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and  sincere  appreciation  of  many  kindnesses, 

THIS  VOLUME  IS  AFFECTIONATELY  DEDICATED. 


PREFACE  TO  SECOND  EDITION. 


In  the  ten  years  which  have  elapsed  since  the  first  edition  many  im- 
portant decisions  upon  corporation  law  have  been  rendered.  Many 
recent  cases  have  been  added  to  the  notes,  and  some  changes  in  the 
text  have  been  made  in  consequence,  and  some  new  matter  has  been 
incorporated  F.  B.  T. 

St.  Paul,  Ifarch  ^  1907. 


PREFACE  TO  FIRST  EDITION. 


There  are  few  subjects  in  the  law  in  which  so  many  difficulties,  and 
so  great  a  conflict  in  the  decisions,  are  to  be  met  with  as  in  the  law 
of  private  corporations.  The  law  is  unsettled  on  many  points.  These 
points  have  received  special  attention  in  this  treatise,  and  to  some  of 
them  more  space  has  been  devoted  than  is  given  them  in  the  larger 
works.  For  examples,  reference  may  be  made  to  the  chapters  in  which 
are  discussed  the  doctrines  in  regard  to  corporations  de  facto  (page 
86),^  estoppel  to  deny  corporate  existence  (page  99),*  subscriptions 
to  stock  prior  to  incorporation  (page  263),*  and  watered  stock  (page 
368)  *  The  doctrine,  often  laid  down  in  the  cases,  and  stated  in  all  the 
text  books,  but  which  has  been  virtually  exploded  by  recent  decisions, 
that  the  capital  stock  and  assets  of  a  corporation  constitute  a  trust 
fund  for  the  benefit  of  creditors,  has  been  given  considerable  space 
(page  639)/ 

The  entire  work  has  been  written  from  the  cases  themselves,  and 
throughout  his  work  the  author  has  aimed  at  making  the  book  a  true 
reflection  of  the  cases.  The  authorities  have  been  selected  with  care, 
and  none  have  been  cited  without  personal  examination. 

The  work  is  not  intended  to  deal  with  corporation  law  in  its  appli- 
cation to  particular  corporations,  but  only  with  the  rules  and  princi- 
ples of  law  applicable  to  corporations  generally.  It  would  be  im- 
possible to  go  further  than  this,  and  keep  within  the  limits  of  a  hand- 
book in  one  volume.  WM.  L.  C,  Jr. 

Washington,  D.  a,  February  6,  1897. 
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OHAPTEH  L 

OF  THE  NATURE  OF  A  CORPORATION. 

1-8.  Corporation  Defined. 

4.  Creation  of  Corporations. 

6.  Limited  Powers  of  Corporations. 

6-8.  Attributes  and  Incidents  of  a  Corporation. 

9.  Corporation  as  a  ''Person/'  ''Citizen,"  etc 

10-lL  Kinds  of  Corporations. 

CORFOBATIOH  DITINED. 

!•  A  eorpoTation  mggregsktm  Is  a  oolleetion  of  Individuals  vnited,  by 
autliority  of  Imw,  into  oao  body,  under  a  special  denominatioii, 
with  the  oapaoity  of  eontlnuovs  sncoession,  and  of  aotlns  In 
many  respects  as  an  indlTidnal*^  Every  corporation  asgreestte 
eonsists  oft 

Ca)  A  collection  of  Individuals* 

Ob)  A  legal  entity,  'whieli  is,  for  many  purposes,  in  contemplation  of 
law,  separate  and  distinct  trovk  the  menibers  wbo  oonipose  it. 

1  "Bodies  politic  and  corporate  have  been  known  to  exist  as  far  back,  at 
least,  as  the  time  of  Olcero;  and  Gains  traces  them  even  to  the  laws  of 
Solon,  of  Athens,  who  lived  some  500  years  before.  Poth.  Panel  of  Just. 
(Paris  Ed.,  1823)  bk.  8,  p.  100.  Tl^e  associated  bodies,  or  communities 
of  individuals,  with  certain  rights  and  privileges  belonging  to  them  by  law 
In  their  aggregative  capacity,  were  styled  by  the  Romans  'Collegium,'  and 
sometimes  IJnlversltas';  as,  'Collegia  ZIbicImum,'  'Collegia  Aurlflcum,'  'Col- 
legia Archltectorum,' —  the  society,  corporation,  or  community  of  flute  players, 
goldsmiths,  architects,  etc    Id.  bk.  20,  p.  110.    The  terms  used  by  one  of  the 
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2*  For  the  pvrpotM  of  ao4iilri]ie»  Itoldiac*  •»&  oonToyinc  property*  eon- 
traettnc  oUisatlonfl,  InenrrlaK  llabilitlefl,  tnins  and  beins  sued, 
a  eorporatioa  is  regarded  la  law  as  a  leeal  entity*  separate  and 
distinct  front  the  menLbevs  ^rho  eompose  it.    For  instance: 

(a)  Tkm  property  of  a  oorporation  is  owned  by  the  corporation,  and 

not  by  the  individnal  nLcmbers. 

(b)  GonTcyances  of  snch  property  mnst  be  made  by  the  corporation* 

and  cannot  be  nutde  by  the  nicnibers  as  individuals. 

(c)  Suits  on  eanses  of  action  accmins  in  favor  of  or  against  a  corpo- 

ration ninat  bo  brought  by  or  against  the  oorporation*  and  not 
by  or  against  the  nicmbers  individnally. 
(d>  A  corporation  may  tahe  f  roni  and  conTcy  to  its  menibers*  and 
may  contract  with  thcni*  and  niay  sno  theni  and  be  sued  by 
them* 

3.  That  a  corporation  is  thns  a  legal  entity*  separate  and  distinct 
from  the  nicnibers  "who  compose  it,  is  a  mere  legal  fiction*  in- 
trcklneed  for  the  conTonience  of  the  corporation  in  transacting 
business*  and  of  those  who  do  business  with  it|  and*  "when 
urged  to  an  intent  and  purpose  not  within  its  reason  and 
policy*  the  fiction  will  be  disregarded*  and  the  fact  that  the 
corporation  is  really  a  collection  of  individuals  will  bo  recog- 
nised in  equity*  and  OTon  at  law* 


De/inUions. 

'Persons  capable  of  purchasing,"  said  Lord  Coke,  "are  of  two  sorts, 
persons  natural,  created  of  God,  and  persons  created  by  the  policy  of 
man,  as  persons  incorporated  into  a  body  politic."*    The  latter  sort  of 

Roman  Jurisconsults  to  describe  the  nature  of  such  a  corporation  or  asso- 
ciated body  of  Individuals,  under  the  laws  of  the  republic,  are,  perhaps,  as 
appropriate  as  any  general  language  which  can  be  used  to  describe  a  cor- 
poration aggregate  at  the  present  day,  without  referring  to  the  specific  ob- 
ject for  which  any  particular  corporation  is  organized.  I  have  thus  trans- 
lated it  from  the  Latin  of  the  Digest:  'But  those  who  are  permitted  to  form 
themselves  Into  a  body,  under  the  name  of  a  corporation,  society,  or  other 
community,  have  within  their  peculiar  jurisdiction,  as  in  the  similar  case  of 
the  republic,  property  in  common,  and  a  common  chest  or  treasury,  and  an 
agent  or  head  of  the  oorporation  or  society,  by  whom,  as  in  the  republic, 
whatever  is  necessary  to  be  done  for  the  benefit  of  the  community  may  be 
transacted.'  Dig.  lib.  8,  tit  4a.  And  from  time  Immemorial,  as  at  the  pres- 
ent day,  this  privilege  of  being  a  corporation,  or  artificial  body  of  individuals, 
with  the  power  of  holding  their  property,  rights,  and  immunities  In  common, 
as  a  legally  organized  body,  and  of  transmitting  the  same  in  such  body 
by  an  artificial  succession  different  from  the  natural  successions  of  the 
property  of  individuals,  has  been  considered  a  franchise,  which  could  not 
be  lawfully  assumed  by  any  associated  body  without  a  special  authority  for 
that  purpose  from  the  government  or  sovereign  power.  Dig.  lib.  47,  tit  22, 
De  Ck)ll,  et  Ck)rp.,  4  Guyol,  Rep.  de  Jur.  art.  *Gommunante  Laique*;  Domat, 
Pub.  Law,  bk.  1,  tit  15,  §  2."  Warner  v.  Beers,  23  Wend.  (N.  Y.)  103,  122. 
For  the  history  of  corporations,  see  2  Kent»  Comm.  268;  1  Wat  Corp.  | 
11;  1  Pol.  &  M.  Hist  Com.  Law,  469. 
a  1  Co.  Inst  202,  250. 
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person  is  what  we  call  a  corporation,  or  body  corporate.  ''It  is  called 
a  body  corporate  because  the  persons  composing  it  are  made  into  one 
body/'  'It  is  only  in  abstracto,  and  rests  only  in  contemplation  of 
law."* 

Many  definitions  of  a  corporation  may  be  found  in  the  books,  differ- 
ing more  or  less  from  each  other ;  but  there  are  two,  which  are  often 
quoted,  and  which  bring  out  better  than  any  others  the  two  sides  of  a 
corporation.  One  is  the  definition  of  Chief  Justice  Marshall  in  the 
Dartmouth  College  Case ;  and  the  other  is  that  of  Mr.  Kyd,  who  wrote 
on  the  law  of  corporations  in  England  about  a  century  ago. 

Chief  Justice  Marshall  said :  "A  corporation  is  an  artificial  being,  in- 
visible, intangible,  and  existing  only  in  contemplation  of  law.  Being 
the  mere  creature  of  law,  it  possesses  only  those  properties  which  the 
charter  of  its  creation  confers  upon  it,  either  expressly,  or  as  incidental 
to  its  very  existence.  These  are  such  as  are  supposed  best  calculated 
to  effect  the  object  for  which  it  was  created.  Among  the  most  im 
portant  are  immortality,  and,  if  the  expression  may  be  allowed,  indi- 
viduality ;  properties  by  which  a  perpetual  succession  of  many  persons 
are  considered  as  the  same,  and  may  act  as  a  single  individual.  They 
enable  a  corporation  to  manage  its  own  affairs,  and  to  hold  property 
without  the  perplexing  intricacies,  the  hazardous  and  endless  necessi-' 
ty,  of  perpetual  conveyances  for  the  purpose  of  transmitting  it  from' 
hand  to  hand.  It  is  chiefly  for  the  purpose  of  clothing  bodies  of  men 
in  succession  with  these  qualities  and  capacities  that  corporations 
were  invented,  and  are  in  use.  By  these  means,  a  perpetual  succes- 
sion of  individuals  are  capable  of  acting  for  the  promotion  of  the  par- 
ticular object,  like  one  immortal  being."  * 

Mr.  Kyd  defines  a  corporation  as :  "A  collection  of  many  individuals 
united  into  one  body,  under  a  special  denomination,  having  perpetual 
succession  under  an  artificial  form,  and  vested  by  the  policy  of  the  law 
with  the  capacity  of  acting  in  several  respects  as  an  individual,  par- 
ticularly of  taking  and  granting  property,  of  contracting  obligations, 

•  10  Rep.  60.  ^A  body  politic  is  a  body  to  take  in  sncceBslon,  framed  (as 
to  that  capacity)  by  policy,  and  therefore  it  is  called  by  Littleton  a  'body 
politic';  and  it  is  called  a  'corporation'  or  "body  corporate*  becanae  the 
persons  are  made  Into  a  body,  and  of  a  capacity  to  take  and  grant,"  etc. 
Oo.  Litt  ^a. 

«Per  Chief  Justice  Marshall,  in  Dartmouth  Oollege  r.  Woodward,  4 
Wheat  (U.  8.)  518,  636,  4  L.  Ed.  629,  1  Gumming,  Cas.  Priy.  Corp.  490,  W. 
D.  Smith,  Cas.  Corp.  148,  Shep.  Corp.  Cas.  24a  *'A  corporation  is  a  body, 
created  by  law,  composed  of  individuals  united  under  a  common  name, 
the  members  of  which  succeed  each  other,  so  that  the  body  continues  the 
same  notwithstanding  the  change  of  the  individuals  who  compose  it,  and 
is,  for  certain  purposes,  considered  as  a  natural  person."  Ang.  &  A.  Corp, 
§  1.    For  other  definitions,  see  10  Cyc.  143. 
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and  of  suing  and  being  sued,  of  enjoying  privileges  and  immunities  in 
common,  and  of  exercising  a  variety  of  political  rights  more  or  less  ex- 
tensive according  to  the  design  of  its  institution  or  the  powers  confer- 
red upon  it,  either  at  the  time  of  its  creation  or  any  subsequent  period 
of  its  existence."  • 

Chancellor  Kent's  description  of  a  corporation  is  as  follows :  **A  cor- 
poration is  a  franchise  possessed  by  one  or  more  individuals,  who  sub- 
sist, as  a  body  politic,  under  a  special  denomination,  and  are  vested, 
by  the  policy  of  the  law,  with  the  capacity  of  perpetual  succession,  and 
of  acting  in  several  respects,  however  numerous  the  association  may 
be,  as  a  single  individual.  The  object  of  the  institution  is  to  enable 
the  members  to  act  by  one  united  will,  and  to  continue  their  joint  pow- 
ers and  property  in  the  same  body,  tmdisturbed  by  the  change  of  mem- 
bers, without  the  necessity  of  perpetual  conveyances,  as  the  rights  of 
members  pass  from  one  individual  to  another.  All  the  individuals 
composing  a  corporation  and  their  successors  are  considered  in  law  as 
but  one  person,  capable  under  an  artificial  form  of  taking  and  con- 
veying  property,  contracting  debts  and  duties,  and  of  enjoying  a  varie- 
ty of  civil  and  political  rights.  One  of  the  peculiar  properties  of  a  cor- 
poration is  the  power  of  perpetual  succession;  for,  in  judgment  of  law, 
it  is  capable  of  indefinite  duration.  The  rights  and  privileges  of  the 
corporation  do  not  determine  or  vary  on  the  death  or  change  of  the 
individual  members.  They  continue  as  long  as  the  corporation  en- 
dures. *  *  ♦  It  was  chiefly  for  the  purpose  of  clothing  bodies  of 
men  in  succession  with  the  qualities  and  capacities  of  one  single,  arti- 
ficial, and  fictitious  being,  that  corporations  were  originally  invented, 
and  for  the  same  convenient  purpose  they  have  been  brought  largely 
into  use.  By  means  of  the  corporation  many  individuals  are  capable 
of  acting  in  perpetual  succession  like  one  single  individual,  without 
•  incurring  any  personal  hazard  or  responsibility,  or  exposing  any  other 
property  than  what  belongs  to  the  corporation  in  its  legal  capacity."* 
In  People  v.  Assessors  of  Village  of  Watertown,^  it  was  said  by 
Bronson,  J.:  "A  corporation  aggregate  is  a  collection  of  individuals 
united  in  one  body,  under  such  a  grant  of  privileges  as  secures  a  suc- 
cession of  members  without  changing  the  identity  of  the  body,  and 
constitutes  the  members  for  the  time  being  one  artificial  person,  or  le- 
gal being,  capable  of  transacting  some  kind  of  business  like  a  natural 
person.  It  does  not  occur  to  my  mind  that  anything  else  can  be  es- 
sential to  the  definition.  Such  a  union  as  I  have  mentioned  can  only 
be  effected  under  a  grant  of  privileges  from  the  sovereign  power  of 

i  1  Kyd,  Corp.  13.    And  see  State  v.  Standard  Oil  Ck>.,  49  Ohio  St  187, 
30  N.  E.  279,  15  L.  B.  A.  145,  84  Am.  St  Bep.  541. 
•  2  Kent  Comm.  207,  208. 
T  1  HiU  (N.  Y.)  020. 
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the  State.    A  corporation  is,  therefore,  said  to  be  a  legal  being,  or  the 
mere  creature  of  law/' 

The  Corporation  as  a  Legal  Entity. 

These  definitions  show  that  a  corporation  is  for  many  purposes,  in 
the  contemplation  of  law,  an  artificial  person  or  entity,  having  an  in- 
dividuality separate  and  distinct  from  that  of  the  members  who  com- 
pose it  The  existence  of  the  members  is,  in  law,  and,  for  most  pur- 
poses, in  equity  also,  merged  in  that  of  the  corporate  body,  and  lost 
sight  of.  As  a  legal  entity  it  takes  and  holds  property,  and  conveys 
the  same;  it  contracts  obligations,  and  it  sues  and  is  sued,  in  its  cor- 
porate name,  in  the  same  manner  as  a  natural  person.  For  these  pur- 
poses the  members  of  the  corporation  are  not  regarded.  They  compose 
the  corporation,  but  they  are  not  the  corporation.* 

In  an  English  case,  which  serves  as  a  good  illustration  of  this  char- 
acteristic of  a  corporation,  suit  was  brought  to  compel  customhouse 
officers  to  register  a  vessel  belonging  to  a  British  corporation,  and  was 
resisted  on  the  ground  that,  as  some  of  the  members  of  the  corporation 
were  foreigners,  the  vessel  did  not  belong  wholly  to  British  subjects,  as 
was  required  by  statute  to  entitle  it  to  registry.  The  court  held,  how- 
ever, that  the  vessel  belonged  to  the  corporation,  and  not  to  the  indi- 
vidual members,  and  was  therefore  entitled  to  registry,  and  tliat  this 
would  be  so  even  if  all  the  stock  in  the  corporation  had  been  owned  by 
foreigners.* 

This  characteristic  of  a  corporation,  as  a  legal  entity,  separate  and 
distinct  from  its  members,  is  of  peculiar  importance  with  respect  to 
the  ownership  and  conveyance  of  corporate  property,  the  effect  of 
corporate  contracts,  and  the  right  to  maintain  actions  concerning  cor- 
porate property  and  rights,  and  for  corporate  wrongs.  For  these 
purposes  the  law  generally  considers  the  corporate  body  only.**  The 
members  of  a  corporation  do  not  take,  nor  can  they  grant,  its  prop- 
erty; but  the  corporation  does  so  itself  in  its  corporate  name.  The 
corporate  property  does  not  in  any  legal  sense  vest  in  or  belong  to 
the  individual  members,  though  they  are  interested  in  it  to  the  ex- 
tent that  they  may  derive  benefit  from  its  increase,  or  suffer  loss 
from  its  destruction.*    They  are  in  no  legal  sense,  however,  the  own- 

•  See  the  Queen  y.  Arnaud,  16  Law  J.  0.  Lb  60,  1  Camming,  Gas.  Prlv. 
Corp.  30;  Smith  y.  Hard,  12  Mete  (Mass.)  871,  46  Am.  Dec.  600,  1  Gum- 
ming, Gas.  Priv.  Corp.  702;  Bronson,  J.,  in  People  y.  Assessors  of  Village 
of  Watertown,  1  Hill  (N.  Y.)  620;  and  the  cases  cited  In  the  following  notes. 

•  The  Queen  y.  Arnaud,  supra. 
loPost,  p.  375. 

^Present  ownership  not  being  necessary  to  give  an  insurable  Interest  in 
property,  tt  has  be^i  held  that  a  stockholder  has  such  a  beneficial  interest 
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ers  of  its  property.  As  we  have  seen,  for  instance,  property  belonging 
to  a  British  corporation  belongs  wholly  to  a  British  subject  (the  cor- 
poration), though  some  or  even  all  of  its  members  may  be  foreigners.** 
So,  a  member  of  a  corporation  has  not  such  a  distinct  right  in  its  prop- 
erty as  to  make  his  interest  attachable  for  his  debts.**  And  the  cor- 
poration, and  not  the  individual  members,  must  bring  trover  for  con- 
version of  its  property,*'  or  replevin  to  recover  possession  of  tht 
same.**  And  the  members  of  a  corporation  have  no  power  to  sell  or 
convey  its  property,  but  all  such  transactions  must  be  by  and  in  the 
name  of  the  corporation.*'  The  members  of  a  corporation  cannot 
bind  it  by  contracts  entered  into  individually.  A  corporation,  as  we 
shall  see,*  may  become  bound  by  a  contract  entered  into  on  its  behalf 
by  its  promoters,  by  adopting  it,  or  accepting  the  benefit  of  it ;  but  here 
the  corporation,  by  adoption,  makes  a  contract  itself.  Contracts  made 
by  the  members  of  a  corporation  as  individuals,  either  before  or  after 
incorporation,  do  not  bind  the  corporation.**  Nor  can  the  declara- 
tions or  admissions  of  individual  members  of  a  corporation,  when  they 
are  not  authorized  to  act  as  its  agent  in  the  matter,  be  received  as  evi- 

in  the  corporate  property  as  to  give  him  an  Insurable  Interest.  Warren 
y.  Insurance  Ck>.,  31  Iowa,  464,  7  Am.  Rep.  160. 

11  The  Queen  t.  Amaud,  supra. 

IS  Williamson  t.  Smoot,  7  Mart.  O.  S.  (La.)  84,  12  Am.  Dec.  494,  1  Gamming, 
Gas.  Priv.  Oorp.  32. 

isTomllnson  v.  Bricklayers*  Union,  87  Ind.  308,  1  Gumming,  Gas.  Prly. 
Gorp.  33. 

1*  Button  T.  Hoffman,  61  Wis.  20,  20  N.  W.  667,  50  Am.  Rep.  131,  1  Gum- 
ming, Gas.  Prly.  Gorp.  38. 

"Wheelock  y.  Moulton,  15  Vt.  519;  1  Gumming,  Gas.  Prly.  Gorp.  35; 
Baldwin  y.  Oanfield,  26  Minn.  43,  1  N.  W.  261;  Parker  y.  Hotel  Go.,  96 
Tenn.  252,  34  S.  W.  209,  31  L.  R.  A.  706;  Humphreys  y.  McKlssock,  140 
U.  S.  304,  11  Sup.  Gt  779,  85  L.  Ed.  473;  Sellers  y.  Greer,  172  III.  549,  50 
N.  B.  246,  40  L.  R.  A.  589. 

•Post,  p.  104. 

i«  Davis  y.  Greamery  Co.,  48  Neb.  471,  67  N.  W.  436.  In  Moore  Sc  Handley 
Hardware  Go.  y.  Towers  Hardware  Go.,  87  Ala.  206,  6  South.  41,  13  Am. 
St.  Rep.  23,  a  valid  contract  was  entered  into  by  competing  firms,  by  which 
one  of  them  agreed  not  to  sell  goods  in  a  certain  territory  in  opposition  to 
the  other.  After  this  the  members  of  this  firm  and  others  formed  a  cor- 
poration for  carrying  on  the  same  general  business,  and  after  a  time  an- 
nounced their  intention  to  handle  the  same  goods  formerly  sold  by  the 
firm,  and  in  the  district  in  which  the  firm  had  bound  themselves  not  to 
sell.  It  was  held  that,  in  the  absence  of  allegations  that  the  corporation 
was  fraudulently  created  with  the  Intent  on  the  part  of  the  stockholders  to 
evade  and  avoid  their  obligations  as  individuals,  and  that  the  partners  In 
the  original  firm  had  reserved  to  themselyes  interests  in  the  business 
distinct  from  their  interests  as  stockholders,  the  corporation  could  not  be 
enjoined  from  carrying  on  the  business. 
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dence  against  the  corporation,  any  more  than  the  declarations  and 
admissions  of  a  stranger  could  be  admitted.t 

These  rules  are  the  same  even  when  all  the  stock  in  the  corporation 
is  owned  by  one  person,  for  this  circimistance  does  not  change  his  rela- 
tion as  a  mere  stockholder.  The  corporation  is  still  a  separate  and 
distinct  artificial  person,  in  the  eye  of  the  law.^^ 

On  the  same  principle,  the  shares  in  a  corporation  organized  for  the 
sole  purpose  of  holding  and  managing  real  estate,  are  personal  proper- 
ty, and  not  real  estate.  The  real  estate  is  owned  by  the  corporation, 
the  artificial  being,  and  not  in  any  sense  by  the  individual  members, 
like  partnership  real  estate,  which  is  owned  by  the  partners  as  tenants 
in  common.*' 

It  also  follows  from  the  distinction  between  the  individuality  of 
the  corporation  and  that  of  its  members  that  a  corporation  may  con- 
vey its  property  to  one  or  more  of  its  members,  or  its  members  may 
convey  to  it,  and  it  may  enter  into  contracts  with  its  members,  with- 
out the  conveyance  being  open  to  the  objection  that  the  same  person 
is  both  grantor  and  grantee,  or  the  contract  being  objectionable  on 
the  ground  that  it  is  a  contract  by  a  man  with  himself.** 

It  also  follows  from  this  characteristic  of  corporate  bodies  that  a 
corporation  may  sue  its  members,  and  be  sued  by  them.'®  So,  ac- 
tions by  and  against  corporations  are  not  in  any  sense  actions  by  and 
against  the  stockholders.  Thus,  a  sheriff,  who  owns  stock  in  a  cor- 
poration, is  not  a  party  to  a  suit  by  or  against  the  corporation,  within 

fPoUeys  V.  Insurance  Co.,  14  Me.  141;  Fairfield  Ootmty  Turnpike  Ck>.  y. 
Thorp,  13  Conn.  178. 

IT  •The  owner  of  all  the  capital  stock  of  a  corporation  does  not,  there- 
fore, own  Its  property,  or  any  of  it,  and  does  not  himself  become  the 
corporation,  as  a  natural  person,  to  own  its  property  and  do  its  business 
In  his  own  name.  While  the  corporation  exists,  he  is  a  mere  stockholder 
of  it,  and  nothing  else."  Button  t.  Hoffman,  supra.  And  see  Wheelock 
y.  Moulton,  supra;  Baldwin  y.  Oanfleld,  supra;  Ulmer  y.  Lime  Rock  R.  Co., 
96  Me.  679,  07  Atl.  1001,  66  L.  R.  A.  387;  Oity  of  Louisville  y.  McAteer, 
81  S.  W.  698,  26  Ky.  Law  Rep.  425,  1  L.  R.  A.  (N.  S.)  766.  In  Parker 
y.  Hotel  Ck>.,  ^upra.  It  was  held  that  a  stockholder  of  a  corporation 
does  not,  by  becoming  owner  of  the  entire  stock,  acquire  an  equitable 
estate  in  real  property  of  the  corporation  which  would  enable  him  to  make 
a  conveyance  thereof  in  his  own  name.  But  see  Bundy  y.  Iron  Co.,  38 
Ohio  St  300.    Post,  p.  238. 

IS  Russell  y.  Temple  (Mass.)  8  Dane,  Abr.  108. 

It  Pope  y.  Brandon,  2  Stew.  (Ala.)  401,  20  Am.  Dec  49;  Foster  y.  Ck>m- 
missloners  of  Inland  Revenue  (1894)  1  Q.  B.  616;  Lexington  Life,  F.  & 
M.  Ins.  Go.  y.  Page,  17  p.  Mon.  (Ky.)  412,  66  Am.  Dec  165;  Gordon  v. 
Preston,  1  Watts  (Pa.)  886,  26  Am.  Dec  76;   post,  p.  261  et  seq.  490. 

so  Waring  v.  Catawba  Oo.,  2  Bay  (S.  O.)  109;  Pope  y.  Brandon,  supra; 
Culbertson  v.  Navigation  Ck>.,  Fed.  Cas.  No.  3,464;  Geer  v.  School  Dist, 
6  Vt.  76;  Sawyer  y.  Society,  18  Vt  406;  Rogers  y.  Society,  19  Vt  187. 
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the  meaning  of  a  statute  disqualifying  an  officer  from  serving  process 
where  he  is  a  party  to  the  suit.**  For  the  same  reason,  a  justice  or 
judge  who  is  related  to  a  member  of  a  corporation,  or  who  is  himself 
a  member,  is  not  disqualified  to  try  an  action  by  or  against  the  cor- 
poration, under  a  statute  disqualifying  because  of  relationship  to 
either  of  the  "parties."  **  And  in  a  late  Minnesota  case  it  was  held 
that  the  demands  of  stockholders  individually  cannot  be  interposed 
as  equitable  set-offs  to  a  demand  against  the  corporation,  even 
though  the  plaintiff  be  insolvent.*'  The  federal  courts  are  given 
jurisdiction  in  certain  cases  of  suits  between  citizens  of  different 
states.  Within  the  meaning  of  the  law,  a  corporation  is  a  citizen  of 
the  state  of  its  creation,  and  may  sue  a  citizen  of  another  state,  though 
all  of  its  members  may  be  citizens  of  the  latter  state.  The  action  is 
by  the  corporation,  not  by  its  members.** 

The  Corporation  as  a  Collection  of  Individuals. 

When  it  is  thus  said  that  a  corporation  is  a  legal  entity,  separate 
and  distinct  from  the  persons  who  compose  it, — ^that  the  individual 
existence  of  the  members  is  merged  in  the  artificial  individuality  of 
the  corporate  body, — ^it  must  not  be  imderstood  that  the  law  cannot 
under  any  circumstances  look  behind  this  artificial  entity,  and  notice 
the  existence  and  acts  of  its  members.  One  cannot  shut  his  eyes  to 
the  fact  that  private  corporations'  are  all  formed  by  an  association 
of  individuals,  under  authority  of  law,  and  that  to  this  extent  they 
are  mere  collections  of  individuals.  The  legal  conception  of  a  corpo- 
ration as  an  entity  distinct  from  its  members  is  a  mere  fiction  adopt- 
ed by  the  law,  for  the  purpose  of  enabling  natural  persons  to  trans- 
act business  in  this  peculiar  way;  and,  whenever  it  is  necessary  to 
do  so,  the  law  will  look  behind  the  corporate  body,  and  recognize  the 
members,  and  disregard  the  fiction. 

In  a  late  New  York  case,*'  the  state  asked  a  forfeiture  of  the 
charter  of  a  corporation  because  of  its  illegal  conduct  in  entering 
into  an  unlawful  association  with  other  corporations  and  firms  en- 
gaged in  the  same  business.  There  had  been  no  formal  action  by  the 
defendant's  trustees  or  directors,  but  the  stockholders  individually 
had  transferred  their  stock  to  the  parties  representing  the  combina- 


•1  Merchants*  Bank  v.  Cook,  4  Pick.  (Mass.)  405. 

««Searsburgh  Turnpike  Oo.  v.  Cutler,  6  Vt  315;  Stuart  r.  Bank,  19 
Johns.  (N.  Y.)  501.    Contra,  Washington  Ins.  Co.  v.  Price,  1  Hopic  Ch,  (N.  Y.)  1. 

23  Gallagher  t.  Brewing  Co.,  63  Minn.  214,  5i  N.  W.  1115. 

«*  Post,  p.  08. 

Si  People  T.  North  River  8ugar-Heflning  Co.,  121  N.  Y.  682,  24  N.  E.  834, 
0  L.  R.  A.  33,  18  Am.  St  Rep.  843.  See,  also,  People  r.  Kingston  &  M. 
Turnpike  Road  Co^  23  WencL  (N.  Y.)  193»  35  Anu  Dec  651. 
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tion.  It  was  contended  that  the  combination  was  due  to  the  acts  of 
the  stockholders,  and  not  to  any  corporate  action,  and  that,  therefore, 
the  corporation  was  not  g^Ity  of  any  misconduct.  The  court  de- 
clined to  take  this  view,  and  held  that  the  misconduct  of  the  stock- 
holders, and  of  the  officers  in  recognizing  the  transfers  of  stock,  was 
the  misconduct  of  the  corporation.**  A  like  question  arose  in  a  late 
Ohio  case,  and  a  like  decision  was  made.*' 


s«It  was  said  In  thte  case:  TThere  may  be  actual  corporate  conduct 
which  is  not  formal  corporate  action;  and  where  that  conduct  is  directed 
or  produced  by  the  whole  body,  both  of  officers  and  stockholders,  by  every 
liylng  instrumentality  which  can  possess  and  wield  the  corporate  franchise, 
that  conduct  is  of  a  corporate  character,  and,  if  illegal  and  injurious,  may 
deserve  and  receive  the  penalty  of  dissolution.  •  •  •  The  abstract  idea  of 
a  corporation,  the  legal  entity,  the  impalpable  and  Intangible  creation  of 
human  thought,  is  itself  a  fiction,  and  has  been  appropriately  described  as  a 
figure  of  speech.  It  seryes  very  well  to  designate  in  our  minds  the  col- 
lective action  and  agency  of  many  individuals  as  permitted  by  the  law; 
and  the  substantial  Inquiry  always  is  what  in  a  given  case  has  been  that 
collective  action  or  agency.  As  between  the  corporation  and  those  with 
whom  it  deals,  the  manner  of  its  exercise  usually  is  material;  but,  as 
l>etween  It  and  the  state,  the  substantial  inquiry  is  only  what  that  col- 
lective action  and  agency  has  done,  what  it  has,  in  fact,  accomplished, 
what  is  seen  to  be  its  effective  work,  what  has  been  its  conduct.  It  ought 
not  to  be  otherwise.  The  state  gave  the  franchise,  the  charter,  not  to 
the  impalpable,  intangible,  and  almost  nebulous  fiction  of  our  thought,  but 
to  the  corporators,  the  individuals,  the  acting  and  living  men,  to  be  used 
by  them,  and  redound  to  their  benefit,  to  strengthen  their  hands,  and  add 
energy  to  their  capital.  If  it  is  taken  away,  it  is  taken  from  them  as 
individuals  and  corporators,  and  the  legal  fiction  disappears.  The  beuo- 
flt  is  theirs,  the  punishment  is  theirs,  and  both  must  attend  and  depend 
upon  their  conduct;  and  when  they  all  act  collectively,  as  an  aggregate 
body,  without  the  least  exception,  and,  so  acting  reach  results  and  ac- 
complish purposes  clearly  corporate  in  their  character,  and  affecting  the 
vitality,  the  independence,  the  utility,  of  the  corporation  Itself,  we  can- 
not hesitate  to  conclude  that  there  has  been  corporate  conduct  which  the 
state  may  review,  and  not  be  defeated  by  the  assumed  innocence  of  a  con- 
venient fiction." 

«T  state  V.  Standard  Oil  Ck).,  49  Ohio  St  137,  30  N.  E.  279,  15  L.  R.  A.  14.-, 
34  Am.  St  Rep.  541.  In  this  case  it  was  said:  "The  general  proposition 
that  a  corporation  is  to  be  regarded  as  a  legal  entity,  existing  separate 
and  apart  from  the  natural  persons  composing  it,  is  not  disputed;  but  that 
the  statement  is  a  mere  fiction,  existing  only  in  idea,  is  well  understood, 
and  not  controverted  by  any  one  who  pretends  to  accurate  knowledge 
on  the  subject  It  has  been  introduced  for  the  convenience  of  the  com- 
pany in  making  contracts,  in  acquiring  property  for  corporate  purposes, 
in  suing  and  being  sued,  and  to  preserve  the  limited  liability  of  the  stock- 
holders by  distinguishing  between  the  corporate  debts  and  property  of  the 
company  and  of  the  stoclcholders  in  their  capacity  as  individuals.  All 
fictions  of  law  have  been  introduced  for  the  purpose  of  convenience,  and 
to  subserve  the  ends  of  justice.    It  is  in  this  sense  that  the  maxim,  'In 
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Q)urts  of  equity,  in  numerous  instances,  look  behind  the  corpora- 
tion, and  recognize  the  rights  of  the  corporation  as  being  in  reality 
rights  of  the  individuals  composing  it.  The  rights  of  the  members 
of  a  corporation,  in  their  collective  capacity,  in  its  property,  must 
generally  be  enforced,  even  in  equity,  through  the  corporation  as  a 
distinct  legal  person;  but  if,  for  any  reason,  this  cannot  be  done, 
courts  of  equity  will  not  allow  the  legal  fiction  of  a  distinct  corporate 
entity  to  stand  in  the  way  of  justice.  Thus,  though  an  action  against 
the  officers  of  a  corporation  for  conversion  of  its  property,  or  a  suit 
in  equity  to  enjoin  them,  must  be  brought  in  the  name  of  the  corpora- 
tion  if  it  can  be  done,  yet,  if  the  offending  officers  are  a  majority  of 
the  directors,  and  own  a  majority  of  the  stock,  so  that  an  injured 
stockholder  cannot  obtain  relief  at  law  through  the  corporation,  he 
may  maintain  a  suit  in  equity  in  his  own  name.**  On  the  other  hand, 
if  all  the  stockholders  of  a  corporation  are  individually  in  such  a  posi- 
tion as  to  be  without  equity  in  regard  to  a  particular  matter,  they 
cannot  obtain  equitable  relief  through  the  corporation^  and  in  its 


name,** 


OBEATXOir  OF  OOBPOBATIOXS. 

4.  A  eorpovatltm  oaa  be  created  obIj  bj  or  under  autlioritj  from  the 
■tate«     It  eaaaet  be  formed  hj  mere  agreement  between  tbe 


In  this  respect  a  corporation  is  very  different  from  an  ordinary  part- 
nership. A  partnership  is  formed  by  a  mere  agreement  between  the 
parties  who  become  members,  and  no  legislative  authority  is  necessary. 
A  corporation  cannot  be  so  formed.  It  can  be  created  only  by  or  un- 
der authority  from  the  state  conferred  by  the  legislature.  The  creation 
of  corporations  will  be  considered  at  length  in  a  subsequent  chapter. 


80 


fictlone  Jnrls  aubsistlt  sequitas/  is  used,  and  the  doctrine  of  fictions  ap- 
plied. Bat,  when  they  are  urged  to  an  intent  and  purpose  not  within  the 
reason  and  policy  of  the  fiction,  they  have  always  been  disregarded  by  the 
courts.  •  •  •  Now,  80  long  as  a  proper  nse  is  made  of  the  fiction  that 
a  corporation  la  an  entity  apart  from  its  shareholders,  it  is  harmless,  and, 
becanse  convenient,  shonld  not  be  called  In  question;  but,  where  it  is 
urged  to  an  end  subversiye  of  its  policy,  *  •  •  the  fiction  must  be  ig- 
nored." See,  also,  First  Nat  Bank  of  Chicago  v.  Trebein  Co.,  69  Ohio  St 
310,  62  N.  E.  884. 

atPost,  p.  876. 

9 •Arkansas  River  Land,  Town  A  Canal  Co.  t«  Farmers'  Loan  &  Trust 
Co.,  IB  Colo.  687,  22  Pac  ViL 

••Foflt»  p.  29. 
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TJMJTED  POWEBS  OF  OOBPOBATZONS. 


6*  A  eorpomtion,  beins  tlie  mere  ereature  ef  tlie  legielature,  Iimp  ivek 
powers  only  ae  are  oaEpreealy  or  impliedlj  eo&f erred  upon  it  bj 
tbe  ebarter  or  aot  of  ineorporatton* 

A  common  partnership  has  the  same  powers  as  the  members  would 
have  individually.  As  its  formation  does  not  depend  at  all  upon  leg- 
islative authority,  neither  do  its  powers.  A  corporation,  on  the  other 
hand,  being  the  creature  of  the  legislature,  has  such  powers,  and  such 
powers  only,  as  are  expressly  or  impliedly  conferred  upon  it  by  the 
charter  or  act  of  incorporation.  It  cannot  do  acts  which  would  be 
lawful  for  individuals,  or  even  praiseworthy,  unless  the  power  to  do 
them  can  be  derived  from  its  charter.*^ 


ATTBIBtTTES  AHD  INCIDENTS  OF  A  CORPORATION. 

B*  The  following  powers  and  f aevlties,  and  these  only,  are  essential  to 
the  existenee  of  a  eorperationt 

00  To  haTO'  eontinnovs  sueoessioa,  nnder  a  speoial  name,  and  in 
an  artifleial  form,  without  belns  snbjeot  to  dissolution  or 
ohange  of  identity  by  the  death,  withdrawal,  or  legal  dis- 
ability of  individnal  members. 

Gi)  To  tahe  and  grant  property  and  eontraet  obligations,  within 
the  limits  of  the  power  conferred  npon  it  by  its  oharter,  and  to 
sne  and  be  sned*  in  its  eorperate  name»  in  the  same  manner  as 
an  individnaL 

(e)  To  reoeiTO  grants  of  privileges  and  immunities,  and  to  enjoy 
them  in  oommon. 

7.  The  following  powers  and  faonlties  are  inoident  to  most  private 

corporations,  bnt  are  not  essential  to  corporate  existence  i 

(a)  Transferability  of  shares. 

Cb)  Exemption  of  the  members  f»on&  personal  liability  for  the  debts 
of  the  corporation  beyond  the  amonnt  of  their  respeetiTe  pro- 
portions of  the  capital. 

(e)  Power  to  purchase  and  hold  real  estate* 

(d)  Power  to  vso  a  common  seaL 

Co)  Power  to  mahe  by-laws. 

8.  The  distingoishing  characteristic  of  a  corporation,  'Srhich  makes  it 

te  be  such,  and  not  some  other  thing,  in  legal  contemplationt  is 
the  merging  of  the  individnals  composing  the  aggregate  body 
into  one  distinct,  artifleial,  individnal  existence.'* 

Under  this  head  we  shall  ascertain  the  attributes  and  incidents  of 
a  corporation,  and  the  characteristics  which  distinguish  it  from 
other  associations  of  individuals.     A  corporation  is  known  to  the 

•iPost,  p.  112. 
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law  by  the  powers  and  faculties  bestowed  upon  it  expressly  or  im- 
pliedly, by  the  charter  or  act  creating  it.  The  words  "corporation" 
or  "incorporate"  need  not  be  used  in  its  creation.'*  Nor,  on  the  other 
hand,  does  the  use  of  such  words  necessarily  make  the  particular 
association  a  corporate  body.  The  use  of  these  or  equivalent  words 
may  impliedly  confer  corporate  powers  and  faculties,  and  therefore 
create  a  corporation,  if  there  is  nothing  to  show  that  powers  and 
faculties  essential  to  corporate  existence  were  intended  to  be  with- 
held; but  if,  in  fact,  essential  powers  and  faculties  are  not  con- 
ferred, then  the  body  created  or  intended  to  be  created  is  no  cor- 
poration, whatever  may  have  been  the  intention  of  the  legislature. 
On  the  other  hand,  even  the  express  declaration  of  the  legislature, 
in  the  act  by  which  it  creates  or  authorizes  an  association,  that  it 
shall  not  constitute  or  be  considered  a  corporation,  will  not  prevent 
the  courts  from  holding  that  it  is  a  corporation,  if  the  attributes 
conferred  upon  it  make  it  so."  In  order,  therefore,  to  determine 
whether  a  particular  association  is  a  corporation  or  not,  it  is  nec- 
essary to  ascertain  the  properties  essential  to  constitute  such  a  body, 
and  compare  them  with  those  conferred  upon  the  association.  If 
they  exist  in  common  or  substantially  correspond,  the  association  is 
a  corporation;  otherwise,  it  is  not.**  As  we  shall  see,  many  facul- 
ties are  generally  incident  to  a  corporation,  but  are  not  essential 
to  corporate  existence.  And,  on  the  other  hand,  some  faculties 
which  are  essential  may  exist  also  in  an  unincorporated  association. 
The  powers  and  faculties  generally  specified  as  creating  corporate 
existence  are:     (1)  The  capacity  of  perpetual  succession;    (2)  the 

•«  Thomas  v.  Dakln,  22  Wend.  (N.  Y.)  9,  1  Cummlng,  Oas.  Prlv.  Corp.  1; 
Sutton's  Hospital  Case,  10  Coke,  23a,  28a,  2  Cummlng,  Cas.  Prlv.  Corp.  14, 
Shep.  Cas.  Corp.  8;  Conservators  of  the  HiTer  Tone  v.  Ash,  10  Barn.  &  O. 
340,  1  Cummlng,  Cas.  Prlv.  Corp.  23;  Blanchard  v.  Kaull,  44  Cal.  440. 

ssBronson,  J.,  In  People  t.  Assessors  of  Village  of  Watertown,  1  Hill 
(N.  Y.)  620;  Hand,  Senator,  in  Gifford  v.  Livingston,  2  Denlo  (N.  Y.)  395; 
Andrews  Bros.  Co.  v.  Youngstown  Coke  Co.,  86  Fed.  585,  30  C.  O.  A.  293; 
Liverpool  Ins.  Co.  y.  Massachusetts,  10  Wall.  (U.  S.)  566,  19  L.  Ed.  1029, 
1  Cummlng,  Cas.  Prlv.  Corp.  26,  W.  D.  Smith,  Cas.  Corp.  13,  Shep.  Cas.  Corp. 
5.  In  the  latter  case  an  association  created  by  the  British  parliament  was 
expressly  declared  not  to  be  a  corporation,  but  It  was  given  all  the  at- 
tributes necessary  to  make  it  one.  It  was  held  by  the  supreme  court  of  the 
United  States  that,  whatever  might  be  the  effect  of  such  declaration  in 
the  British  courts.  It  could  not  alter  the  essential  nature  of  a  corporation, 
or  prevent  the  courts  of  another  jurisdiction  from  Inquiring  Into  its  true 
character,  whenever  It  should  come  in  Issue;  and  It  was  held  that  the 
body  was  a  corporation. 

•4  Thomas  t.  Dakln,  supra;  Button's  Hospital  Case,  supra;  Conservators 
of  the  River  Tons  r.  Ash,  supra;  Liverpool  Ins.  Co.  v.  Massachusetts, 
supnu 
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power  to  grant  and  receive,  to  contract,  and  to  sue  and  be  sued,  in 
the  corporate  name;  (3)  the  power  to  purchase  and  hold  real  and 
personal  estate;  (4)  the  power  to  have  a  common  seal;  and  (5)  the 
power  to  make  by-laws.  As  was  pointed  out  in  a  New  York  case,'* 
however,  these  indicia  were  given  by  judges  and  elementary  writers 
at  a  very  early  day.  Since  that  time  the  institutions  have  greatly 
multiplied,  and  their  practical  operation  and  use  have  been  thoroughly 
tested,  and  their  peculiar  and  essential  properties  are  much  better  un- 
derstood, and  at  the  present  time  some  of  the  powers  above  specified 
are  recognized  as  wholly  unessentiaL 

Perpetual  Succession. 

One  of  the  chief  attribiites  of  a  corporation,  and  one  that  is  es- 
sential to  corporate  existence  is  the  power  or  faculty  of  having  per- 
petual succession,**  under  a  special  denomination,  and  in  an  artifi- 
cial form,  without  being  subject  to  dissolution  or  change  of  identity 
by  reason  of  the  death,  legd  disability,  or  withdrawal  of  members. 
In  the  case  of  an  ordinary  partnership,  the  withdrawal  of  a  member 
dissolves  the  firm.  Even  if  the  remaining  partners  continue  to  car- 
ry on  the  business  as  a  firm,  and  under  the  same  firm  name,  the 
identity  of  the  firm  is  changed.  The  remaining  partners  constitute 
a  new  and  distinct  firm.  Even  if  the  outgoing  partner  transfers  his 
interest  with  the  consent  of  the  other  members  so  as  to  introduce 
the  transferee  into  the  partnership,  there  is,  in  law,  a  new  partner- 
ship agreement,  and  a  new  firm.  However  numerous  such  changes 
in  membership  may  be,  and  though  there  may  be  no  break  in  the  con- 
tinuity of  the  business,  nor  change  in  the  firm  name,  at  each  change 
an  existing  firm  is  dissolved,  and  a  new  one  is  formed.*^  So,  where 
a  partner  dies,  this  will  ordinarily  dissolve  the  firm,  and  his  inter- 
est in  the  property  will  go  to  his  heirs  and  personal  representatives. 

•8  Thomas  t.  Dakln,  supra. 

*•  It  Is  generally  said,  as  in  the  text,  that  a  cori>oratlon  has  the  faculty 
of  **perpetiiar  succeBSlon,  and  a  corporation  has  been  described  as  an  'Mm- 
mortar*  being.  It  is  not  meant  by  this  that  a  corporation  mast,  but  sim- 
ply that  It  may,  continue  forever.  Private  corporations  are  almost  always 
limited  in  their  duration,  by  the  act  creating  them,  to  a  certain  nmnber 
of  years;  and,  even  when  not  so  limited,  they  may  forfeit  their  right  to 
corporate  existence,  and  be  dissolved. 

ST  George,  Partnership,  p.  102.  It  is  permissible.  It  has  been  said,  for  par- 
ties to  stipulate  In  a  partnership  agreement  that  the  death  of  a  member 
of  the  firm  or  an  assignment  by  him  of  his  interest  shall  not  dissolve 
the  partnership,  but  that  the  executors  of  the  deceased  partner  or  his  as- 
signee, as  the  case  may  be,  stiall  succeed  to  membership.  Warner  y.  Beers, 
23  Wend.  (N.  Y.)  103,  146,  1  Gumming,  Gas.  Prlv.  Oorp.  10,  W.  D.  Smith, 
Gas.  Gorp.  3.  Even  in  such  a  case  as  this,  however,  the  Identity  of  the 
firm  la  necessarily  changed. 
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And  there  are  some  legal  disabilities,  which,  if  they  attach  to  a  part- 
ner, will  operate  as  a  dissolution  of  the  firm.** 

This  is  not  true  of  a  corporation.  Neither  the  existence  of  a  cor- 
poration nor  its  identity  is  in  any  way  affected  or  changed  by  the 
withdrawal  of  individual  members.  Unless  prevented  by  the  pe- 
culiar nature  and  object  of  the  corporation,**  any  member  may  trans- 
fer his  shares  without  the  consent  of  his  associates,  and  the  trans- 
feree will  come  into  the  association  as  a  member,  without  in  any 
sense  changing  the  identity  or  affecting  the  existence  of  the  corpo- 
rate body.**  So,  if  a  member  dies,  the  existence  or  identity  of  the 
corporation  is  not  affected;  but  whoever  becomes  the  legal  holder  of 
the  shares,  which  are  transferred  by  operation  of  law  like  other  per- 
sonal property,  succeeds  to  membership.  This  mark  of  corporate 
existence  may  exist  in  unincorporated  associations  by  statute.^^ 

The  Faculty  of  Acting  as  a  Legal  Entity. 

We  have  seen  that  a  corporation  can  take  and  grant  property  and 
contract  obligations  within  the  limits  authorized  by  its  charter,  and 
sue  and  be  sued,  in  its  corporate  name,  in  the  same  manner  as  an 
individual.**  In  other  words,  it  has  the  faculty  of  dealing  and  being 
dealt  with  as  a  distinct  person  in  the  eye  of  die  law,  apart  from  its 
members.  In  this  respect  a  corporation  differs  widely  from  an  ordi- 
nary partnership.  If  a  firm  takes  a  conveyance  of  property,  it  vests 
in  the  partners  individually  as  tenants  in  common,  each  having  an 
undivided  interest  therein.  And  each  member  of  the  firm  may  by 
his  individual  act  transfer  his  interest  in  the  firm  property.  When  a 
firm  enters  into  a  contract,  it  is  a  joint  contract,  binding  the  partners 
as  individuals.  When  suit  is  brought  by  or  against  a  firm,  it  must,  in 
the  absence  of  statutory  provision  to  the  contrary,  be  brought  by  or 
against  the  members  individually.  In  a  word,  the  common  law  does 
not  recognize  a  firm  as  a  legal  entity  apart  from  the  members,  but 
deals  with  the  members  themselves  individually. 

It  is  altogether  different  in  the  case  of  a  corporation.  A  corpora- 
tion, in  the  exercise  of  its  power  to  take  and  grant  property,  to  enter 
into  contracts,  etc.,  acts  through  its  agents  as  an  individual.  Being 
impersonal,  it  can  act  only  by  means  of  duly-appointed  agents.  But 
the  acts  of  the  agents  are  in  law  the  acts  of  the  corporation,  and  not 
the  acts  of  the  individual  members.  So,  when  a  cause  of  action  ac- 
crues in  favor  of  or  against  a  corporation,  the  corporate  body  sues  or 
is  sued  in  its  corporate  name,  and  the  suit  is  not  brought  by  or  against 
the  members  individually.** 

88  George,  Partnership,  pp.  102,  257.  «^  Post,  p.  20. 

8»  Post,  p.  15.  *«  Ante,  p.  6. 

*o  Post,  p.  15.  *•  Ante,  p.  5. 
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Special  Denomination,  or  Corporate  Name. 

A  name  is  essential  to  a  corporation,  for  without  a  name  it  could  not 
be  known,  it  could  not  contract,  it  could  not  make  or  take  a  convey- 
ance of  property,  it  could  not  sue  or  be  sued ;  in  short,  it  could  do  no 
act  as  an  artificial  person  distinct  from  its  members.  '^A  corporation 
is  a  body  politic,  consisting  of  material  bodies,  which,  joined  together, 
must  have  a  name  to  do  things  which  concern  the  corporation,  or  else 
it  is  no  corporation."  ** 

The  right  to  use  a  special  name,  to  contract  obligations  under  it, 
and  the  right  and  liability  to  sue  and  be  sued  by  it,  has  been  mentioned 
as  a  criterion  of  corporate  existence;  but  it  is  not  so.  Unincor- 
porated associations  may  be  authorized  by  statute  to  use  a  special 
name,  and  to  sue  and  be  sued  by  it ;  and,  by  statute,  in  some  states,  a 
limited  partnership  may  sue  and  be  sued  in  the  name  of  the  general 
partner. 

Transferability  of  Shares. 

A  member  of  the  firm  cannot,  unless  there  is  a  provision  therefor  in 
the  partnership  articles,  transfer  his  membership  to  another,  without 
the  consent  of  the  other  members.  In  the  case  of  most  private  cor- 
porations, on  the  other  hand,  the  shares  are  transferable  without  the 
consent  of  the  other  shareholders.**  Transferability  of  shares  has  been 
mentioned  as  one  of  the  distinguishing  features  of  a  corporation,  but 

««  Ckinseryatom  of  the  River  Tone  v.  Ash,  10  Bam.  ft  0.  849,  1  Gumming. 
Caa.  Priv.  Corp.  2S.  And  see  Mariot  v.  Mascal,  And.  206;  post,  p.  63. 
The  fact  that  an  association  having  all  the  essential  attributes  of  a  cor- 
poration conducts  part  of  Its  business  In  Its  corporate  name,  and  part  in 
the  name  of  Its  president  for  the  time  being, — as  where  it  contracts  in  its 
corporate  name,  and  sues  and  is  sued  In  the  name  of  its  president, — ^In  no 
degree  changes  the  character  of  the  body,  for  a  corporation  may  have  more 
than  one  name.  '^A  corporation  may  have  more  than  one  name.  It  may 
have  one  In  which  to  contract,  grant,  etc.,  and  another  In  which  to  sue 
and  he  sued.  So,  It  may  be  known  by  two  different  names,  and  may 
sue  and  be  used  In  either;  and  the  name  of  the  president,  his  official  name, 
or  any  other,  will  answer  every  purpose.  The  only  material  circumstance 
la  a  name  or  names  of  some  kind  in  which  all  the  affairs  of  the  company 
may  be  conducted."  Thomas  v.  Dakln,  22  Wend.  (N.  Y.)  0,  1  Gumming, 
Gas.  Prlv.  Gorp.  1;  Bdgeworth  v.  Wood,  58  N.  J.  Law,  463,  33  Atl.  940; 
Liverpool  Ins.  Go.  v.  Massachusetts,  10  Wall.  (IT.  8.)  566,  19  L.  Ed.  1029,  1 
Gumming,  Gas.  Priv.  Corp.  26,  W.  D.  Smith,  Gas.  Oorp.  13,  Shep.  Gas.  Corp. 
5.  In  these  cases  the  statute  provided  for  suits  by  and  against  the  as- 
sociations in  the  name  of  their  principal  officer,  and  the  associations  were 
allowed  to  contract  in  their  artificial  name.  It  was  held  that  they  were 
corporations.  *'If  It  can  contract  in  the  artificial  name,"  It  was  said  In  the 
case  last  cited,  '*and  sue  and  be  sued  in  the  name  of  its  officers  on  those 
contracts,  it  Is  In  effect  the  same,  for  process  would  have  to  be  served  on 
some  such  officer  even  if  the  suit  were  In  the  artificial  name.'* 

«•  Post,  p.  383. 
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it  is  not  necessarily  so.  It  is  an  incident  of  most  private  corporations, 
but  it  is  by  no  means  essential  to  corporate  existence.  For  instance, 
it  does  not  enter  into  the  constitution  of  chartered  colleges,  academies, 
hospitals,  and  other  corporate  institutions  founded  by  public  endow* 
ment  or  private  beneficence ;  nor  of  incorporated  scientific  and  literary 
societies,  or  corporate  societies  for  mutual  benefit  or  charity,  in  the 
funds  of  which  the  members  have  a  beneficial  interest,  such  as  mutual 
benefit  insurance  companies,  trade  unions,  etc.  The  absence  of  this 
feature,  therefore,  does  not  show  that  the  particular  association  is  not 
a  corporation.  Nor,  on  the  other  hand,  does  the  fact  that  shares  are 
transferable  show  that  the  association  is  a  corporate  body,  for  the 
right  to  transfer  may,  if  the  parties  choose,  be  provided  for  in  part- 
nership articles.**  There  is  this  difference,  however.  In  most  pri- 
vate corporations  the  transferability  of  shares  is  incidental,  and  need 
not  be  expressly  provided  for.  In  the  case  of  a  partnership  an  express 
provision  is  necessary  to  render  the  shares  transferable. 

Exemption  of  Members  from  Personal  Liability. 

One  of  the  most  familiar  distinctions,  in  popular  understanding, 
between  corporate  bodies  and  common  partnerships  or  other  unin- 
corporated associations,  is  the  exemption  of  the  members  from  personal 
liability  for  the  debts  of  the  association.  In  the  case  of  a  partner- 
ship, at  common  law,  each  member  is  personally  liable  for  all  the 
debts  of  the  firm,  after  the  joint  assets  have  been  exhausted.  In  the 
case  of  a  corporation,  at  common  law,  the  members  of  a  business 
corporation  are  exempt  from  personal  liability  for  the  debts  of  the 
corporation  beyond  the  amount  of  their  respective  proportions  of  the 
capital. 

'  This  has  often  been  mentioned  as  peculiar  to  a  private  corpora- 
.  tion,  but  it  is  not  necessarily  so.  The  exemption  of  members  from 
personal  liability  is  merely  an  incident  to  a  corporation,  in  the  ab- 
sence of  a  statute  altering  the  common-law  rule.  It  is  not  an  es- 
sential attribute.  In  many  states  statutes  have  been  enacted,  ren- 
dering the  members  of  a  private  business  corporation  personally  lia- 
ble, to  a  greater  or  less  extent,  for  its  debts,  where  the  corporate 
assets  are  insufficient  to  pay  them  in  full.  Such  a  statute  does  not 
in  any  sense  change  the  character  of  the  body  as  a  corporation.*^ 
On  the  other  hand,  the  liability  of  partners  may  be  thus  limited. 
The  statutes  relating  to  limited  partnerships  show  that  the  partners 

*«  Warner  v.  Beers,  23  Wend.  (N.  Y.)  103,  1  Camming,  Caa.  Prlv.  Coriv 
10,  W.  D.  Smith,  Cas.  Corp.  3. 

47  Warner  v.  Beers,  supra;  LiTerpool  Ins.  Go.  v.  Massachusetts,  10  Wall. 
(U.  8.)  566,  19  L.  Ed.  1029,  1  Gamming,  Cas.  Prlv.  Corp.  26,  W.  D.  Smith, 
Cas.  Corp.  13,  Shep.  Cas.  Corp.  &    See  post,  p.  560. 


§§  6-8)        ATTBIBUrBS  AND  INCIDENTS  OF  ▲  OORFOBATION.  17 

may  be  exempted  from  liability  beyond  their  shares  in  the  joint  fund, 
without  converting  such  firms  into  bodies  corporate.  Besides  this, 
persons  have  a  natural  right,  unless  restrained  by  legislative  enact- 
ment, to  contract  to  make  payment  only  to  the  amount  of  certain 
specific  funds.** 

Power  to  Purchase  and  Hold  Real  Estate. 

Among  the  other  powers  which  are  usually  attributed  to  corpora 
dons,  but  which  are  by  no  means  essential  to  corporate  existence, 
may  be  mentioned  the  power  to  purchase  and  hold  real  estate.  This 
power  generally  exists,  but  it  is  altogether  unessential,  unless  the 
purpose  for  which  the  corporation  was  created  requires  it  to  hold 
real  estate.* 

Power  to  Use  a  Common  Seal. 

So  it  is  with  the  power  to  use  a  common  seal.  At  common  law  a 
corporation  has,  as  an  incident,  the  power  to  use  a  seal  whenever  it 
is  necessary  in  the  transaction  of  its  business;  but  the  power  may 
be  dispensed  with  altogether,  for  it  is  well  settled  that  corporations 
may,  unless  expressly  restricted  by  their  charter,  contract  by  reso- 
lution or  through  agents,  and  without  a  seal.** 

Right  to  Make  By-Laws. 

The  same  may  be  said  of  the  right  to  make  by-laws.  This  power 
is  generally  incidental  to  a  corporation,  but  it  is  not  essential  to  cor- 
porate existence.  It  is  unnecessary  in  all  cases  where  the  charter 
sufficiently  provides  for  the  government  of  the  body.** 

Conclusion  as  to  Attributes  Essential  to  Corporate  Existence. 

In  a  leading  New  York  case,  it  was  said  by  Chief  Justice  Nelson: 
"The  distinguishing  feature  [of  a  corporate  body],  far  above  all  oth- 
ers, is  the  capacity  conferred,  by  which  a  perpetual  succession  of 
different  persons  shall  be  regarded  in  the  law  as  one  and  the  same 
body,  and  may  at  all  times  act,  in  fulfillment  of  the  objects  of  the 
association,  as  a  single  individual.  In  this  way  a  legal  existence, 
a  body  corporate,  an  artificial  being,  is  constituted,  the  creation  of 
which  enables  any  ntunber  of  persons  to  be  concerned  in  accomplish- 
ing a  particular  object,  as  one  man.  While  the  aggregate  means  and 
influence  of  all  are  wielded  in  effecting  it,  the  operation  is  conducted 
with  the  simplicity  and  individuality  of  a  natural  person.     In  this 

«•  Warner  y.  Beers,  supra. 

^Thomas  v.  Dakln,  22  Wend.  (N.  Y.)  9,  1  Gmnmlng,  Cas.  Priy.  Oorp.  1; 
post,  p.  119. 

«»  Post,  p.  154;  dlctam  of  Nelson,  0.  J.,  In  Thomas  v.  Dakln,  22  Wend.  (N. 
Y.)  9,  1  Gumming,  Cas.  Priv.  Ctorp.  1. 

••  Post,  p.  440 ;  Thomas  y.  Dakln,  supra. 

Glask  Gobp.  (2d  Ed.) — 2 
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consists  the  essence  and  great  value  of  these  institutions.  Hence 
it  is  apparent  that  the  only  properties  that  can  be  regarded  strictly 
as  essential  are  those  which  are  indispensable  to  mold  the  different 
persons  into  this  artificial  being,  and  thereby  enable  it  to  act  in  the 
way  above  stated.  When  once  constituted,  the  powers  and  faculties 
that  may  be  conferred  are  various, — ^limited  or  enlarged,  at  the  dis- 
cretion of  the  legislature,  and  will  depend  upon  the  nature  and  object 
of  the  institution,  which  is  as  competent  as  a  natural  person  to  re- 
ceive and  enjoy  them.  We  may,  in  short,  conclude  by  saying,  with 
the  most  approved  authorities  at  this  day,  that  the  essence  of  a  cor- 
poration consists  in  a  capacity  (1)  to  have  perpetual  succession  under 
a  special  name,  and  in  an  artificial  form;  (2)  to  take  and  grant  prop- 
erty, contract  obligations,  sue  and  be  sued,  by  its  corporate  name  as 
an  individual;  and  (3)  to  receive  and  enjoy  in  common  grants  of 
privileges  and  immunities."  "^ 

The  Distinguishing  Characteristic  of  a  Corporation. 

As  we  have  seen  in  the  preceding  pages,  many  of  the  incidents  of 
a  corporation  are  not  essential,  and  many  of  the  essential  attributes 
may  also  exist  in  the  case  of  a  common  partnership  or  unincorporat- 
ed joint-stock  association.  It  is  important,  therefore,  to  find  some 
characteristic  of  corporations  that  can  be  relied  upon  as  a  distinguish- 
ing mark.  The  only  feature  that  can  be  thus  relied  upon  is  the  ex- 
istence of  the  corporation  as  an  entity  separate  and  distinct  from 
the  members  who  compose  it.  "The  most  peculiar  and  strictly  es- 
sential characteristic  of  a  corporate  body,  which  makes  it  to  be 
such,  and  not  some  other  thing,  in  legal  contemplation,  is  the  mer- 
ging of  the  individuals  composing  the  aggregate  body  into  one  dis- 
tinct, artificial  individual  existence."  •* 

Bi  Thomas  v.  Dakln,  22  Wend.  (N.  Y.)  9,  1  Omnmlng,  Cas.  Prlv.  Gorpw  1. 
To  the  same  effect,  see  1  Kyd,  Corp.  70;  Southern  Pac.  B.  Ck».  v.  Orton  (G. 
a)  32  Fed.  457,  47a 

»«Per  Verplanck,  Senator,  In  Warner  v.  Beers,  28  Wend.  (N.  Y.)  103,  1 
Gamming,  Cas.  Prlv.  Corp.  6,  W.  D.  Smith,  Cas.  Corp.  3.  See,  also,  An- 
drews Bros.  Go.  V.  Yonngstown  Coke  Co.,  86  Fed.  586,  80  C.  C.  A.  293.  In 
Liverpool  Ins.  Co.  t.  Massachusetts,  10  Wall.  (U.  S.)  566,  19  L.  Ed.  1029,  1 
Gumming,  Cas.  Priv.  Corp.  26,  W.  D.  Smith,  Gas.  Corp.  13,  Shep.  Gas.  Corp. 
5,  the  question  arose  whether  a  British  insurance  company  was  a  cor- 
poration or  not,  within  the  meaning  of  a  Massachusetts  statute  imposing  a 
t&x  on  foreign  corporations.  The  supreme  court  of  the  United  States, 
after  pointing  out  that  the  company  had  a  distinctive  and  artificial  name 
by  which  it  could  make  contracts;  that  there  was  a  statutory  provision 
by  which  it  could  sue  and  be  sued  in  the  name  of  one  of  its  officers  as  the 
representative  of  the  whole  body,  which  would  be  bound  by  the  Judgment 
rendered  in  such  suit;  that  there  was  a  provision  for  perpetual  succession 
by  the  transfer  and  transmission  of  the  shares  of  its  capital  stocky  wher»- 
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Unincorporated  Joint-Stock  Companies. 

A  joint-stock  company  is  an  unincorporated  association  of  indi- 
viduals for  business  purposes,  resembling  an  ordinary  partnership  in 
many  respects,  but  which,  unlike  an  ordinary  partnership,  has  a  com- 
mon fund  or  capital  stock,  divided  into  shares,  which  are  appor- 
tioned among  the  members  in  proportion  to  their  respective  con- 
tributions, and  which  are  assignable  by  the  owner  without  the  ex- 
press consent  of  the  other  members.  "The  words  'joint-stock  com- 
pany' have  never  been  used  as  descriptive  of  a  corporation  created  by 
special  act  of  the  legislature,  and  authorized  to  issue  certificates  of 
stock  to  its  shareholders.  They  describe  a  partnership  made  up  of 
many  persons  acting  under  articles  of  association,  for  the  purpose 
of  carrying  on  a  particular  business,  and  having  a  capital  stock,  di- 
vided into  shares  transferable  at  the  pleasure  of  the  holder.'' "' 
These  associations  are  nothing  but  partnerships,  and  except  in  so  far 
as  the  legislature  has  conferred  special  rights  and  privileges  upon 
the  members,  they  are  subject  to  all  the  liabilities  of  partners.** 
Both  in  England  and  in  this  country  statutes  have  been  enacted  con- 
ferring upon  joint-stock  companies  many  faculties  possessed  by  cor- 
porations, and  for  this  reason  the  resemblance  between  corporations 
and  joint-stock  companies  is  very  close.  It  is  often  difficult  to  dis- 
tinguish them.    The  distinction,  however,  is  important. 

Joint-stock  companies  are  formed  solely  by  agreement  between 
the  associates,  and  rest  upon  their  common-law  right  to  contract 
with  each  other,  and  do  not  depend  at  all,  as  in  the  case  of  a  cor- 
poration, upon  license  or  authority  from  the  state.  They  are  merely 
a  peculiar  kind  of  partnership.  •• 

They  do  not  act  like  a  common  partnership,  in  which  each  part- 
ner is  the  agent  of  the  others  in  conducting  the  firm  business;   but 


by  new  members  might  be  Introduced  in  the  place  of  those  who  might  die 
or  sell  out;  that  its  existence  as  an  entity  separate  and  apart  from  the 
shareholders  was  recognized  by  the  act  of  parliament  in  enabling  It  to  sue 
its  shareholders,  and  be  sued  by  them, — held  that  these  attributes  made  the 
body  a  corporation,  notwithstanding  the  act  of  parliament  creating  It  de- 
clared that  it  should  not  be  so  regarded. 

8t  Attorney  General  v.  Mercantile  Marine  Ins.  Go.,  121  Mass.  624,  626. 

B«  Hedge  ft  Horn's  Appeal,  63  Pa.  273,  where  It  is  said  that  a  Joint-stock 
company  is  a  partnership,  the  capital  of  which  Is  divided  into  shares,  so  as 
to  be  transferable  without  the  express  consent  of  all  the  co-partners.  And 
see  Hoadley  y.  Ck>unty  Oom'rs,  106  Mass.  619,  626;  Butterfleld  y.  Beardsley, 
28  Mich.  412;  Wells  y.  Gates,  18  Barb.  (N.  Y.)  664;  Rickart  y.  People, 
79  111.  85. 

88  People  y.  Coleman,  133  N.  Y.  279,  81  N.  B.  96,  16  L.  B.  A«  188,  and  2 
Gumming,  Cos.  Priv.  Corp.  2;  Hoadley  r.  Oounty  Com*rS|  105  Mass.  519»  626. 
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they  generally  act  by  a  board  of  trustees  or  directors,  like  a  corpora- 
don,  the  shareholders  having  no  power  to  bind  the  other  members.** 

It  is  generally  provided  by  statute  that,  when  a  cause  of  action 
accrues  in  favor  of  or  against  a  joint-stock  company,  action  may  be 
brought  by  or  against  it  in  the  name  of  a  certain  officer.  In  the  ab- 
sence of  such  a  provision,  all  the  members  would  have  to  be  made 
parties  as  in  the  case  of  an  ordinary  partnership.*^ 

As  a  joint-stock  company  is  a  partnership,  the  members,  however 
numerous,  are  subject  to  all  the  ordinary  liabilities  of  partners,  except 
in  so  far  as  their  liability  may  be  limited  by  agreement  or  by  statute. 
They  must  generally  be  sued  as  partners,  and  each  member  is  person- 
ally liable  for  all  the  debts  of  the  company  after  the  joint  assets  are 
exhausted.**  This  liability,  however,  may  be  limited  by  statute,  or 
even  by  agreement  between  the  associates  if  known  to  the  person  deal- 
ing with  the  company,  without  changing  the  company  into  a  corpora- 
tion. And,  as  has  been  seen,  members  of  a  corporation  may,  by  statute, 
be  made  liable  for  its  debts.** 

As  shown  above,  the  shares  in  a  joint-stock  company  are  transfer- 
able by  the  holder  without  the  consent  of  his  associates.  So,  on  the 
death  of  the  holder,  they  may  pass  like  other  property*  These  associa- 
tions, therefore,  have  the  faculty  of  succession.** 

How,  then,  it  may  well  be  asked,  are  we  to  always  distinguish  such 
an  association  from  a  corporation  ?  The  New  York  court  has  held  that 
the  distinction  is  in  the  fact  ''that  the  creation  of  the  corporation 
merges  in  the  artificial  body,  and  drowns  in  it  the  individual  rights 

^•Biimes  T.  Pennell,  2  H.  I*  Gas.  620;  Bray  v.  Farwell,  81  N.  Y.  600. 
The  reason  that  each  member  of  a  common  partnership  may  thus  bind 
the  others  is  becanse,  by  carrying  on  the  business  jointly  as  a  firm,  the  mem- 
bers hold  out  to  the  world  that  each  has  authority  to  manage  the  partner- 
ship concerns.  It  conld  be  stipulated,  however,  even  In  an  ordinary  partner- 
ship agreement,  that  only  a  certain  member  shall  have  authority  to  bind 
the  firm,  and  such  a  stipulation  would  be  effectual  as  against  all  persons 
with  notice  of  it.  Since  a  Joint-stock  company  notoriously  conducts  Its 
business  only  through  its  board  of  trustees  or  directors,  the  members,  as 
such,  have  no  power  to  bind  it  Every  person  has  notice  of  this.  Burnes 
V,  Pennell,  supra. 

•T  Williams  V.  Bank,  7  Wend.  (N.  Y.)  539,  542.  Cf.  P.  B.  Patch  Mfg.  Co.  v. 
Oapeless  (Vt)  63  Atl.  038. 

■•Taft  V.  Ward,  106  Mass.  518;  Tappan  v.  Bailey,  4  Mete.  (Mass.)  529; 
Tyrrell  v.  Washburn,  6  Allen  (Mass.)  46G;  Boston  &  A.  R.  Ck>.  v.  Pearson, 
128  Mass.  445;  Frost  v.  Walker,  60  Me.  468;  Wells  v.  Gates,  18  Barb.  (N. 
Y.)  554;  Butterfield  v.  Beardsley,  28  Mich.  412;  Bobbins  v.  Butler,  24 
111.  387. 

B»Ante,  p.   16. 

•oSee  Burnes  v.  Pennell,  2  H.  L.  Cas.  520;  Tenney  v«  Protective  Union, 
87  Vt  64;  Willis  v.  Chapman,  68  Vt  459,  35  AtL  459. 
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and  liabilities  of  the  members,  while  the  organization  of  a  joint-stock 
company  leaves  the  individual  rights  and  liabilities  unimpaired  and  in 
full  force."  •*  "A  joint-stock  company,"  it  has  been  said,  "is  a  part- 
nership, with  some  of  the  powers  of  a  corporation*"  *' 
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9*  Wken  tlie  reaflon  and  daslsA  of  a  ■iatntovj  or  eonstitittloiud  pro- 
▼idoB,  vosearvliis  or  oonf  erring  a  rifflit  or  remedy,  or  Imposliic 
a  duty  or  liability,  upom  ^ersoae,**  ^oitisenj^^  ^^inliabitaiite,'* 
oto.,  applies  to  eorporatioae,  tbey  are  within  tlie  seopo  of  tlie 
•tatnte  or  eonetitatioa,  tbonsb  not  speeially  referred  to. 

A  corporation,  though  a  collection  of  individuals,  has,  as  we  have 
seen,  a  separate  and  distinct  individuality.  Though  it  is  an  artificial  be- 
ing, a  mere  creature  of  the  legislature,  it  is  in  law  a  person, — an  arti- 
ficial person.    It  is  therefore  held  to  be  a  "person,"  within  the  meaning 

•1  People  T.  Coleman,  188  N.  T.  270,  31  N.  E.  06,  16  L.  R.  A.  183,  and  2 
Gnmmlng,  Cas.  Priv.  Corp.  2.  And  see  Warner  y.  Beers,  28  Wend.  (N.  Y.) 
108,  1  Camming,  Cas.  Prlv.  Corp.  5,  W.  D.  Smith,  Cas.  Corp.  8. 

•'People  V.  Coleman,  supra.  In  this  case  it  was  said:  The  distinction 
between  a  corporation  and  an  unincorporated  Joint-stock  association  is 
"that  the  creation  of  the  corporation  merges  in  the  artificial  body,  and 
drowns  in  It  the  Indivldnal  rights  and  liabilities  of  the  members,  while  the 
organisation  of  a  Joint-stock  company  leaves  the  indlTidnal  rights  and 
liabilities  unimpaired  and  in  foil  forces  •  •  •  The  drift  of  legislation  has 
been  to  lessen  and  obscnre  the  original  and  characteristic  difference.  On 
the  one  hand,  corporations  have  been  created  with  positive  provisions  re- 
taining more  or  less  the  individual  liability  of  the  members;  and,  on  the 
other,  the  JolntHStock  companies  have  been  clothed  with  most  of  the  cor- 
porate attrlbntee;  but  enough  of  the  original  difference  remains  to  show 
that  onr  legislation  not  only  carefully  preserves  the  distinction  of  names, 
bnt  sufficient,  also,  of  the  original  difference  of  character  and  qnality  to  dis- 
dofle  a  clear  Intent  not  to  merge  the  two.  We  may  thus  see  upon  what 
the  legislative  intent  to  preserve  them  as  separate  and  distinct  is  founded, 
and  what  distinguisldng  characteristics  remain.  The  formation  of  the  one 
involves  the  merging  and  destruction  of  the  common-law  liability  of  the 
members  for  the  debts,  and  requires  the  substitution  of  a  new,  or  reten- 
tion of  the  old,  liability  by  an  affirmative  enactment  wliich  avoids  the 
inherent  effect  of  the  corporate  creation.  In  the  other  the  common-law 
liability  remains  unchanged  and  unimpaired,  and  needing  no  statutory  inter- 
vention to  preserve  or  restore  it.  The  debt  of  the  corporation  Is  its  debt, 
and  not  that  of  its  members.  The  debt  of  the  Joint-stock  company  Is 
the  debt  of  the  associates,  liowever  enforced.  The  creation  of  the  corpora- 
tion merges  and  drowns  the  liabilities  of  its  corporators.  The  creation  of 
the  stock  company  leaves  unharmed  and  unchanged  the  Uabllity  of  the  as- 
Bodatea.  The  one  derives  its  existence  from  the  contract  of  individuals; 
the  other,  from  the  sovereignty  of  the  state.  The  two  are  alike,  but  not 
the  same.     More  or  less  they  crowd  upon  and  overlap  each  other,  but 
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of  Statutes,  using  that  term  when  the  purpose  and  reason  of  the  law 
include  corporations  as  well  as  natural  persons.*'  Thus,  where  a  stat- 
ute prohibited  any  "person"  from  engaging  in  the  business  of  banking, 
except  under  certain  circumstances,  but  did  not  expressly  refer  to  cor- 
porations, it  was  held  that  they  were  included  under  tfie  term  "per- 
son." •*  The  rule  may  be  laid  down  that  whenever  a  statute  conferring 
a  right  or  remedy,  or  imposing  a  duty  or  liability,  upon  "persons,"  ap- 
plies in  reason  and  design  to  corporations,  but  not  otherwise,  they  are 
to  be  deemed  included,  though  not  specially  mentioned.**  The  same 
is  true  of  statutes  using  the  word  "inhabitant"  or  the  word  "occu- 
pier." **  On  the  same  principle,  a  corporation  may  be  regarded  as  a 
"citizen,"  within  the  meaning  of  a  statute  using  that  term,  though  it 
does  not  expressly  refer  to  corporations.  The  statute  is  to  be  con- 
strued as  referring  to  them,  if  they  are  within  its  reason  and  design, 
but  not  otherwise.  Thus,  a  corporation  is  to  be  deemed  a  "citizen," 
within  the  meaning  of  the  acts  of  congress  defining  the  jurisdiction  of 
the  federal  courts.*^  But  it  is  not  a  "citizen,"  within  the  meaning  of 
the  provision  of  the  federal  constitution  that  "the  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens  in  the 
several  states."  *• 

without  losing  tbelr  Identity;  and  so,  while  we  cannot  say  that  the  Joint- 
stock  compaDy  Is  a  corporation,  we  can  say,  as  we  did  say,  in  Van  Aemam 
y.  Blelstein,  102  N.  Y.  360,  7  N.  E.  537,  that  a  joint-stock  company  is  a 
partnership,  with  some  of  the  powers  of  a  corporation."  See  Oliver  t.  In- 
surance Go.,  100  Mass.  531;   Bray  y.  Farweil,  81  N.  Y.  600 

••Ang.  &  A.  Oorp.  §  6. 

•*  People  y.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  858,  8  Am.  Dec.  243. 

•(»  People  y.  Utica  Ins.  Ck).,  supra;  Denny  Hotel  Go.  y.  Schram,  6  Wash. 
134,  32  Pac  1002,  36  Am.  St  Bep.  130;  School  Directors  y.  Carlisle  Bank, 
8  Watts  (Pa.)  289;  State  y.  President  &  Directors  of  Bank  of  Maryland,  6  Gill 
&  J.  (Md.)  205,  26  Am.  Dec.  561;  Fisher  y.  Manufacturing  Go.,  10  Wis.  351; 
Planttrs*  &  Merchants*  Bank  y.  Andrews,  8  Port  (Ala.)  404;  Mineral  Point 
R.  Co.  y.  Keep,  22  111.  9,  74  Am.  Dec.  124;  Grand  Gulf  Bank  y.  Archer,  8 
Smedes  &  M.  (Miss.)  151;  Balthnore  &  O.  R.  Co.  y.  Gallahue's  Adm'rs,  12 
Grat  (Va.)  655,  65  Am.  Dec.  254;  Proprietors  of  JefTrles  Neck  Pasture  y. 
Inhabitants  of  Ipswich,  153  Mass.  42,  26  N.  E.  239.  A  corporation  Is  a  per- 
son, within  the  meaning  of  the  constitutional  proyision  that  no  state 
shall  deny  to  any  ''person"  within  its  jurisdiction  the  equal  protection  of  Its 
laws.  Pembina  Silyer  Mining  &  Milling  Co.  y.  Pennsylyania,  125  U.  S. 
181,  8  Sup.  (3t  737,  31  L.  Ed.  650;  Minneapolis  &  St  L.  R.  Go.  y.  Beckwith, 
120  U.  S.  26,  9  Sup.  Ot  207,  32  L.  Ed.  585;  Charlotte,  C.  &  A.  R.  Co.  y. 
Gibbes,  142  U.  S.  386,  12  Sup.  (3t  255,  35  L.  Ed.  1051;  Coylngton  &  L.  Turn- 
pike Road  Co.  y.  Sandford,  164  U.  S.  578,  17  Sup.  Ct  196,  41  L.  Ed.  560; 
Gulf,  G.  ft  &  F.  Ry.  Co.  y.  Ellis,  165  U.  S.  150,  17  Sup.  Ct  255,  41  L.  Ed.  666; 

post  P>  606. 

66  2  Inst.  703;  Rex  y.  Gardner,  1  Oowp.  79;  Gormully  k  Jeffrey  Manufg 
CJo.  y.  Pope  ManuTg  Co.  (C.  G.)  34  Fed.  818 ;  post  p.  634. 

67  Post  p.  66.  •»  Post  p.  606. 


8§  10-11)  KINDS  or  OOBFOHATION8.  23 


KOmn  OF  OOBPOBATXONS. 

Id.  Oorp«MitloBS  aaj  1i*  elwllied  ma  followsi 
<a)  Aooovdlac  tm  tkelv  membcMliip,  tbe j  are  sole  or  mnPfeEmtm. 

(1)  Oorporatioiis  sole  are  eoBtpoied  of  only  one  member  at  a  tiaie. 

(2)  Oorporatloao  ■utiiitotii  aro  oomposed  of  more  than  one  mem- 


Cb)   Aeeordlns  to  thoir  o1»Jeet»  tbej  are  eeeleaiafltiealt  eleemosynary, 
or  elvU. 

(1)  Eeeleeiafltieal  oorporatlonB,  Im  Thngland,  are  sneli  ae  are  ereat- 

ed  to  earry  omt  eoako  rellsiove  objeety  and  eonilat  of  epiritn- 
al  members. 

(2)  Eleemosynary  eorporations  are  sneb  as  are  ereated  to  earry 

ont  some  ebaritaUe  objeet. 
(8)  OItU  eorporations  eomprise  all  eorporations  otber  tbaa  those 
defined  aboTO. 
(•)  Civil  eorporations  aro  divided  into  pnblie  and  private  eorpo- 
rations* 
(1)  Pnblie  eorporations  are  sneb  as  are  ereated  for  the  purpose 
of  KOTomment  and  tbe  management  of  pnblie  affairs,  like 
eities  and  villaces*  oto.,  and  banbs,  hospitals,  ete*,  found- 
ed by  the  state*  and  managed  by  it  for  gorenunental  pur- 
poses. 
C2)  Private  eorporations  aro  sueh  as  aro  ereated  for  private 
purposes,  as  manuf  aoturing,  banking,  and  railroad  eorpo- 
rations.    Beligious  and  eleemosynary  eorporations  are  also 
ineluded. 
(d>  Civil  eorporations  aro  again  divided  into  stoek  and  nonstock 
eor  poration  s. 

(1)  In.  stoek  eorporations,  membership,  with  its  attendant  rights, 

privileges,    and   liabilities,    is    determined   solely   by   the 
ownership  of  stoek. 

(2)  In   nonstoek   eorporations,   n&emberskip   depende  upon   tke 

consent  and  agreement  of  the  associates. 

II.  Quasi  eorporations  are  bodies  having  some,  but  not  all,  of  the 
powers  and  f aoulties  of  a  corporation* 

Sole  and  Aggregate  Corporations. 

A  corporation  sole  consists  of  a  single  member  only  at  one  time. 
When  he  dies,  or  for  any  other  reason  ceases  to  be  a  member,  there 
is  some  other  person  who  takes  his  place,  so  that  the  corporation, 
though  it  may  consist  of  only  one  natural  person,  has  perpetual  or 
continuous  succession.**  The  sovereign  of  England  has  always  been 
regarded  as  a  corporation  sole,  because  of  the  office,  which  is  clothed 
with  perpetuity.  A  bishop,  dean,  parson,  and  vicar  are  also  given 
in  the  English  books  as  instances  of  corporations  sole,  and  they  and 
their  successors  take  the  corporate  property  and  privileges  in  succes- 

••  As  to  the  distinction  between  corporations  sole  and  aggregate,  see 
Overseers  of  Poor  of  City  of  Boston  v.  Sears,  22  Pick.  (Mass.)  122. 
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sion/*  In  this  country  the  governor  of  a  state  has  been  held  a 
quasi  sole  corporation.^^  There  are  also  instances  in  the  books 
of  ministers  of  a  parish,  seised  of  parsonage  lands  in  the  right  of 
the  parish,  being  held  to  be  corporations  sole.^*  For  certain  pur- 
poses, also,  public  officers  have  at  times  been  expressly  or  impliedly 
created  corporations  sole  by  statute.^*  Unless  authorized  by  stat- 
ute, a  corporation  sole  cannot  take  personal  property  in  succession, 
but  their  capacity  in  this  respect  is  limited  to  real  property.^* 

In  this  cotmtry  corporations  sole  are  very  rare.  Almost  all  of 
our  corporations  are  aggregate;  that  is,  they  consist  of  more  than 
one  member  at  a  time.^*  Private  civil  corporations  are  all  aggre- 
gate. The  legislature  would,  doubtless,  have  the  power  to  create 
a  sole  corporation  for  private  business  purposes;  but  it  is  perhaps 
safe  to  say  that  it  will  never  do  so.  It  may  happen  in  a  stock  cor- 
poration that,  by  the  purchase  of  all  the  stock,  the  membership  may 
be  reduced  to  one  person;  but  this  would  not  make  it  a  corporation 
sole.  The  several  shares  would  be  treated  as  distinct,  and  liable  to 
be  again  distributed  by  the  sole  owner.* 

Religious,  Eleemosynary,  and  Civil  Corporations. 

In  English  law,  corporations  are  divided  into  ecclesiastical  and  lay. 
The  former  were  those  of  which  the  members  were  spiritual  persons, 
and  the  object  of  the  institution  was  also  spiritual.^*  In  this  coun- 
try we  have  no  strictly  ecclesiastical  corporations  in  the  sense  of 
the  English  law.  But  we  have  religious  corporations.  These  are 
private  civil  corporations  created  for  the  purpose  of  holding  prop- 
erty in  succession  for  advancing  the  particular  tenets  and  articles 
of  faith  which  the  corporation  was  organized  to  uphold  and  advance. 

T«  1  Bl.  Ck>in]xi.  468;   2  Kent  Ck)mm.  273. 

Ti  Governor  v.  Allen,  8  Humph.  (Tenn.)  176.  And  see  State  v.  Woram,  6 
Hin  (N.  Y.)  S3,  40  Am.  Dec.  378. 

Ts  Weston  v.  Hunt,  2  Mass.  500;  Inhabitants  of  First  Parish  in  Bruns- 
wick V.  Dunning,  7  Mass.  445;  Terrett  v.  Taylor,  9  Cranch  (17.  S.)  43,  46, 
3  L.  Ed.  650.  Such  a  corporation  exists  at  this  day  by  statute  in  Kentucky, 
and  perhaps  in  other  states.  See  McCloskey  r.  Doherty,  97  Ky.  800,  30  S. 
W.  649. 

Tt  Thus,  when  a  statute  directs  bonds  for  the  public  benefit  to  be  made  pay- 
able to  a  public  officer,  the  officer  i)i  the  real  obligee,  and  the  successor  in  office, 
whether  described  eo  nomine  in  the  statute  or  bond  or  not,  may  maintain  an 
action  on  the  bond,  since  the  officer  is  quoad  hoc  a  corporation  sole.  See 
Polk  T.  Plummer,  2  Humph.  (Tenn.)  600,  87  Am.  Dec  666;  Jansen  y«  Os- 
trander,  1  Cow.  (N.  T.)  670. 

f  4  2  Kent,  Gomm.  273,  274. 

Tf  Overseers  of  Poor  of  City  of  Boston  v.  Sears,  22  Pick.  (Blass.)  122, 

*  Post,  p.  233. 

f«2  Kent*  Oomm.  274. 
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They  are  mere  trustees  of  the  property,  and  cannot  divert  it  to  other 
purposes.''^ 

Lay  corporations  are  divided  into  eleemosynary  and  civil  corpora- 
tions. Eleemosynary,  or  charitable,  corporations  are  like  religious  cor- 
porations, exccfpt  that  the  property  is  held  in  trust  for  certain  designated 
charities.  Their  object  is  to  provide  for  the  perpetual  distribution,  or 
continuous  distribution  for  a  certain  period,  of  the  bounty  of  theit 
founders  to  such  objects  as  they  direct.  Hospitals,  asylums,  col- 
leges, and  universities  are  examples  of  eleemosynary  corporations.^' 

All  other  corporations  than  ecclesiastical  and  eleemos3mary  are  called 
"civil."    Indeed,  with  us,  religious  corporations  are  civil. 

Public  and  Private  Corporations. 

By  far  the  most  important  division  of  corporations  is  into  public 
and  private.  It  is  of  the  latter  class  only  that  we  are  to  treat. 
As  between  these  two  classes  of  corporations,  there  is  a  real  di- 
vergence, both  in  the  modes  of  operation,  and  in  the  principles  of 
law  which  govern  their  acts,  and  their  rights  and  obligations.  Pub- 
lic corporations  are  such  as  are  created  for  the  purposes  of  govern- 
ment and  the  management  of  public  affairs.  Private  corporations 
are  those  founded  for  the  management  of  affairs  in  which  tiie  mem- 
bers are  interested  as  private  persons.  Counties,  cities,  towns,  and 
villages  are  examples  of  public  corporations.  These  are  also  called 
municipal  corporations. 

A  bank,  a  hospital,  or  other  institution  may  be  a  public,  as  dis- 
tinguished from  a  private,  corporation,  and  therefore  within  the  ab- 
solute control  of  the  legislature.  If  a  corporation  is  founded  for  a 
public  purpose,  and  the  entire  interest  therein  belongs  to  the  govern- 
ment, it  is  a  public  corporation ;  but  not  if  there  are  any  private  own- 
ers of  stock  or  shares  therein.    A  bank  created  by  the  government 

ff  Van  Honten  v.  McKelway,  17  N.  J.  Eq.  126;  Watson  ▼.  Jones,  13  Wall. 
(U.  8.)  679,  20  L.  Ed.  666;  Robertson  r.  Bullions,  11  N.  Y.  243.  See  Silsby 
V.  Barlow,  16  Gray  (Mass.)  329.  Where  there  is  a  division  in  a  church, 
and  part— «ven  a  majority — of  the  members  secede,  that  portion  of  the 
church  which  remains  in  fall  connection  with  the  body  under  which  they 
were  organized  as  a  congregation  continues  the  corporate  existence,  and  is 
entitled  to  all  the  property  and  privileges  of  the  corporation.  Baker  r. 
Fales,  16  Mass.  488;   Gable  v.  Miller,  10  Paige  (N.  Y.)  627. 

TtTnutees  of  Dartmouth  College  v.  Woodward,  4  Wheat  (U.  S.)  618,  4 
L.  Ed.  629,  I'Cnmming,  Gas.  Prir.  Oorp.  490,  W.  D.  Smith,  Gas.  Gorp. 
148,  Shep.  Gas.  Corp.  248;  American  Asylum  v.  President,  Directors,  etc., 
of  Phoenix  Bank,  4  Conn.  172,  10  Am.  Dec.  112;  Trustees  of  Phillips  Academy 
y.  King,  12  Mass.  546;  Board  of  Education  y.  Greenbaum,  39  111.  609; 
Board  of  Education  y.  Bakewell,  122  111.  339,  10  N.  £.  878;  Bakewell  v. 
Board  (Ul.  Sup.)  33  N.  £.  186. 
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for  its  own  purposes,  and  whose  stock  or  shares  are  owned  exclu- 
sively by  the  government,  would  be  a  public  corporation ;  but  a  bank 
whose  stock  is  owned  partly  by  private  persons  is  a  private  corpora- 
tion, although  it  is  erected  by  the  government,  and  its  object  and 
operations  partake  of  a  public  nature.*^  So,  also,  a  hospital,  asy- 
lum, college,  university,  or  other  charitable  institution,  created  and 
endowed  by  the  government  alone  for  general  charity,  is  a  public 
corporation;  but  a  hospital  or  asylum  or  institution  of  learning 
which  is  founded  and  endowed  in  whole  or  in  part  by  private  per- 
sons, though  partly  endowed  by  the  government,  is  a  private  elee- 
mosynary corporation,  however  general  the  charity  may  be.**  In- 
surance, canal,  railroad,  steamship,  bridge,  and  turnpike  companies, 
the  shares  in  which  are  owned  in  whole  or  in  part  by  private  indi- 
viduals, are  private  corporations,  though  their  uses  are  public  in 
their  nature.**     These  are  sometimes  called  quasi  public  corpora- 


•0  2  Kent,  Gomm.  276;  Per  Story,  J.,  in  Trustees  of  Dartmonth  OoUege 
V.  Woodward,  4  Wheat.  (TJ.  S.)  518,  669,  4  L.  Ed.  629;  Bank  of  U.  S.  v. 
Planters'  Bank.  9  Wheat  (U.  S.)  907.  6  L.  Ed.  244;  Miners'  Bank  v.  U.  S., 
1  G.  Greene  (Iowa)  653,  561;  Turnpike  Co.  v.  Wallace,  8  Watts  (Pa.)  816; 
Attorney  General  ▼.  Simonton,  78  N.  G.  57;  President  &  Directors  of  State 
Bank  v.  Brown,  1  Scam.  (111.)  106.  Compare  Bank  of  South  Carolina 
Y.  Gibbs,  8  McCk)rd  (8.  C.)  377;  Bank  of  Alabama  v.  Gibson's  Adm'rs,  6 
Ala.  814.  See  1  Thomp.  Ckurp.  §  24.  A  bank  is  not  a  public  corporation 
because  the  state  holds  stock  in  It,  If  any  stock  Is  held  by  private  individuals. 
''When  a  government  becomes  a  partner  in  a  trading  company,  it  divests 
Itself,  so  far  as  concerns  the  transactions  of  that  company,  of  its  sovereign 
character,  and  takes  that  of  a  private  citiz^L"  Bank  of  U.  S.  v.  Planters* 
Bank,  supra. 

SI  Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheat  (U.  S.)  518,  630, 
667,  4  L.  Ed.  629,  1  Gumming,  Gas.  Priv.  Obrp.  490,  W.  D.  Smith,  Gas.  Corpw 
148,  Shep.  Gas.  Corp.  248;  Regents  ▼.  Williams,  9  Gill  &  J.  (Md.)  365,  31 
Am.  Dec.  72;  State  v.  Maryland  Institute  for  Promotion  of  Mechanic  Arts, 
87  Md.  643,  41  Atl.  126;  Board  of  Education  v.  Greenbaum,  39  111.  609; 
Board  of  Education  y.  Bakewell,  122  111.  339,  10  N.  E.  378;  Head  y.  Univer- 
sity of  Missouri,  47  Mo.  220;  Society  for  the  Propagation  of  the  Gospel 
V.  Town  of  New  Haven,  8  Wheat.  (U.  S.)  464;  Board  of  Trustees  for 
Vincennes  University  v.  State,  14  How.  268,  14  L.  Sd.  416;  Downing  v.  Board, 
129  Ind.  443,  28  N.  B.  128,  614,  12  L.  R.  A.  664;  Lane  v.  Minnesota  State 
Agricultural  Soc,  62  Minn.  175,  64  N.  W.  382,  29  L.  B.  A.  708.  See  1  Thomp. 
Corp.  §§  25,  26. 

"  Tinsman  v.  Railroad  Co.,  26  N.  J.  Law,  148,  69  Am.  Dec.  565;  Bundle 
V.  Delaware  &  R.  Canal,  1  Wall.  Jr.  275,  Fed.  Gas.  No.  12,139;  Bonaparte 
V.  Railroad  Co.,  Baldw.  205,  Fed.  Gas.  No.  1,617;  Ten  Eyck  v.  Canal  Oo., 
18  N.  J.  Law,  200,  37  Am.  Dec.  233;  Board  of  Directors  v.  Houston,  71 
111.  318.  See  1  Thomp.  Ck)rp.  t  27.  Contra,  where  a  turnpike  corporation 
consists  solely  of  officers  of  the  state,  and  is  organized  solely  for  the  pub- 
lic benefit    Sayre  v.  Turnpike  Road,  10  Lei^^  (Va.)  454. 
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tions.    The  trustees  or  commissioners  of  public  schools  and  univer- 
sities are  public  corporations  or  quasi  corporations.** 

A  corporation  may  be  a  public  or  quasi  public  body  in  respect  to 
some  of  its  functions  and  powers,  and  a  private  corporation  in  re- 
spect to  others.  Thus,  it  has  been  held  that  a  municipal  corpora- 
tion, to  which  the  legislature  has  given  the  power  to  erect  water- 
works, for  the  private  advantage  and  emolument  of  the  municipal- 
ity, is  to  be  regarded  quoad  hoc  a  private  corporation,  and  respon- 
sible, as  such,  for  injuries  inflicted  in  the  management  of  the  work.*^ 

Stock  and  Nonstock  Corporations. 

Private  corporations  are  also  divided  into  stock  and  nonstock 
corporations.  In  the  former  the  membership,  after  incorporation, 
with  its  attendant  rights,  privileges,  and  liabilities,  is  determined 
by  the  ownership  of  stock.  Any  stockholder  may  transfer  his  stock, 
and  the  transferee  will  become  a  member,  without  regard  to  the  con- 
sent of  the  other  stockholders.  This  is  the  most  common  kind  of 
private  business  corporation.  In  nonstock  corporations  there  are 
no  shares  of  stock  to  be  transferred.     Membership  depends  upon 

•s  Trustees  of  Schools  ▼.  Tatman,  13  111.  27;  Bradley  v.  Case,  3  Scam. 
(111.)  585;  Mobile  School  Ck)m'rs  v.  Putnam,  44  Ala.  506;  Head  v.  University 
of  Missouri,  47  Mo.  220;  Trustees  of  University  y.  Winston,  5  Stew.  & 
P.  (Ala.)  17;    1  Thomp.  Corp.  §  26. 

•«  Bailey  V.  Mayor,  etc.,  3  Hill  (N.  Y.)  531,  38  Am.  Dec.  669.  In  this  case  it 
was  said  that,  if  powers  are  granted  to  a  municipal  corporation  for  public 
purposes  exclusively,  they  belong  to  the  cori>orate  body  in  its  public,  politi- 
cal, or  municipal  character;  "but  If  the  grant  is  for  purposes  of  private 
advantage  and  emolument,  though  the  public  may  derive  a  common  benefit 
therefrom,  the  corporation,  quoad  hoc,  is  to  be  regarded  as  a  private  com- 
pany." See,  also,  De  Yoss  v.  City  of  Richmond,  18  Orat  (Va.)  338,  98  Am. 
Dec  646;  McOauley  v.  Mayor,  etc.,  67  N.  Y.  602;  Oliver  v.  City  of  Worcester, 
102  Mass.  489,  499,  8  Am.  Rep.  485;  City  of  Memphis  v.  Kimbrough,  12  Heisk. 
(Tenn.)  133;  People  v.  Hurlbut,  24  Mich.  44,  9  Am.  Rep.  103;  Oounty  of 
Richland  v.  County  of  Lawrence,  12  111.  8.  Compare  Mead  v.  City  of  New 
Haven,  40  Conn.  72,  16  Am.  Rep.  14;  Eastman  v.  Meredith,  36  N.  H.  284, 
72  Am.  Dec  302.  In  De  Yoss  y.  City  of  Richmond,  supra,  it  was  held 
that  a  municipal  corporation,  in  exercising  the  power  to  borrow  money 
and  to  issue  bonds  therefor,  is  not  acting  iu  its  public  capacity,  but  merely 
as  a  private  corporation,  and  that  it  is  therefore  responsible  as  such 
for  the  act  or  default  of  its  agent  And  in  Oliver  v.  City  of  Worcester, 
supra,  a  municipal  corporation  was  held  liable  for  injuries  to  a  person 
from  falling  into  an  excavation  on  the  grounds  of  a  building  which  was 
only  partly  used  for  public  purposes,  the  other  part  being  rented  to  private 
individuals.  Contra,  ^here  the  building  is  uded  wholly  for  public  purposes. 
Eastman  v.  Meredith,  supra.  And  see  Hill  y.  City  of  Boston,  122  Mass. 
351,  28  Am.  Rep.  332;  Stilling  v.  Town  of  Thorp,  54  Wis.  532,  11  N.  W. 
906»  41  Am.  Rep.  60;  City  of  Chicago  v.  Turner,  80  111.  423;  Symonds  v. 
Board,  71  111.  357;  Moulton  v.  Inhabitants,  71  Me.  269,  36  Am.  Rep.  308. 
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the  consent  of  the  associates.     Incorporated   mutual  benefit  asso- 
ciations are  examples  of  this  kind  of  private  corporatioa 

Quasi  Corporations. 

A  quasi  corporation  is  a  body  which  has  some,  but  not  all,  of  the 
powers  of  a  corporation.  Towns,  counties,  and  school  districts,  etc., 
are  not  strictly  public  corporations,  but  they  have  some  of  the  pow- 
ers of  a  corporation,  as  the  faculty  of  succession,  the  power  to  sue 
and  be  sued  as  a  body,  etc.  For  this  reason  they  are  called  quasi 
corporations.**  Other  quasi  corporations  are  overseers  of  the  poor, 
county  commissioners,  and  other  public  boards  or  officers.** 

••Ang.  &  A.  Oorp.  §§  23,  24;  Riddle  ▼.  Proprietors,  7  Mass.  187,  5  Am. 
Dec.  35;  Town  of  North  Hempstead  r.  Town  of  Hempstead,  2  Wend.  (N. 
Y.)  109;  Inhabitants  of  Fourth  School  Dist  v.  Wood,  13  Mass.  109;  Board 
of  Ck)m*rs  of  Hamilton  Go.  v.  Mighels,  7  Ohio  St  109;  Andrews  v.  Bastes, 
11  Me.  267,  26  Am.  Dec.  521;  McLoud  v.  Selby,  10  Coim,  390,  27  Am.  Dec. 
689;  Gaskill  y.  Dudley,  0  Mete.  (Mass.)  546^  89  Am.  Dec.  750;  Boone,  Corp. 
§  10;    note  hi  13  Am.  Dec.  523. 

••Polk  y.  Plnmmer,  2  Humph.  (Tenn.)  500,  37  Am.  Dec.  566;  Oyerseers 
of  the  Poor  y.  Sears,  22  Pick.  (Mass)  122;  Governor  y.  Allen,  8  Humph. 
(Tenn.)  176;  Levy  Court  v.  Coroner,  2  Wall.  (U.  8.)  501,  17  L.  Ed.  851;  Todd 
y.  Birdsall,  1  Cow.  (N.  Y.)  260,  13  Am.  Dec.  522;  Yankirk  y.  OUrk*  10 
Serg.  it  B.  (Pa.)  286. 


§§  18-18)     CREATION   AND  CITIZBN8HIP  OF  CORPORATIONa  29 

OTTAPTER  n. 

CREATION  AND  CITIZENSHIP  OF  COBPORATION& 

12.  Creation — In  GeneraL 

*  1^18.  Power  to  Create. 

14.  State  Legislatures. 

15.  Congress. 

16.  Terrltoria]  Legislaturea 

17.  Prescription. 

18.  Delegation  of  Power. 
19-20.    General  and  Special  Laws. 

21.  Intention  to  Create. 

22.  Ratification  of  Claim  to  Corporate  Ezlstenca 

2^24.  Agreement  between  Corporation  and  State — ^Acceptance  of  Obarter. 

25.  Place  of  Organization. 

26.  Oompllance  with  Conditions  Precedent 

27.  Agreement  between  Corporators  and  Corporation. 
28-29.  Who  may  Become  Corporators. 

30.  Purpose  of  Incorporation. 

82-85.  Corporate  Name. 

86-88.  Residence  and  Citizenship  of  Corporations. 

89.  Extension  of  Charter — Creation  of  New  Corporation. 

40).  Proof  of  Corporate  Existence. 

OBEATION— IN  GENERAXi. 

12.  To   tbe   ereatiojA   or   formation   of  a   oorporationy  the  foUowlnc 
tilings  are  essential  t 

(a)  A  grant  of  anthority,  or  charter,  f  ron&  the  state. 

(b)  Aeoeptanoe  of  the  grant,  or  an  agreement  between  the  state  and 

the  corporators. 

(c)  An  agroeaicnt  between  the  corporators  and  the  corporation. 


POWER  TO  OBEATE  OOBFORATIONS. 

13.  It  is  essential  to  the  existence  of  a  corporation  that  it  shall  have 

been  created  or  authorised  by  the  state.  Merc  agreement  be- 
tween the  members,  as  in  the  case  of  a  partnership,  is  not 
enough.  In  this  country  rach  bodies  can  be  created  only  by  or 
nndcr  IcgislatiTC  enactment. 

14.  STATE  ItEOISIkATUBES— The  state  le«rislatnres  haTC  absolute  and 

unlimited  power  to  create  corporations,  except  in  so  far  as 
they  may  be  controlled  by  restrictions  in  the  state  or  federal 
constitution* 

15.  CONGRESS— Congress,   acting   as   the   legislature   of   the  United 

States,  has  the  power  to  create  a  corporation,  if  its  existence  is 
an  appropriate  means  of  carrying  into  effect  any  of  the  powers 
conferred  upon  the  United  States  gOTcmment  by  the  federal 
constitution.  As  the  local  legislature  of  the  District  of  Co- 
lumbia, it  has  the  same   power  in  the  District  as  the  state 
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legislatnrei  liave  in  tlie  BtateSy  inbjeet  only  to  tbe  reitrietioni 
of  tlie  federal  oonstitiitioii. 

10.  TERBITORIAIi  IiEGISIkATUBJBS— Terrlterial  lesifllatiires,  Teit- 
ed  with  eeneral  legialative  powers,  have  the  power  to  oreate 
corporations,  which  will  not  be  aSeeted  by  the  admission  of  the 
territory  into  the  Union,  and  the  adoption  of  a  state  con- 
st! tntion* 

17.  PRESCRIPTION— Iions-eontinned   nse  of   corporate   powers,   and 

acquiescence  on  the  part  of  the  public,  may  raise  a  presumption 
of  legislatiTe  authority  in  the  case  of  public,  and,  it  seems, 
even  in  the  case  of  private,  corporations*  These  are  corpora- 
tions by  prescription. 

18.  DEIiEOATION  OF  POWER— The  legislature  cannot  delegate  its 

power  to  create  corporations,  but,  in  providing  for  the  forma- 
tion of  a  corporation,  it  may  allow  ministerial  acts  to  be  per- 
formed by  courts  or  oficers. 

Individuals,  under  their  right  to  make  contracts  and  acquire  prop- 
erty, have  an  absolute  right  to  form  partnerships,  including  joint- 
stock  companies,  for  the  purpose  of  carrying  on  any  lawful  business. 
For  this  purpose  no  authority  from  the  state  is  necessary.  But  they 
have  no  such  right  to  form  a  corporation,  and  conduct  their  business 
in  that  privileged  mode,  by  a  mere  agreement  between  themselves, 
A  corporation  can  be  created  only  by  the  state, — ^with  us,  by  or  under 
legislative  authority.*  Special  authority  seems  not  to  have  been 
necessary  at  one  time  under  the  Roman  law,  but  later  it  was  required 
even  under  that  law ;  *  and  authority  from  the  sovereign  or  state  has 
always  been  necessary  at  common  law.  Lord  G^ke,  in  enumerating 
the  things  essential  to  a  corporation,  states  the  first  to  be  "Lawful 
authority  of  incorporation,"  and  he  says  that  this  may  be  "by  four 
means, — sc,  by  the  common  law,  by  the  king  himself,  by  authority  of 
parliament,  by  the  king's  charter,  and  by  prescription."  •  In  England, 
the  king,  bishops,  parsons,  etc.,  were  corporations  by  the  common 
law.  In  this  country  there  are  no  common-law  corporations.  All 
corporations,  both  public  and  private,  are  the  creatures  of  the  legis- 
lature. There  are  a  few  corporations  in  this  country  which  were 
chartered  by  the  English  crown  or  by  parliament  before  the  Revolu- 
tion, under  the  colony  administration,  and  whose  charters  are  still 
recognized.* 

1  Stowe  V.  Flagg,  72  111.  397;  Medical  Inst  v.  Patterson,  1  Denlo  (N.  Y.) 
61;  Myers  v.  Manhattan  Bank,  20  Oblo,  283;  McKim  y.  Odom,  3  Bland,  Ch. 
(Md.)  407.  416:  Ang.  &  A.  C:k>rp.  8  66  et  seq. 

«  Tayl.  Corp.  8  4:1  Wat  Oorp.  8  22. 

•  Sutton's  Hospital  Case,  10  Coke,  29b,  2  dimming,  Cas.  Priv.  Corp.  14. 

4  Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheat  (U.  S.)  518,  4 
L.  Ed.  629,  1  Camming,  Cas.  Priv.  Corp.  490,  W.  D.  Smith,  Oas.  Corp.  148, 
Shep.  Cas.  Corp.  248. 
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Corporations  by  Prescription. 

In  England,  both  the  public  and  private  corporations  may  exist 
by  prescription;  that  is,  they  may  have  existed  for  so  long  a  time 
that  the  king's  consent  will  be  presumed.  Blackstone,  after  mention- 
ing the  king,  bishops,  and  other  common-law  corporations  sole,  says : 
"Another  method  of  implication,  whereby  the  king's  consent  is  pre- 
sumed, is  as  to  all  corporations  by  prescription,  such  as  the  city 
of  London,  and  many  others,  which  have  existed  as  corporations, 
time  whereof  the  memory  of  man  runneth  not  to  the  contrary,  and 
therefore  are  looked  upon  in  law  to  be  well  created;  for  though  the 
members  thereof  can  show  no  legal  charter  of  incorporation,  yet  in 
cases  of  such  high  antiquity  the  law  presumes  there  once  was  one, 
and  that,  by  the  variety  of  accidents  which  a  leng^  of  time  may  pro- 
duce, the  charter  is  lost  or  destroyed."  *  The  same  doctrine  has  fre- 
quently been  applied  in  this  country  in  the  case  of  public  corporations.* 
There  seems  to  be  no  good  reason  for  recognizing  any  distinction  in 
this  respect  between  public  and  private  corporations  for  both  are 
the  creatures  of  the  legislature;  and  the  doctrine  has  been  applied  to 
private  corporations  also.''  To  g^ve  rise  to  this  presumption,  the 
acts  done  must  bear  the  impress  of  corporate  acts ;  that  is,  they  must 
be  such  as  corporations  are  competent,  and  individuals  incompetent, 
to  perform.* 

Power  of  the  State  Legislatures, 

The  power  of  the  state  legislatures  to  create  corporations,  and 
confer  powers  and  privileges  upon  them,  within  the  state,  is  absolute, 
except  in  so  far  as  it  may  be  restricted  by  the  state  or  federal  con- 
stitution.* In  the  absence  of  constitutional  limitations,  there  is  noth- 
ing to  prevent  the  legislature  from  creating  a  corporation,  and  con- 
ferring exclusive  privileges  upon  it,  in  consideration  of  public  services, 
though  it  may  thus  create  a  monopoly.** 

•  1  Bl.  Oomm.  473. 

•  "Municipal  corporations,''  said  the  Illinois  court  "are  created  for  the 
public  good, — are  demanded  by  the  wants  of  the  community;  and  the  law, 
after  long-continued  use  of  corporate  powers,  and  the  public  acquiescence, 
will  indulge  In  presumptions  In  favor  of  their  legal  existence."  Jameson  v. 
People,  16  111.  257,  63  Am.  Dec.  304.  And  see  People  v.  Maynard,  15  Mich. 
463,  470;  Bow  ▼.  AUenstown,  34  N.  H.  851,  69  Am.  £>ec.  489;  Dillingham  v. 
Snow,  5  Mass.  547. 

1  2  Kent,  Ck>mm.  276,  277;  Greene  t.  Dennis,  6  Conn.  293,  16  Am.  Dec. 
5& 

•  Greene  v.  Dennis,  supra. 

•  People  y.  Marshall,  6  111.  672;  Bell  v.  Bank  of  Nasbvllle,  Peck  (Tenn.) 
269.    See  Myers  v.  Manhattan  Bank,  20  Ohio,  283. 

'0  Thomp.  Corp.  H  647-650.  See  State  v.  Milwaukee  Gaslight  Ck>.,  29  Wis. 
454,  9  Am.  Rep.  598;   LouisvUle  Gas  Go.  v.  Citizens'  Gaslight  Co.,  115  U.  S. 
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In  all  of  the  state  constitutions  some  limitations  on  the  power  of 
the  legislature  to  create  corporations,  and  grant  privileges  to  them, 
will  be  found.  In  some  states,  for  instance,  it  is  declared  that  no  act 
of  incorporation  shall  be  passed  unless  with  the  assent  of  two-thirds 
of  each  house.**  And  in  most  states,  as  we  shall  presently  see  at 
some  length,  the  legislature  is  prohibited  from  creating  corporations, 
with  some  exceptions,  by  special  act,  but  must  provide  for  their 
formation,  if  at  all,  by  general  laws.**  In  most  states  there  is  a  con- 
stitutional provision  that  no  bill  passed  by  the  legislature  shall  contain 
more  than  one  subject,  and  that  this  subject  shall  be  clearly  expressed 
in^  its  title.  This  applies,  of  course,  to  acts  in  relation  to  corpora- 
tions.**   The  only  restrictions  upon  the  power  of  the  several  states, 

683,  6  Sup.  Ct  265,  29  L.  Ed.  510;  New  Orleans  Gaslight  Co.  ▼.  Louisiana 
Light  &  H.  P.  &  ManuTg  Co.,  115  U.  a  650,  6  Sup.  Ct  252,  29  L.  Ed.  516.  Con- 
tra, Norwich  Gaslight  Co.  v.  Norwich  City  Gas  Co.,  25  Conn.  20.  Thns,  the 
legislature  may,  in  the  absence  of  oonstltatlonal  restrictions,  grant  a  corpora- 
tion the  exclusive  privilege  of  maintaining  a  railroad  In  the  street  Case 
of  Philadelphia  &  T.  B.  Oo.,  6  Whart  (Pa.)  25,  86  Am.  Dec  202.  And  it  may 
grant  a  corporation  the  exclusive  privilege  of  manufacturing  and  selling  Il- 
luminating gas  In  a  city,  and  of  oonstmcthig  works  and  laying  pipes  for 
such  purpose.  State  v.  Milwaukee  Gaslight  Co.,  supra;  Louisville  Gas 
Co.  V.  Citizens*  Gaslight  Co.,  supra;  New  Orleans  Gaslight  Co.  v.  Louisiana 
Light  &  H.  P.  &  Manurg  Co.,  supra.  Contra,  Norwich  Gaslight  Co.  v.  Nor- 
wich City  Gas  Co.,  supra.  And  it  may  grant  the  exclusive  privilege 
of  supplying  a  city  with  water,  and  of  constructing  works  and  laying  pipes 
for  that  purpose.  New  Orleans  Waterworks  Co.  v.  Rivers,  115  IT.  S.  674,  6 
Sup.  Ot  273,  2  L.  Ed.  525.  In  most  states,  perliaps,  there  are  constitutional 
provisions  prohibiting  the  legislature  from  granting  exclusive  privileges  to 
any  man  or  set  of  men,  except  in  consideration  of  public  services.  Such  a 
provision  would  not  prevent  the  granting  of  exclusive  privileges,  like  those 
referred  to  above,  to  water  and  gas  companies,  for  the  services  in  such 
cases  are  public  The  legislature,  however,  could  not  grant  exclusive  privi- 
leges in  matters  not  of  such  character.  It  could  not  for  instance,  allow  a 
corporation  to  charge  a  greater  rate  of  interest  than  is  allowed  by  the  gen- 
eral law.    Gordon  v.  Association,  12  Bush  (Ey.)  110,  28  Am.  Rep.  713. 

^iSee,  as  to  this  provision,  1  Thomp.  Corp.  St  632-636.  Some  of  the 
courts  have  held  that  this  provision  is  aimed  at  special  acts  only,  and  that 
it  does  not  prohibit  the  passing  of  general  incorporation  laws  by  a  mere 
majority  vote.  Giflord  v.  Livingston,  2  Denio  (N.  Y.)  380;  Palmer  v.  Law- 
rence, 5  N.  Y.  389.  Others  have  held  that  it  covers  all  laws  for  the  creation 
of  corporations,  general  as  well  as  special.  Falconer  v.  Campbell,  2  McLean, 
195,  Fed.  Cas.  No.  4,620;  Green  v.  Graves,  1  Doug.  (Mich.)  361.  It  has  been  held 
that  this  provision  does  not  prevent  the  legislature  from  creating  more  than 
one  corporation  by  the  same  act  provided  the  act  is  passed  by  the  neces- 
sary two-thirds  majority;  and  that,  therefore,  it  does  not  prevent  the  legis- 
lature from  passing  general  laws  for  the  formation  of  corporations.  Falconer 
V.  Campbell,  supra;   Thomas  v.  Dakln,  22  Wend.  (N.  Y.)  9. 

"  Post  p.  37. 

IS  As  to  this  provision,  see  1  Thomp.  Corp.  S§  607-627.  See,  also.  State 
V.  Illinois  Cent.  R.  Co.  (C.  C.)  33  Fed.  730,  765;  People  v.  Mahaney,  13  Mich. 
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in  the  creation  of  corporations,  that  are  to  be  found  in  the  federal 
constitution,  t  elate  to  the  purposes  for  which  corporations  may  be 

481;  Afitor  v.  New  Tork  Arcade  By.  Co.,  113  N.  Y.  93,  20  N.  B.  694,  2  L.  B. 
A.  789.  The  provision  must  receive  "a  fair  and  reasonable  constmctloo, — 
one  which  will  repress  the  evil  designed  to  be  guarded  against,  but  which 
at  the  same  time  will  not  render  it  oppressive  or  Impracticable."  Belleville 
ft  I.  B.  Go.  V.  Gregory,  15  111.  20,  58  Am.  Dec.  589.  This  provision  does 
not  prohibit  an  act  of  incorporation  from  granting  various  powers;  nor 
does  it  require  all  the  powers  granted  to  be  enumerated  in  the  title.  1 
Tbomp.  Corp.  §  613.  See  Lockhart  v.  City  of  Troy,  48  Ala.  579;  Montgomery 
Mut.  Bldg.  &  Loan  Ass*n  v.  Bobinson,  69  Ala.  413.  While  the  subject  must 
be  expressed  in  the  title,  **the  adjuncts  to  that  subject,  or  the  modus  operandi, 
need  not  be,"  City  of  Ottawa  v.  People,  48  111.  233.  The  constitution  "does 
not  require  that  the  subject  of  the  bill  must  be  specifically  and  exactly  ex- 
pressed in  the  title;  hence  we  conclude  that  any  expression  in  the  title 
which  calls  attention  to  the  subject  of  a  bill,  although  In  general  terms,  is 
all  that  is  required."  Johnson  v.  People,  83  111.  431.  And  see  Jones  v. 
Aspen  Hardware  Co.,  21  Colo.  263,  40  Pac.  457,  29  L.  B.  A.  143,  52  Am.  St. 
Bep.  220.  In  Mississippi  &  B.  B.  Boom  Co.  v.  Prince,  34  Minn.  79,  24  N.  W. 
361,  an  act  entitled  "An  act  relating  to  the  Mississippi  Boom  Corporation," 
which,  in  addition  to  provisions  relating  to  the  powers  and  duties  of  that 
corporation,  embraced  a  separate  section  imposing  additional  duties  upon 
another  corporation,  was  held  void  as  to  such  section  because  liie  subject- 
matter  thereof  was  not  embraced  in  the  title.  And  in  Eaton  v.  Walker,  76 
Mich.  579,  43  N.  W.  638,  6  L.  B.  A.  102,  an  act  amending  an  act  for  the 
incorporation  of  manufacturing  companies,  so  as  to  Include  corporations  for 
mercantile  business,  the  title  of  the  amended  act  being  "An  act  for  the 
incorporation  of  manufacturing  companies,"  and  being  unchanged,  was  held 
void.  This  clause  of  the  constitution  is  "construed  liberally  in  favor  of 
the  validity  of  enactments;  and  the  fact  that  many  things  of  a  diverse 
nature  are  authorized  or  required  to  be  done  is  unimportant,  provided  that 
doing  of  them  may  fairly  be  regarded  as  in  furtherance  of  the  general  subject 
of  the  enactment"    Blake  v.  People,  109  111.  504. 

The  following  acts  have  been  sustained  as  embracing  only  one  subject, 
which  was  embraced  in  its  title:  "An  act  to  incorporate  the  Firemen's  Be- 
neyolent  Association,  and  for  other  purposes,"  which  contain  a  provision 
requiring  the  agents  of  all  foreign  Insurance  companies  doing  business  in 
Chicago  to  pay  to  the  association  a  certain  per  cent  of  all  premiums  re- 
ceived by  them.  Firemen's  Benevolent  Ass'n  v.  Lounsbury,  21  111.  511,  74 
Am.  Dec.  115.  "An  act  to  amend  an  act  entitled  *An  act  to  incorporate 
the  Northwestern  University,'"  which  contained  a  prohibition  against  the 
sale  of  intoxicating  liquors  within  a  certain  distance  of  the  university. 
O'Leary  v.  County  of  Cook,  28  111.  534.  An  act  providing  for  the  Incorpora- 
tion of  mutual  fire  insurance  companies,  and  repealing  certain  existing  acts, 
which,  in  the  absence  of  such  express  repeal,  would  be  repealed  by  impli- 
cation. Tolford  V.  Church,  66  Mich.  431,  33  N.  W.  913.  "An  act  to  au- 
thorize the  organization  of  annuity,  safe-deposit  and  trust  companies," 
granting  to  such  corporations  power  to  act  as  guardian,  etc.  The  latter 
section  of  the  act  said  the  court  "is  but  an  enumeration  of  the  powers 
granted  to  such  corporations,  and  it  was  never  before  heard  that  in  a 
general  law  for  the  organization  of  a  particular  class  of  corporations,  the 
powem  granted  to  them  should  be  detailed  in  the  title  of  the  act"    Minnesota 

Clabk  Corp.  (2d  Ed.) — 8 
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formed.  No  state  can  create  a  corporation  for  a  purpose  that  is  ex- 
pressly or  impliedly  prohibited  by  that  instrument^* 

Power  of  Congress  and  of  Territorial  Legislatures. 

The  congress  of  the  United  States  derives  all  its  powers  from  the 
federal  constitution,  but  it  is  not  limited  to  the  powers  expressly  con- 
ferred upon  it  by  that  instrument.  There  is  a  general  clause  giving 
it  the  power  to  pass  all  necessary  and  proper  laws  for  carrying  its 
powers  into  execution  *  Indeed,  it  has  such  power  independently  of 
this  clause,  for  a  grant  of  power  necessarily  implies  the  grant  of  all 
usual  and  proper  means  for  its  execution.  It  is  under  this  general 
clause,  or  the  implied  grant  of  power,  that  congress  has  the  power 
to  establish  corporations.  The  power  is  nowhere  expressly  conferred. 
Congress,  then,  has  the  power,  acting  as  the  legislative  body  of  the 
federal  government,  to  create  a  corporation,  when  its  existence  is 
necessary  or  proper  to  enable  the  federal  government  to  execute  the 
powers  expressly  or  impliedly  conferred  upon  it  by  the  constitution. 
It  can  create  a  corporation  as  a  means,  but  not  as  an  end.^'    If  the 

Loan  &  Trust  Ck>.  v.  Beebe,  40  Minn.  7.  41  N.  W.  232,  2  L.  B.  A.  41&  In 
Wardle  v.  Townsend,  75  Bilcb.  886,  42  N.  W.  960,  4  L.  B.  A.  611,  it  was 
held  that  the  title,  "An  act  to  provide  for  the  incorporation  of  mutual 
fire  insurance  companies,  and  defining  their  powers  and  duties,*'  was  suf- 
ficient to  embrace  provisions  for  winding  up  such  companies  when  in- 
solvent, for  their  examination  by  the  insurance  commissioner,  the  appoint- 
ment of  a  receiver,  and  the  assessment  of  policy  holders  to  pay  liabilities. 

The  following  acts  have  been  held  void  as  embracing  more  than  one 
subject:  An  act  incorporating,  or  reviving  the  charters  of,  several  distinct 
corporations.  Ex  parte  Conner,  61  Ga.  571.  Oontra,  People  v.  Ottawa  Hy- 
draulic Co.,  115  111.  281,  3  N.  E.  413.  '*An  act  to  provide  for  the  incorporation 
of  merchants*  mutual  insurance  companies  and  to  regulate  the  business 
of  insurance  by  merchants*  and  manufacturers'  mutual  insurance  companies." 
Skinner  v.  Wilhelm,  63  Mich.  668,  30  N.  W.  311.  "An  act  to  incorporate  the 
B.  G.  Park  Association'*  is  unconstitutional,  as  not  expressing  the  subject  in 
the  title;  the  term  "park**  not  being  applicable  to  private  Inclosures,  nor  to 
a  game  and  fish  preserve.  Com.  v.  Hazen,  207  Pa.  52,  56  AtL  263.  By  the 
weight  of  authority,  an  act  incorporating  a  railroad  company  may  also  pro- 
vide for  municipal  aid.  1  Thomp.  Corp.  §  614;  Phillips  v.  Bridge  Co.,  2 
Mete.  (Ky.)  219 ;  Phillips  v.  Town  of  Albany,  28  Wis.  340 ;  Mahomet  v.  Quack- 
enbush,  117  U.  S.  608,  6  Sup.  Ct  868,  29  L.  Ed.  982.  Contra,  People  v.  Hamill, 
134  111.  666,  17  N.  E.  799,  29  N.  E.  280  (but  see  Board  of  Super's  v.  People,  26 
111.  182);  Peck  v.  City  of  San  Antonio,  51  Tex.  490. 

1*  1  Mor.  Prlv.  Corp.  (  14. 

♦  Const.  U.  S.  art  1,  {  8. 

IB  McCulIoch  V.  State  of  Maryland,  4  Wheat  (U.  S.)  316,  4  L.  Ed.  579.  See, 
as  to  national  corporations,  1  Thomp.  Oorp.  §§  665-683.  Under  this  implied  grant 
of  power,  congress  has  created  a  United  States  banking  corporation.  McCulloch 
V.  State  of  Maryland,  supra;  Osborn  v.  Bank  of  U.  S.,  9  Wheat  (U.  S.)  788,  6 
L.  Ed.  204.  And  see  State  v.  Curtis,  35  Conn.  374,  96  Am.  Dec.  263.  So,  under 
the  power  to  regulate  commerce,  it  has  created  corporations  with  power  to 
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creation  of  a  corporation  is  an  appropriate  means  to  carry  into  effect 
any  of  the  powers  conferred  upon  the  federal  government  by  the  con- 
stitution, the  degree  of  its  necessity  is  a  question  within  the  discretion 
of  congress,  and  not  a  question  of  judicial  cognizance.^* 

Congress  also  has  the  power  to  create  corporations  in  the  District 
of  Columbia,  and  it  has  the  same  power  in  this  respect  as  the  state 
legislature  has  in  a  state,  subject  only  to  the  restrictions  of  the  fed- 
eral constitution.^^  In  the  exercise  of  this  power,  however,  it  acts, 
not  as  the  legislature  of  the  United  States,  but  as  the  local  legislature 
of  the  District." 

It  has  been  held  that  territorial  legislatures  have  the  power  to  cre- 
ate corporations  under  the  general  legislative  powers '  conferred  upon 
them  by  congress  in  the  organic  act;  and  a  corporation  created  by 
a  territorial  legislature  is  not  affected  by  the  admission  of  the  terri- 
tory into  the  Union,  and  the  adoption  of  a  state  constitution,  but 
after  the  change  is  considered  a  corporation  of  the  state.^*  Terri- 
torial legislatures  are  now  expressly  authorized  to  provide  for  the 
formation  of  corporations  by  general  laws,  but  prohibited  from  grant- 
ing private  charters  or  special  privileges.*® 

A  corporation  created  by  the  government  of  the  United  States  is 
a  creature  of  federal  sovereignty  alone,  and  is  controllable  by,  and 
amenable  to,  the  federal  government  only.** 

Delegation  of  Power  by  the  Legislature. 

It  was  formerly  asserted  in  England  that  the  act  of  incorporation 
must  be  the  immediate  act  of  the  king  himself,  and  that  he  could  not 

construct  railways  and  highways  across  the  rarlous  states  and  territories. 
Union  Pac  R.  Go.  v.  Lincoln  Co.,  1  Dill.  314,  Fed.  Gas.  No.  14,878;  Thomson  y. 
Pacific  R.  R.,  9  Wall.  579,  19  L.  Ed.  792;  Galifornia  v.  Gentral  Pac.  R.  Ob., 
127  U.  S.  1,  8  Sup.  Gt  1073,  32  U  Ed.  150;  Indiana  y.  United  States,  148  U.  S. 
148,  13  Sup.  Gt.  564,  87  L.  Ed.  401*  Under  the  same  power,  congress  may  in- 
corporate a  company  to  constmct  and  maintain  a  bridge  oyer  nayigable  wat- 
ers between  states.  Lnxton  y.  North  Riyer  Bridge  Go.,  153  U.  S.  525,  14  Sup. 
Ct  891,  38  L.  Bd.  808. 

leMcGnlloch  y.  State  of  Maryland,  supra. 

IT  1  Thomp.  Gorp.  (  682;  Hadley  y.  Freedman's  Sayings  &  Trust  Go.,  2 
Tenn.  Gh.  122. 

i»Id. 

!•  Vincennes  Uniyersity  ▼.  State  of  Indiana,  14  How.  (U.  &)  268,  273,  14 
L.  £d.  416;  Kansas  Pac.  Ry.  Oo.  y.  Atchison,  T.  &  S.  F.  R.  Go.,  112  U.  S.  414, 
6  Svp.  Gt  208»  28  L.  Ed.  794;  1  Thomp.  Gorp.  §  681. 

30  Rey.  St  U.  S.  t  1889.  A  territorial  act  authorizing  the  organization  of 
corporations  for  certain  purposes  cannot  be  held  inyalld  or  In  excess  of  the 
powers  conferred  in  territories  by  congress,  when  ratified  and  confirmed  by 
act  of  congress.  Colorado  Springs  Go.  y.  American  Pub.  Go.*  97  Fed.  848,  38 
a  C.  A.  433. 

SI  State  y.  Gurtis,  86  Gonn.  374,  95  Am.  Dec.  263. 
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grant  a  license  to  another  to  create  a  corporation.**  But  die  law 
has  since  been  settled  to  the  contrary,  and  it  is  now  held  that  the 
king  may  not  only  grant  a  license  to  a  subject  to  create  a  particular 
corporation,  but  may  give  a  general  power  by  charter  to  erect  cor- 
porations indefinitely  on  the  principle,  "Qui  facit  per  alium  facit  per 
se;"  The  person  to  whom  the  power  is  delegated  being  regarded 
merely  as  an  instrument  in  the  hands  of  the  government.**  In  this 
country  our  federal  and  state  constitutions  vest  the  lawmaking  power 
exclusively  in  the  federal  and  state  legislatures,  and  the  English  rule 
does  not  obtain.  With  us,  corporations  are  created  by  the  legis- 
latures, and  not  otherwise.  To  establish  a  corporate  body  is  to  enact 
a  law,  and  no  power  but  the  legislature  can  do  this.  The  maxim, 
"Delegata  potestas  non  potest  delegari,"  applies.** 

This  principle  does  not  prevent  the  legislature  from  delegating  the 
performance  of  purely  ministerial  acts  in  the  formation  of  corpora- 
tions. Thus,  it  may  enact  a  general  law  authorizing  persons  to 
form  themselves  into  a  corporation  by  complying  with  certain  for- 
malities, as  by  filing  in  a  certain  court  of  record,  or  with  the  secre- 
tary of  state  or  some  other  officer,  a  petition  setting  forth  the  objects 
of  the  proposed  corporation,  and  other  facts,  and  providing  for  the 
making  of  an  order  by  the  court  directing  the  petition  to  be  entered 
of  record,  or  the  issuance  of  a  certificate  by  the  secretary  or  other 
officer,  showing  that  the  statute  has  been  complied  with,  and  declar- 
ing that  the  persons  thus  seeking  to  incorporate  shall  thereupon  be- 
come a  corporation,  etc.  A  corporation  thus  formed  is  really  cre- 
ated by  tlie  legislature,  and  not  in  any  sense  by  the  court  or  officer 
upon  whom  the  ministerial  duties  are  imposed.  No  discretionary 
power  is  conferred  upon  them.  They  are  merely  required  to  per- 
form ministerial  acts,  and  a  writ  of  mandamus  would  lie  to  compel 
them  to  do  so.*" 

S2  Case  of  Sutton's  Hospital  10  Coke,  27. 

««  Franklin  Bridge  Oo.  v.  Wood,  14  Ga.  80,  1  Cummlng,  Cas.  Prlv.  Corp. 
42,  Ang.  &  A.  Corp.  74,  1  Kyd,  Corp.  60,  1  Bl.  Comm.  474. 
.    24  1  Thomp.  Corp.  §S  643-64G;  State  v.  Simons.  32  Minn.  640,  21  N.  W.  760. 

2B  Franklin  Bridge  Co.  v.  Wood,  14  Ga.  80,  1  Cummlng,  Cas.  Prlv.  Corp.  42; 
In  re  New  York  El.  R.  Co.,  70  N.  T.  327;  Heck  v.  McEwen,  12  Lea  (Tenn.)  97; 
State  V.  Taylor,  66  Ohio  St  61.  44  N.  B.  613 ;  People  v.  Payn,  161  N.  Y.  229, 
66  N.  E.  849.  In  Granby  Mining  &  Smelting  Co.  v.  Richards,  96  Mo.  106,  8 
S.  W.  24G,  it  was  held  that,  where  the  powers  of  a  corporation,  and  the  pro- 
cedure by  which  it  can  be  brought  into  existence,  are  prescribed  by  the  legis- 
lature, the  fact  that  the  legislature,  in  the  same  act,  gives  such  corporation 
the  power  to  dispose  of  special  stock  which  is  to  form  no  part  of  the  general 
stock  of  the  corporations,  and  permits  the  holders  of  such  special  stock  to 
become  a  distinct  corporation,  is  not  such  a  delegation  of  legislative  power 
as  to  render  an  organization  formed  under  the  special  stock  clause  invalid. 
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OEKEBAL   ANB   8PECIAX.  ZJ1W8. 

10*  In  the  abflenee  of  eoiuititiitioiuJ  liaiitationfly  eovporatioai  may  be 
created  under  or  by  eitber  general  or  speolal  laire.  In  moit 
states,  bowerer,  tbe  legislatnre  is  probibited  by  tbe  oonstitn- 
tion  from  creating  corporations,  nritb  certain  ezceptions,  otber- 
wise  tban  nnder  general  laws* 

20.  By  tbe  weigbt  of  antbority,  sncb  a  provision  does  not  probibit  a 
special  act  wbieb  merely  grants  additional  pcwers  and  privi- 
leges to  an  existing  corporation,  bnt  it  does  probibit  a  special 
act  so  amending  tbe  cbarter  of  an  existing  corporation  as  to 
mabe  it  in  efPect  a  different  corporation. 

Corporations  are  created  either  by  a  special  act  of  the  legislature 
or  under  a  general  law.  A  special  act  creates  a  particular  corpora- 
tion. A  general  law  does  not  of  itself  directly  create  a  corporation, 
but  authorizes  incorporation  by  providing  that  any  persons  who  com- 
ply with  its  terms  shall  thereby  become  incorporated.  A  general  law 
authorizing  the  formation  of  corporations  defines  the  purposes  for 
which  they  may  be  formed,  and  prescribes  the  steps  that  must  be 
taken  to  form  them.  It  generally  requires  articles  of  association 
to  be  executed  by  the  corporators,  and  filed  in  some  public  ofBce  or 
court,  and  often  fixes  the  minimum  number  of  residents  of  the  state 
who  shall  execute  such  articles.  The  articles  are  usually  required 
to  set  forth  the  names  of  the  corporators  and  their  residences,  the 
name  by  which  the  proposed  corporation  shall  be  known,  and  its  prin- 
cipal place  of  business,  the  object  and  purpose  of  the  association, 
which,  of  course,  must  not  be  other  than  is  authorized  by  the  law  un- 
der which  it  is  formed,**  the  period  of  time  for  which  the  corporation 
is  to  exist,  the  number  of  directors,  and  the  names  of  those  who  are 
to  act  as  such  until  an  election  is  had  pursuant  to  the  articles.  If  the 
body  is  to  be  a  stock  corporation,  it  is  usually  required  that  the  arti- 
cles shall  state  the  amount  of  the  capital  stock,  the  number  of  shares, 
and  the  amount  that  is  to  be  paid  in  before  doing  business.  Of  course, 
the  requirements  will  vary  greatly  in  the  different  states,  and  in  differ- 
ent statutes  in  the  same  state.**    As  will  presently  be  shown,  the  re- 

«•  Post,  p.  60. 

IT  The  following  sections  taken  from  a  New  Hampshire  statute  (Gen.  Laws 
1878,  c.  152)  are  a  good  Illustration  of  a  general  law: 

"Section  1.  Any  five  or  more  persons  of  lawful  age  may,  by  written  articles 
of  agreement,  associate  together  for  agricultural,  educational,  or  charitable 
purposes,  or  for  carrying  on  any  lawful  business,  except  banking  and  the  oon- 
Btmctlon  and  maintenance  of  a  railroad;  and  when  snch  articles  have  been 
executed  and  recorded  In  the  office  of  the  clerk  of  the  town  in  which  the  prin- 
cipal business  is  to  be  carried  on,  and  In  that  of  the  secretary  of  state,  they 
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quirements  of  the  statute  must  be  complied  with  in  order  to  form  a 
legal  corporation.**  t 

Constitutional  Restriction. 

In  most  states  there  is  a  constitutional  provision  that  corporations, 
generally  with  some  exceptions,  shall  not  be  created  or  formed  by 
special  act,  but  must  be  formed  under  general  laws.**  Where  there 
is  such  a  provision  as  this,  the  legislature,  of  course,  has  no  power 
to  create  corporations,  other  than  of  the  kind  excepted,  by  a  special 
act.  The  object  of  this  provision  is  obvious.  It  is  chiefly  to  prevent 
the  granting  of  special  privileges  to  one  body  of  men,  without  giving 
all  others  the  right  to  obtain  them  on  the  same  conditions;  and  per- 
haps it  is  partly  to  prevent  bribery  and  corruption  of  legislators. 

Where  the  provision  of  the  constitution  is  that  corporations  "shall 
not  be  created"  or  "formed"  by  special  act,  it  prevents  the  formation 
of  a  corporation  by  the  acceptance  after  the  adoption  of  the  constitu- 
tion of  a  special  act  offering  a  charter  passed  before  its  adoption,  for 
"the  restraint  is  plainly  imposed  upon  the  creation — ^the  organization 
— of  the  corporation  itself."  *^  It  is  otherwise  where  the  provision  is 
that  the  legislature  shall  "pass  no  special  act  conferring  corporate 
powers,"  for  here  the  restraint  is  only  imposed  on  future  legislative 
action.** 

The  question  has  often  arisen  whether  a  constitutional  prohibition 
against  the  creation  or  formation  of  a  corporation  by  special  r^t  pro- 
hibits the  legislature  from  passing  a  special  act  conferring  additional 
privileges  or  powers  upon  a  corporation  previously  created,  or  amend- 
ing the  charter  of  an  existing  corporation.  It  is  sufficiently  clear  on 
principle,  and  has  frequently  been  decided,  that,  where  a  corporation 
has  already  been  created,  a  special  act  regulating  it,  or  conferring 
new  and  additional  grants,  privileges,  or  powers,  without  changing 

shall  be  a  corporation,  and  such  corporation,  its  officers  and  stockholders, 
shall  have  all  the  rights  and  powers,  and  be  subject  to  all  the  duties  and 
liabilities  of  similar  corporations,  their  officers  and  stockholders,  except  so 
far  as  the  same  are  limited  or  enlarged  by  this  chapter. 

*'Sec.  2.  The  object  for  which  the  corporation  Is  established,  the  place  In 
which  its  business  is  to  be  carried  on,  and  the  amount  of  capital  stock  to  be 
paid  in,  shaU  be  distinctly  set  forth  in  its  articles  of  agreement" 

28  Post,  p.  49. 

2*  For  an  index  to  the  constitutional  provisions  of  the  various  states  on 
this  subject,  see  10  Cyc.  172. 

80  state  V.  Dawson,  16  Ind.  40,  1  Gumming,  Cas.  Priv.  Corp.  65,  W.  D. 
Smith,  Cas.  Corp.  19,  Shep.  Cas.  Corp.  54;  Snyder  v.  Studebaker,  19  Ind.  462, 
81  Am.  Dec.  415.     Contra,  State  v.  Hancock,  2  Del.  252,  45  Atl.  85L 

ti  State  V.  Roosa,  11  Ohio  St  16;  State  v.  Dawson,  supra. 
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the  organization  of  the  corporate  body,  is  not  within  the  prohibition.** 
It  has  been  held,  for  instance,  that  the  constitution  does  not  prohibit 
a  special  act  conferring  upon  an  existing  railroad  corporation  au- 
thority to  change  the  line  of  its  road,**  or  to  purchase  the  railroad 
and  franchises  of  another  company ;  **  nor  a  special  act  extending 
the  duration  of  an  existing  corporation,**  or  changing,  or  authorizing 
it  to  change,  its  name;  **  nor  a  special  act  changing  the  character  of 
an  existing  corporation,  as  from  a  mutual  benefit  or  nonstock  cor- 
poration to  a  stock  corporation.*^  As  was  said  by  Judge  Sawyer: 
"The  word  'create'  has  a  dear,  well-settled,  and  well-understood  sig- 
nification. It  means  to  bring  into  being;  to  cause  to  exist;  to  pro- 
duce; to  make,  etc  To  my  apprehension,  it  appears  to  be  one  thing 
to  create,  or  bring  into  being,  a  corporation,  and  quite  another  to 
deal  with  it  as  an  existing  entity — a  person — after  it  is  created,  by 
regulating  its  intercourse,  relations,  and  acts  as  to  other  existing  per- 
sons, natural  and  artificial."  ** 

The  legislature,  however,  cannot  resort  to  any  subterfuge  to  avoid 
the  constitutional  prohibition.  If  by  a  special  act  it  undertakes  to 
so  amend  or  alter  the  charter  of  an  existing  corporation  as  in  effect 
to  create  a  new  corporate  body,  it  violates  the  constitution,  and  the 
act  is  void.  "A  prohibition  from  creating  corporations  by  special  act 
undoubtedly  does  not,  in  terms,  prohibit  the  legislature  from  passing 
a  special  law  altering  the  charter  of  an  existing  corporation;  but  it 
is  plain  that  a  constitutional  provision  cannot  be  avoided,  and  prac- 
tically annulled,  by  a  subterfuge.  A  special  law  altering  the  char- 
acter of  an  existing  corporation,  and  practically  changing  it,  must 
therefore  be  deemed  in  violation  of  a  constitutional  prohibition  against 
the  creation  of  corporations  by  special  act.  If  this  were  not  so, 
organizations  formed  under  the  general  laws  might  be  treated  merely 
as  the  rough  material  out  of  which  corporations  might  afterwards  be 

•s  Attorney  General  y.  North  America  Life  Ins.  Go.,  82  N.  T.  172. 

••  Southern  Pac.  B.  Co.  y.  Orton  (O.  C),  32  Fed.  457. 

•«  Wallace  y.  Loomis,  07  U.  8.  146,  24  L.  Ed.  895. 

*s  Cotton  Y.  Boom  Co.,  22  Minn.  372.  Obmpare  Logan  y.  Railroad  Co.,  87 
6a.  533,  13  a  E.  510. 

*•  Wallace  v.  Loomls,  97  U.  S.  146,  24  L.  Ed.  895;  Hazelett  v.  Butler  Unl- 
Yerslty,  84  Ind.  230;  Attorney  General  v.  Joy,  55  Mich.  94,  20  N.  W.  806.  And 
see  Pacific  Bank  y.  De  Ro,  87  Gal.  538;  Rosenthal  y.  Madison  &  I.  P.  Co.. 
10  Ind.  356. 

•7  gt.  Panl  Fire  &  Marine  Ins.  Go.  y.  Allis,  24  Minn.  75. 

S8  In  Southern  Pac  B.  Co.  y.  Orton,  snpra.  See,  also,  Wallace  y.  Loom  is. 
07  n.  S.  154,  24  L.  Ed.  896;  Attorney  General  y.  North  America  Life  Ins.  Co., 
82  N.  Y.  172;  In  re  New  York  El.  B.  Co.,  70  N.  Y.  827;  St  Joseph  &  I.  B.  Co. 
y.  Stsambangh,  106  Mo.  557.  17  8.  W.  581;  State  y.  Gape  Girardeau  &  S.  L. 
R.  Co..  48  Mo.  46& 
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fashioned  at  pleasure  under  special  acts  of  the  legislature,  and  the 
constitutional  provision  would  become  an  empty  form."  •• 

Some  of  the  cases  do  not  recognize  this  distinction,  but  hold  broad- 
ly that  the  constitution  prohibits  a  special  act  granting  an  existing 
corporation  any  new  franchises, — "that  there  is  no  distinction,  as  re- 
spects the  constitutional  inhibition,  between  a  grant  of  corporate 
powers  and  privileges  and  the  grant  of  corporate  charters  de  novo."  **^ 

A  special  act  waiving  a  failure  to  comply  with  conditions  precedent 
in  the  attempted  organization  of  a  particular  corporation  under  a 
general  law  is  not  unconstitutional  under  this  clause ;  **  but  it  is  other- 
wise if  the  legislature,  by  special  act,  attempts  to  ratify  a  claim  to 
corporate  existence  which  is  altogether  unauthorized.** 

In  some  states  the  language  of  the  constitution  is  different  from 
the  provision  we  have  been  discussing;  the  legislature  being  prohib- 
ited from  passing  any  special  act  "conferring  corporate  powers,"  or 
* 'granting  corporate  powers  or  privileges."  Some  of  the  courts  re- 
gard this  as  broader  than  the  prohibition  against  the  "creation"  of 
corporations,  and  have  held  that  the  legislature  is  thereby  prohibited 
"from  either  creating  corporations,  or  conferring  upon  the  same 
corporate  powers,"  by  special  act.**  This  would  seem  to  be  the 
reasonable  construction,  but  the  weight  of  opinion  seems  to  be  against 
it,  and  in  favor  of  holding  such  provisions  merely  equivalent  to  the 
prohibition  against  their  "creation."  ** 

An  act  is  not  "special,"  within  the  meaning  of  the  constitutions,  if 

s»  1  Mor.  Prlv.  Oorp.  S  12.  For  cases  In  which  special  acts  in  reference  to 
existing  corporations  have  been  held  void,  see  Ex  parte  Prltz,  9  Iowa,  30; 
Town  of  McGregor  v.  Baylies,  19  Iowa,  43;  City  and  County  of  San  Francisco 
T.  Spring  Valley  Waterworks,  48  Cal.  493,  overruling  California  State  Tel. 
Co.  V.  Alta  Tel.  Co.,  22  Cal.  398  (but  see  the  criticism  of  this  case  in  Southern 
Pac.  R.  Co.  v.  Orton  [C.  C]  32  Fed.  457,  467);  Green  v.  Knife  Falls  Boom 
Corp.,  35  Minn.  155,  27  N.  W.  924;  Astor  v.  Railway  Co.,  113  N.  Y.  93,  20  N. 
E.  594,  2  L.  R.  A.  789. 

40  See  Green  v.  Knife  Falls  Boom  Corp.,  supra;  City  and  County  of  San 
Francisco  v.  Spring  Valley  Waterworks,  supra;  Attorney  General  v.  Chicago 
&  N.  W.   R.  Co.,  35  Wis.  560. 

41  Central  Agr.  &  Mech.  Ass'n  v.  Insurance  Co.,  70  Ala.  120;  State  v.  Webb, 
110  Ala.  214,  20  South.  462;  McAuley  v.  Railway  Co.,  83  111.  348;  Syracuse  City 
Bank  v.  Davis,  16  Barb.  (N.  Y.)  188. 

4«  Oroville  &  V.  R.  Co.  v.  Supervisors  of  Plumas  County,  37  Cal.  354. 

4t  Atkinson  y.  Railroad  Co.,  15  Ohio  St  21.  And  see  German-American 
Inv.  Co.  V.  City  of  Youngstown  (C.  C.)  68  Fed.  452.  That  such  a  clause  pro- 
hibits a  special  act  conferring  upon  an  existing  corporation  the  power  to 
issue  bonds,  see  School  Dlst  v.  Insurance  Co.,  103  U.  S.  707,  26  L.  Ed.  601. 

44  Attorney  General  v.  Chicago  &  N.  W.  R.  Co.,  35  Wis.  425;  Brady  v.  Moul- 
ton,  61  Minn.  185,  63  N.  W.  489;  North  River  Boom  Co.  y.  Smith,  15  Wasiu 
138,  46  Pac  75a 
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it  operates  alike  and  uniformly  throughout  the  state  upon  like  facts. 
An  act,  to  be  general,  need  not  apply  to  every  person  or  every  cor- 
poration in  the  state.  It  is  sufficient  if  it  applies  to  every  person 
or  corporation  who  or  which  comes  within  the  relations  or  circum- 
stances provided  for,**  if  the  classification  "has  some  reasonable 
foundation  in  the  nature  of  things,  and  is  not  arbitrarily  made  to 
afford  means  of  evading  the  constitutional  inhibition/***  The  fact 
that  the  legislature  expressly  declares  a  special  act  to  be  general 
cannot  make  it  so.  If  it  were  held  otherwise,  it  would  be  an  easy 
matter  to  defeat  the  constitutional  inhibition.** 

4i  1  Thomp.  Corp.  U  592-602;  Hazelett  v.  Unlyersily,  84  Ind.  230;  Attorney 
General  v.  McArthnr,  88  Mich.  204;  Minnesota  Loan  &  Trust  Ck>.  t.  Beebe,  40 
Minn.  7,  41  N.  W.  282,  2  L.  R.  A.  418;  Delaware  Bay  &  O.  M.  R.  Co.  y.  Mark- 
ley,  40  N.  J.  Eq.  139,  16  Atl.  436;  Olty  of  Indianapolis  t.  Nayln,  151  Ind.  139, 
47  N.  B.  525,  51  N.  B.  80,  41  L.  R.  A.  837,  344.  In  Attorney  General  v.  Mc- 
Arthur,  supra,  It  was  held  that  the  constitutional  limitation  upon  the  creation 
of  corporations  except  by  general  laws  does  not  apply  to  Incorporation  acts 
to  enable  operations  to  be  carried  on  In  specific  localities  that  cannot  be  car- 
ried on  anjrwhere  else.  "The  great  purpose  of  the  provision,"  said  Graves, 
J.,  ''was  to  introduce  a  system  of  legislation  in  regard  to  the  institution  of 
corporations  which  would  exclude  the  corruption  and  party  favoritism  which 
had  too  often  accompanied  the  method  previously  in  vogue,  and  to  secure,  as 
far  as  practicable,  for  all  the  people  of  the  state,  an  equality  of  opportunity 
and  a  guard  against  sectional  discriminations.  It  was  detertblned  that  cor- 
porations of  the  class  In  question  should  owe  their  erection  to  general  laws, 
and  not  to  special  acts,  and,  within  this  principle,  that  no  law,  general  In 
form,  should  be  allowed  to  localize  the  specific  work  or  business  of  the  cor- 
poration within  narrower  bounds  than  it  would  naturally  be  bound  to  occupy 
if  not  thus  localized  by  enactment.  At  the  same  time,  it  was  not  designed 
to  hinder  the  confinement  of  the  specific  worlL  or  business  of  the  corporation, 
by  the  terms  of  the  law,  within  a  given  section,  in  any  case  when,  in  conse- 
quence of  natural  conditions,  such  work  or  business  could  not  be  carried  on 
elsewhere." 

*•  1  Thomp.  Corp.  f§  593,  598;  Atlantic  City  Waterworks  Co.  v.  Consumers* 
Water  Co.,  44  N.  J.  Eq.  427,  15  Atl.  581;  Weinman  v.  Railway  Co.,  118  Pa. 
8t  192,  12  Atl.  288;  Thomas  v.  Railway  Co.  (C.  C.)  40  Fed.  126,  7  L.  R.  A. 
145.  In  Frye  v.  Partridge,  82  111.  267,  an  act  for  establishing  a  single  ferry 
at  a  designated  point  on  a  particular  river  was  held  void  as  a  local  and  spe- 
cial act 

47  City  and  County  of  San  Francisco  v.  Spring  Valley  Wliterworks,  48  Cal. 
403;  Belleville  &  I.  R.  Co.  v.  Gregory,  15  111.  20,  58  Am.  Dec.  589.  Where  an 
act  granted  to  three  persons  "and  their  assigns"  the  exclusive  right  to  supply 
a  town  with  water,  prescribing  certain  duties,  and  authorizing  the  town  *'to 
purchase  all  the  works  and  franchises"  granted  after  15  years,  and  a  cor- 
poration was  organized  3  years  later  and  became  owner  of  the  franchises 
through  mesne  conveyances,  and  it  did  not  appear  that  any  of  the  original 
graotees  had  any  interest  in  the  corporation,  or  had  caused  it  to  be  formed. 
It  was  held  that  the  original  grant  was  not  the  creation  of  a  corporation  by 
special  act    San  Luis  Water  Co.  v.  Bstrada,  117  Cal.  168,  48  Pac.  1075. 
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In  some  states,  special  laws  relating  to  corporations  are  prohibited 
only  where  general  laws  can  be  made  applicable.  Under  such  a 
provision,  though  there  are  some  decisions  to  the  contrary,  it  has 
generally  been  held  that  it  is  exdusively  for  the  legislature,  and  not 
for  the  courts,  to  say  whether  a  special  law  is  necessary.*' 

Constitutional  prohibitions  against  creating  corporations,  or  grant- 
ing corporate  powers,  by  special  act,  are  not  to  be  construed  as  re- 
trospective, so  as  to  render  invalid  and  take  away  a  previous  grant  of 
corporate  powers  to  corporations  organized  and  in  actual  operation.** 


nmnmoir  to  cbeatb  a  cobporatioit. 


21*  Ko  partieiilar  form  ef  words  is  nooossary  to  tho  oreotloai  of  m  oor« 
por atioa.  All  thmt  is  neoossary  is  that  siioh  an  intention  on  thm 
part  of  tlio  losislatnro  shall  oloarlj  appear  f roni  the  aot* 

In  creating  a  corporation  the  legislature  generally  uses  language 
which  admits  of  no  doubt,  as  the  words  "incorporate,"  "found," 
"erect,"  etc.;  but  no  particular  form  of  words  is  ever  necessary.'® 
All  that  is  necessary  is  that  it  shall  appear  that  the  legislature  intended 
to  create  a  corporation.  Such  an  intention  is  shown  whenever  all 
the  powers  and  faculties  essential  to  the  existence  of  a  corporation 
are  conferred,  though  the  words  "corporation"  or  "incorporate"  are 
not  used  in  the  statute.**  "Whenever  it  is  apparent  that  the  intention 
of  the  legislature  will  be  defeated  if  certain  parties  are  not  found  to 
possess  corporate  powers,  they  will  be  held  to  be  created  a  corpora- 
tion." '*    Thus,  a  grant  to  certain  persons  by  the  state,  of  property 

«9  Carpenter  y.  People,  8  Cdlo.  116,  6  Pac.  828;  Gentile  y.  State,  29  Ind. 
409;  State  v.  Hitchcock,  1  Kan.  178,  81  Am.  Dec.  503;  Knowles  v.  Board  of 
Education,  88  Kan.  692,  7  Pac.  561;  State  y.  (bounty  Court,  50  Mo.  317,  11 
Am.  Rep.  415;  Eyans  y.  Job,  8  Nev.  822.  Contra,  State  v.  Mayor,  etc.,  of 
Newark,  40  N.  J.  Law,  71;  Ex  parte  Pritz,  9  Iowa,  SO;  Von  Phnl  y.  Hammer, 
29  Iowa,  222;  Thomas  y.  Board  of  Comers,  5  Ind.  4  (since  oyerrnled).  In 
seyeral  states  the  question  is  expressly  left  to  the  Judgment  of  the  legislature. 
People  y.  Bowen,  21  N.  Y.  517;  Smith  y.  Hayens  Relief  Fund  Soc.  (Sup.)  90 
N.  T.  Supp.  168.  It  was  formerly  so  in  Illinois.  Johnson  y.  Railroad  Co.,  23 
111.  202. 

«»  State  y.  Illinois  Cent  R.  Ca  (C.  C.)  S3  Fed.  730,  769. 

•0 10  Coke,  80,  2  Cumming,  Cas.  Priy.  Corp.  14. 

■1  Thomas  y.  Dakln,  22  Wend.  (N.  Y.)  9,  1  Cumming,  Cas.  Priy.  Corp.  1; 
Conseryators  of  Riyer  Tone  y.  Ash,  10  Bam.-  &  C.  349,  1  Cumming,  Cas.  Priy. 
Corp.  23;  Dean  y.  Dayls,  51  Cal.  406;  Mahony  y.  Bank  of  State,  4  Ark.  620; 
Smith  y.  Hayens  Relief  Fund  Soc  (Sup.)  90  N.  Y.  Supp.  168;  Sibley  y.  Penob- 
scot Lumbering  Ass'n,  98  Me.  399,  45  Atl.  293. 

•s  Bow  y.  Allenstown,  34  N.  H.  351,  69  Am.  Dec.  489, 
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or  powers  which  they  cannot  hold  or  exercise  unless  they  have  a 
corporate  character,  wiU  confer  such  a  character.'*  If  no  intention 
to  create  a  body  corporate  is  expressed,  and  the  powers  conferred 
may  be  exercised  as  well  by  an  unincorporated  association,  an  in- 
tention to  create  a  corporation  will  not  be  inferred.'^ 


&ATIFIOATIOK  OF  OULZM  TO  CORPORATE  SXISTENOB. 

2S»  Reeogiiitlon  aad  ratUlemtioa  by  tlie  lesislatwre  of  a  olalm  of 
oorporato  ozlateiioe  vondor  thm  body  a  oorporatton*  But  nrhovo 
the  olalm  is  whoUy  witbovt  antliorlty,  aad  tbe  oonstltutioii 
proUbiti  tlio  oreatloii  of  oogrporattons  by  speoial  aoty  reoog* 
aitioai  and  ratiiloation  by  speeial  aot  are  aot  offootaal* 

Express  ratification  by  the  legislature  of  a  claim  to  corporate  ex- 
istence, or  an  implied  ratification  by  recognition  of  the  claim  and 
of  the  pretended  corporation  as  a  legally  existing  one,  as  by  empow- 
ering it  to  do  acts  which  only  a  corporate  body  can  do,  renders  the 
body  a  legal  corporation  as  fully  as  if  originally  created  by  the  leg- 
islature; and  this  is  true  even  where  the  claim  is  without  any  au- 
thority whatever.**    And  such  a  ratification  relates  back,  and  ren- 

6SB0W  T.  Allenstown,  supra;  Dean  t.  Davis,  51  Cal.  410;  Dunn  v.  Uni- 
versity, 9  Or.  357;  Town  of  North  Hempstead,  v.  Town  of  Hempstead,  2 
Wend.  (N.  Y.)  109.  ''Whenever  the  language  manifests  the  intention  of  the 
government  to  confer  corporate  privileges,  they  may  be  conferred  without  the 
adoption  of  any  particular  technical  phraseology  or  minutely  descriptive  lan- 
guage. It  is  indeed  a  principle  of  law  that  has  been  often  acted  on,  that 
where  rights,  privileges,  and  powers  are  granted  by  law  to  an  association  of 
I)er8ons  by  a  collective  name,  and  there  is  no  mode  by  which  such  rights 
can  be  enjoyed,  or  such  powers  exercised,  without  acting  In  a  corporate  ca- 
pacity, such  associations  are,  by  implication,  a  corporation,  so  far  as  to  enable 
them  to  exercise  the  rights  and  powers  granted.**    Ang.  &  A.  Corp.  SS  77,  78. 

B4  Thus,  where  the  executive  council  of  Massachusetts  passed  a  resolution 
as  follows:  "Advised,  that  a  company  of  artillery  be  established  by  Wateiv 
town,  agreeable  to  military  law,*' — it  was  held  that  the  intention  to  make  the 
company  a  corporation  could  not  be  inferred.  Shelton  v.  Banks,  10  Gray 
(Mass.)  401.    And  see  Stebbins  v.  Jennings,  10  Pick.  (Mass.)  172. 

SI  Jameson  v.  People,  16  111.  257,  63  Am.  Dec.  804;  Illinois  G.  T.  B.  Go.  v. 
Cook,  29  III.  237;  People  v.  Famham,  35  111.  562;  Mitchell  v.  Deeds,  49  111. 
416,  95  Am.  Dec.  621;  Basshor  v.  Dressel,  84  Md.  508;  Attorney  General  v. 
Joy,  55  Mich.  94,  20  N.  W.  806;  St  Louis  B.  Co.  v.  Northwestern  St  L.  By. 
Co.,  2  Mo.  App.  69;  People  v.  Perrin,  56  Cal.  845;  Williams  v.  Bank,  2  Humph. 
(Tenn.)  889;  Society  for  Propagation  of  Gospel  In  Foreign  Parts  v.  Town  of 
Pawlet,  4  Pet  (U.  S.)  480,  501,  7  L.  Bd.  927;  Atlantic  &  P.  B.  Co.  v.  City  of 
St  Louis,  66  Mo.  228;  Boykin  v.  State,  96  Ala.  16,  11  South.  66;  McDougald 
▼.  Bellamy,  18  Ga.  411;  State  v.  Webb,  110  Ala.  214,  20  South.  462;  Town  of 
Andes  v.  Bly,  158  U.  &  812,  15  Sup.  Ct  964,  89  U  Bd.  996.    Compare  People 
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ders  previous  acts  of  the  body  as  a  corporation  valid  corporate  acts.** 
In  like  manner,  failure  to  comply  with  conditions  precedent  in  an  at- 
tempted organization  of  a  corporation  under  an  act  of  the  legislature 
may  be  waived  by  the  legfislature,  and  so  cured,  in  the  case  of  any 
particular  corporation,  by  a  statute  expressly  approving  and  ratifying 
its  organization,  or  impliedly  doing  so  by  recognizing  it  as  valid. '^' 
To  constitute  a  ratification  of  a  claim  to  corporate  existence,  it  must, 
of  course,  clearly  appear  that  the  legislature  intended  to  recognize  the 
corporation  as  existing.** 

As  was  stated  in  a  former  section,  a  special  act  waiving  a  failure 
to  comply  with  conditions  precedent  in  the  attempted  organization  of 
a  corporation  under  a  general  law  is  not  a  violation  of  the  constitu- 
tional prohibition  against  the  "creation"  of  corporations  by  special 
act;  but  it  is  otherwise  if  the  legislature,  by  special  act,  attempts  to 
ratify  a  claim  to  corporate  existence  that  is  altogether  unauthorized.** 


AGREEMBNT  BETWEEN  COBPORATION  AND  STATE-^ACCEPT- 

ANOE  OF  OKABTER. 

23*  Zt  ii  essential  to  the  f  omtatioii  of  a  priTmtt  oorporatlon  tliat  there 
shall  be  eonsent  on  the  part  of  the  persona  eoniposins  it,  as 
urell  as  on  the  part  of  the  state*  There  ninst  be  an  aereement 
between  the  corporators  in  their  eoUeetiTe  oapaoity,  or  the  cor- 
poration, and  the  state.    Therefore— 

(a)  When  a  eharter  is  offered  hj  the  lesislatnrey  it  nivst  be  accepted, 

to  have  any  effect. 

(b)  Until  aooeptaneey  the  state  may  withdraur  the  offer,  as  by  re- 

peal of  the  law,  or  adoption  of  a  oonstitvtional  provision  ren- 
dering it  void. 

(o)  The  offer  will  lapse  because  not  aoeepted  within  a  speoilled  time, 
or  within  a  reasonable  time  where  no  time  is  specified. 

(d)  The  charter  mnst  be  accepted,  if  at  all,  vnoonditionally  and  ac- 
oordins  to  its  terms,  and  by  those  persons  to  whom  it  is  made. 

(ei  In  the  absence  of  proTision  to  the  contrary,  acceptance  of  a  char- 
ter may  be  presumed  front  acts  of  the  corporators;   and  it  will 


( 


y,  Kingston  &  M.  Turnpike  Road  Co.,  28  Wend.  (N.  Y.)  193,  35  Am.  Dec.  551. 
An  act  amending  the  charter  of  an  alleged  corporation,  being  a  recognition! 
of  its  corporate  existence,  cures  any  defects  in  the  original  Incorporation.) 
Snell  V.  City  of  Chicago,  133  111.  413,  24  N.  B.  532,  8  L.  R.  A.  858.  "^ 

B«  See  the  cases  cited  above. 

iT  Central  Agricultural  &  Mechanical  Ass'n  y.  Alabama  Gold  Life  Ins.  Co., 
70  Ala.  120;  McAuIey  v.  Railway  Co.,  83  111.  348;  Kanawlia  Coal  Co.  v.  Coal 
Co.,  Fed.  Cas.  No.  7,606;  Smith  v.  Havens  Relief  Fund  Soc.  (Sup.)  90  N.  Y. 
Supp.  168. 

B«  Thornton  v*  Railway  Co.,  123  Mass.  32,  1  Cumming,  Cas.  Priv.  Corp.  462; 
Green  v.  Sejrmour,  8  Sandf.  Ch.  (N.  Y.)  285. 

»»  Ante,  p.  40,  and  cases  there  cited. 
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b«  preraaieA  where  tliey  orsAnii**  and  proeeed  to  exeomte  thm 
powers  oonf  erred. 

Tho  abere  rales  apply  equally  to  aets  of  tlio  lesislatttre 


It  is  oommonly  said  that  corporations  are  created  by  an  act  of  the 
sovereign, — in  this  country,  by  an  act  of  the  legislature, — ^and  in  a 
sense  this  is  true.  But  it  is  not  to  be  understood  from  this  that  the 
legislature  can  bring  a  private  corporation  into  existence  of  its  own 
accord,  and  without  the  consent  of  the  members  who  compose  it. 
The  consent  of  the  legislature  is  essential  to  the  existence  of  a  cor- 
poration ;  but  it  is  equally  essential,  in  the  case  of  private  corporations, 
that  there  shall  be  consent  upon  the  part  of  the  persons  incorporated. 
The  charter  of  a  private  corporation  is  a  contract  between  the  cor- 
poration and  the  state;  and  we  may  therefore  apply  to  the  formation 
of  a  private  corporation  the  principles  of  law  governing  offer  and 
acceptance  in  the  formation  of  other  contracts. 

If  persons  apply  to  the  legislature  for  a  charter,  this  is  sufficient 
evidence  of  consent  on  their  part,  and,  when  the  charter  is  granted, 
no  acceptance  of  it  by  them,  other  than  will  be  implied  from  their  pre- 
vious application,  need  be  shown.*^  Indeed,  they  may  be  considered 
as  having  made  an  offer,  and  the  state  as  having  accepted  it.  If, 
however,  without  such  application,  the  legislature  offers  a  charter, 
either  to  particular  persons  by  a  special  act,  or  to  persons  or  a  class 
of  persons  generally  by  a  general  law,  an  acceptance  must  be  shown. 
Until  acceptance,  the  offer  of  a  charter,  either  by  a  general  or  a  spe- 
cial law,  can  have  no  effect  whatever.**    An  act  of  the  legislature 

••  Peking  y.  Sanders,  66  Miss.  783;  Society  of  Middlesex  Husbandmen  & 
Mannfactnrers  y.  Davis,  8  Mete.  (Mass.)  183;  City  of  Atlanta  v.  Gate  City 
GasUfiTht  Co.,  71  Oa.  106.  By  incorporating  under  a  general  Incorporation  act 
the  corporation  accepts  the  provisions  of  snch  act  as  part  of  its  charter.  Chi- 
cago Union  Traction  Go.  v.  City  of  Chicago,  109  111.  484,  65  N.  B.  451,  59  L. 
R.  A.  681. 

•1  State  V.  Dawson,  16  Ind.  40,  1  Cumming,  Gas.  Priv.  Corp.  65,  W.  D. 
Smith,  Cas.  Corp.  19,  Shep.  Cas.  Corp.  54;  Smith  v.  Silver  Val.  Mln.  Co.,  64 
Md.  85,  20  Atl.  1032,  54  Am.  Rep.  760;  Bagg*8  Case,  1  Rolle,  224;  Hammond 
▼.  Jethro,  2  BrownL  ft  O.  100;  Rex  y.  Amery,  1  Term  R.  575;  Rotter 
y.  Chapman,  8  Mees.  &  W.  25;  Falconer  y.  Campbell,  Fed.  Cas.  No.  4,620; 
Ellis  ▼.  Marshall,  2  Mass.  269,  8  Am.  Dec.  49;  Teaton  y.  Bank  of  Old  Domin- 
ion 21  6rat  (Va.)  598;  President,  etc.,  of  Lincoln  &  Kennebec  Bank  y.  Rich- 
ardson, 1  Greenl.  (Me.)  79,  10  Am.  Dec.  84;  Shortz  y.  Unangst,  8  Watts  & 
8.  (Pa.)  45;  Haslett's  Ex'rs  y.  Wotherspoon,  1  Strob.  Bq.  (S.  0.)  209;  Willis 
y.  Chapman,  68  Vt,  35  Atl.  459.  "The  mere  grant  of  a  charter,  where  it  does 
not  appear  upon  the  face  of  the  Incorporating  act,  or  otherwise,  that  the 
named  corporators  applied  for  It,  does  not  create  the  corporate  body.  Some- 
thing more  most  be  done.    There  must  be  at  least  an  acceptance  of  the  grant 
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authorizing  persons  to  become  a  body  corporate  by  complying  with 
certain  terms  and  conditions  is,  until  accepted  by  the  persons  author- 
ized, nothing  but  an  offer  on  the  part  of  the  state,  which  may  be  with- 
drawn by  it  at  any  time;  and  it  is  withdrawn,  so  as  to  be  no  longer 
open  for  acceptance,  by  a  repeal  of  the  act  by  the  legislature,  or  by 
the  adoption  of  a  constitutional  provision  rendering  such  an  act  void.'* 

It  is  also  the  rule  in  the  formation  of  corporations,  as  it  is  in  the 
formation  of  contracts  generally,  that  the  offer  of  a  charter  by  the 
state  must  be  accepted  according  to  its  terms.  It  cannot  be  accepted 
conditionally  or  on  terms  varying  from  the  offer,  nor  can  it  be  ac- 
cepted in  part  and  rejected  in  part,  unless  this  is  allowed  by  the  act.*' 
On  the  same  principle,  the  offer,  if  made  to  particular  persons,  must 
be  accepted  by  them.  If  it  appears  to  be  the  intention  that  all  shall 
accept,  it  cannot  be  accepted  by  a  part,  only,  of  those  to  whom  it  is 
offered.**  General  laws  authorizing  tfie  formation  of  corporations 
are  general  offers  to  any  persons  who  may  bring  themselves  within 
their  provisions.  If  conditions  precedent  are  prescribed  in  the  stat- 
ute, or  certain  acts  are  required  to  be  done,  they  are  terms  of  the 
offer,  and  must  be  complied  with.**  The  state's  offer  of  a  charter 
must  be  accepted  within  the  time  specified  in  it,  or,  if  no  time  for 
acceptance  is  specified,  it  must  be  accepted  within  a  reasonable  time. 
If  it  is  not  so  accepted,  the  offer  will  lapse,  and  will  be  no  longer  open 
for  acceptance.** 

The  acceptance  of  a  charter  may  be  inferred  from  the  acts  of  the 
corporators;  and  a  written  instrument  or  note  of  acceptance  is  not 
indispensable,  unless  made  so  by  the  terms  of  the  act.*^    Any  act  on 

by  a  majority  of  the  corporators  before  corporate  life  and  existence  can  be- 
gin.'*   Per  Miller,  J.,  In  Smith  y.  Mining  Co.,  snpra. 

•s  State  T.  Dawson,  supra;  Aspinwall  y.  Daviess  Ck)anty  Ck)m'rs,  22  How. 
(U.  S.)  364,  16  L.  Ed.  296 ;  Gillespie  T.  Railroad  Oo.,  17  Ind.  248.    Ante,  p.  38. 

•3  Rex  V.  Westwood,  4  Bam.  &  C.  781,  7  Blng.  1;  Lyons  y.  Railroad  CkK,  82 
Md.  18,  29. 

•4  Ang.  &  A.  Corp.  25;  Cook,  Stock,  Stockh.  &  Corp.  Law,  S  649;  Mor.  Prly. 
Corp.  S  22;  Rex  y.  Amery,  1  Term  R.  589.  Where  an  act  declared  that  cer- 
tain persons,  their  associates  and  successors,  were  made  a  corporation  under 
the  name  of  the  "A.  Reservoir  Company,"  and  one  person  named,  apparently 
without  objection  of  the  others,  with  seven  not  named,  met,  accepted  the 
act,  adopted  by-laws,  etc.,  it  was  held  that  the  persons  who  took  part  became 
a  corporation  under  the  designated  name.  McGinty  y.  Athol  Beservolr  Go., 
155  Mass.  188,  29  N.  B.  610. 

•»  Post,  p.  49;  Fire  Department  of  New  York  v.  Kip,  10  Wend.  (N.  T.)  266; 
Quinlan  v.  Railway  Co.,  89  Tex.  356,  34  S.  W.  738. 

««  State  V.  Bull,  16  Conn.  179;  Bonaparte  y.  Railroad  Co.,  76  Md.  340,  23 
AU.  784. 

•T  Rex  y.  Amery,  1  Term  R.  676;  Bank  of  XT.  8.  y.  Dandridga,  12  Wheat  (U. 
8.)  64,  70,  6  L.  Ed.  652;  Cleaves  y.  Turnpike  Co.*  1  Sneed  (Tens.)  491. 
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the  part  of  the  corporators,  which  shows  an  unequivocal  intention  to 
accept,  is  sufficient;  as,  for  instance,  where  they  proceed  to  execute 
the  powers  conferred  by  the  charter  offered  them/*  If  such  acts  are 
shown,  acceptance  will  be  presumed.** 

Act  Amending  Charter. 

The  rule  that  a  charter  must  be  accepted  before  it  can  have  any 
effect  applies  to  acts  of  the  legislature  extending  a  charter  that  has 
expired,  or  is  about  to  expired*  It  also  applies  to  acts  amending  ex- 
isting charters  under  a  right  reserved  to  the  state  when  the  charter 
was  granted;  ^*  for,  though  the  state  may  reserve  the  right  to  amend 
the  charter  of  a  private  corporation,  it  cannot  compel  the  members 
to  accept  the  charter  as  amended,  any  more  than  it  could  compel  them 
to  accept  the  original  charter.  If  they  do  not  choose  to  adopt  the 
amendment,  they  may  give  up  their  charter  altogether.  The  accept- 
ance of  an  amendment,  like  the  acceptance  of  an  original  charter,  may 
be  implied  from  the  conduct  of  the  corporation  or  its  members,  and  it 
will  be  conclusively  presumed  if  the  powers  conferred  by  the  amenda- 
tory act  are  exercised.^* 

The  acceptance  of  an  amendatory  act,  as  we  shall  see,  must  gen- 
erally be  by  the  shareholders,  and  not  by  the  board  of  directors.  It 
must  be  so  if  it  changes  the  constitution  of  the  corporation.  Thus,  if 
an  act  of  the  legislature  authorizes  a  corporation  to  increase  its  capital 

•s  See,  In  addition  to  tbe  cases  cited  above,  Demarest  t.  Flack,  128  N.  Y. 
206,  28  N.  B.  645,  13  Ij.  R.  A.  854;  State  y.  Montgomery  Light  Ck>.,  102  Ala. 
594,  15  South.  347;  Jadcson  v.  Walsh,  75  Md.  304,  28  Atl.  778;  St  Joseph  & 
I.  R.  Go.  y.  Shambaugh,  106  Mo.  557,  17  S.  W.  581;  Com.  y.  Onllen,  18  Pa.  133, 
58  Am.  Dec.  450;  Bossell  y.  McLellan,  14  Pick.  (Mass.)  63;  Society  of  Middlesex 
Husbandmen  &  Manufacturers  y.  Dayis,  8  Mete.  (Mass.)  133;  McKay  y. 
Beard,  20  8.  G.  156.  Signing  the  articles  of  association,  and  complying  with 
all  the  other  requirements  of  a  general  law  authorizing  the  formation  of 
corporations,  is  clearly  sufficient  eyidence  of  acceptance.  Glymont  Imp.  & 
Bxc.  Go.  y.  Toler,  80  Md.  278,  30  Atl.  651;  Benbow  y.  Gook,  115  N.  G.  324,  20 
8.  B.  453,  44  AuL  St  Rep.  454. 

••  Bank  of  U.  &  y.  Dandridg,  12  Wheat  (U.  S.)  64,  70,  6  L.  Ed.  552. 

TO  President,  etc.,  of  Lincoln  &  Kennebec  Bank  y.  Richardson,  1  Greenl. 
(Me.)  79,  10  Am.  Dec.  84. 

Ti  Gom.  y.  Gullen,  13  Pa.  133,  58  Am.  Dec  450;  post,  p.  212. 

TsGom.  y.  Gullen,  snpra.  And  see  Jackson  y.  Walsh,  75  Md.  804,  23  Atl. 
778;  Illinois  Riyer  R.  Go.  y.  Zimmer,  20  111.  664;  Owen  y.  Purdy,  12  Ohio  St. 
73 ;  ante,  p.  46,  and  cases  there  cited  in  notes,  67-69.  In  Miller  y.  Insarance 
06.,  92  Tenn.  167,  21  8.  W.  39,  20  L.  R.  A.  765,  it  was  held  that  an  insurance 
company,  by  issuing  policies  and  continuing  business  after  an  act  amending 
the  charters  of  such  companies,  passed  in  pursuance  of  a  right  of  amend- 
ment reseryed  to  the  state  in  the  general  incorporation  law,  which  amend- 
ment the  company  was  therefore  boxmd  to  adopt  If  It  wished  to  continue 
bosines%  thereby  accepted  tbe  amendment 
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Stock,  the  directors  cannot  make  the  increase  without  the  assent  of 
the  shareholders.'*  If,  however,  action  by  the  stockholders  is  not  re- 
quired by  the  act  itself,  and  the  act  merely  grants  an  additional  privi- 
lege which  is  within  the  scope  of  the  general  authority  of  the  board 
of  directors, — as,  where  an  act  authorises  a  railroad  company  to  take, 
for  a  station,  land  belonging  to  another  railroad  company,  and  the  by- 
laws vest  in  the  directors  the  power  to  take  lands  and  locate  stations, 
— it  has  been  held  that  their  acts  alone  will  be  sufficient  evidence  of 
acceptance.'* 

PXJI^OE  OF  OBGAHIZATIOK. 

25.  Tlie  Aoeeptaiice  of  the  eharter  liy  tlie  coTpovmUneUf  aad  otker  aets 
necessary  to  tlie  orKanliatioii  of  the  ooxporatioiit  miist  take 
plaoe  witliiii  the  itato. 

The  officers  of  a  corporation  may  perform  acts  as  agents  of  the 
corporation  outside  of  tiie  state  of  its  creation,  unless  prohibited  by 
local  legislation;  but  no  strictly  corporate  act  can  be  done  outside  of 
the  state.'*  The  reason  is,  as  we  shall  presently  show,  that  a  corpora- 
tion can  have  no  leg^l  existence  outside  of  the  boundaries  of  the  sover- 
eignty by  which  it  was  created.'*  Acceptance  of  a  charter,  and  or- 
ganization under  it,  are  strictly  corporate  acts,  and  must,  to  be  effec- 
tive, take  place  within  the  state.  Thus,  where  a  charter  was  granted 
by  the  state  of  North  Carolina,  and  the  corporators,  who  were  author- 
ized to  act  as  directors  until  others  should  be  elected,  assembled  in 
Baltimore,  and  there  passed  resolutions  of  acceptance,  and  performed 
the  other  acts  necessary  to  organize  the  corporation,  it  was  held  that 
the  proceedings  were  void,  and  that  the  pretended  corporation  had  no 
legal  existence." 

Tt  Eidman  v.  Bowman,  58  III.  444,  11  Am.  Rep.  90;  Chicago  City  Ry.  Co. 
V.  Allerton,  18  Wall.  283,  21  L.  Ed.  002. 

T4  Eastern  R.  Co.  y.  Boston  &  M.  R.  Co.,  HI  Mass.  125^  16  Am.  Rep.  13. 
As  to  the  power  of  directors,  see  post,  p.  4TL 

T6  Miller  v.  Ewer,  27  Me.  509,  46  Am.  Dec.  619 ;  Freeman  y.  Mill  Co.,  38 
Me.  343;  Smith  y.  Mining  Co.,  64  Md.  85,  20  AU.  1032,  54  Am.  Rep.  760.  Post, 
p.  451. 

re  PoBt,  p.  06. 

T7  Smith  Y.  Mining  Co.,  64  Md.  85,  20  Atl.  1032,  54  Am.  Rep.  760.  And  see 
Miller  y.  Ewer,  27  Me.  509,  54  Am.  Rep.  760.  Compare  Ohio  &  M.  R.  Co.  v. 
McPherson,  35  Mo.  13,  86  Am.  Dec.  128.  In  Glsrmont  Imp.  &  Exc.  Co.  y. 
Toler,  80  Md.  278,  30  Atl.  651,  it  was  held  that,  though  the  directors  of  a  cor- 
poration held  their  first  meeting  and  organized  outside  the  state,  organization 
within  the  state  was  shown  by  the  fact  that  ever  since  Its  incorporation  the 
corporators  and  their  successors  had  exercised  corporate  rights  of  every  kind 
onder  the  diarter,  had  Issued  certificates  of  stock  under  the  corporate  seal. 
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OOMPXX^HOB  WITH  OONBITIOlfS  PRECEIfEirF. 

2C.  WlMve  tlie  law  Avthorlsliig  tlie  formation  of  a  oorporatlon  pro- 
serllios  f ormalitiei  to  bo  obserrod  as  ooadltloas  precedent  to 
beeomlns  a  corporation,  a  compliance  therewith  is  essential  to 
the  lesal  ozistenco  of  a  corporation*    Bat— 

Ca>  A  substantial  compliance  is  unfficient* 

<b>  The  Icsal  existence  of  a  corporation  is  i|pt  affected  by  noncom- 
pliance with  provisions  that  are  merely  directory,  and  not  man- 
datory, 

<e>  Nor  is  it  affected  by  nonconipliance  with  conditions  snbseqnent. 
This  inolndes  conditions  precedent  to  the  right  to  do  bnsiness, 
which  are  not  intended  as  conditions  precedent  to  incorpora- 
tion* 

<d>  A  corporation  do  fftoto  may  exist  notwithstanding  noncompliance 
with  conditions  precedent;  and  in  snch  a  esLf^  the  existence  of 
the  corporation  can  be  questioned  only  by  the  state,  and  in 
a  direct  proceeding  bronght  for  that  purpose. 

(e)  A  person  may  bo  estopped  front  denying  that  an  association  is 
a  corporation  by  deaUng  with  it,  or  holding  it  ont,  as  a  cor- 
poration* 

Since  it  lies  entirely  with  the  state  whether  it  will  create  a  corpora- 
tion or  not,  it  has  a  right  to  impose  any  conditions  it  may  see  fit  in 
the  charter  or  act  authorizing  incorporation,  and  a  substantial  com- 
pliance therewith  by  the  corporators  is  essential  to  the  legal  existence 
of  a  corporation.  In  Attorney  General  v.  Hanchetf*  a  Michigan  stat- 
ute declared  that  whenever  the  common  council  of  a  city  should,  by 
resolution,  declare  that  it  was  expedient  to  have  water  works  con- 
structed, but  that  it  was  inexpedient  for  the  city  to  construct  such 
works,  it  should  be  lawful  for  private  individuals  to  organize  a  water 
company  in  the  manner  therein  set  forth.  The  defendants  sought  to 
organize  a  corporation  under  this  statute,  and  assumed  to  act  as  such, 
without  any  resolution  as  required  by  the  statute.  In  proceedings  by 
the  state,  tiie  defendants  were  ousted  from  the  exercise  of  corporate 
powers  on  the  grotmd  that  such  a  resolution  by  the  common  council 
of  the  city  was  a 'condition  precedent  to  the  legal  existence  of  a  cor- 
poration under  the  statute.  And  so  it  has  been  held  where  the  stat- 
ute required  that  there  should  be  a  certain  number  of  associates  f*  that 
there  should  be  written  articles  of  agreement  between  the  corpora- 
had  expended  money  In  developing  its  property,  that  a  board  of  directors  had 
been  annually  elected  by  the  stockholders  within  the  state,  and  the  directors 
so  elected  controlled  and  managed  the  property  and  affairs  of  the  corporation. 

Tt  42  Mich.  436,  4  N.  W.  182. 

f  Montgomery  v.  Forbes;  148  Mass.  249,  19  N.  E.  342,  and  1  Oummlng,  CaB 
Prlv.  Ck>rp.  69;  State  v.  Gritchett,  87  Minn.  13,  32  N.  W.  787.    Post,  p.  60. 

Qlabk  Cobp.(2d  Ed.] 
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tors ;  ••  that  the  articles  of  association  should  set  forth  certain  facts ;  •* 
that  they  should  be  subscribed  by  the  corporators,**  and  acknowl- 
edged by  them,"  or  verified ;  *  that  the  articles  or  a  certificate  should 
be  recorded  or  filed  in  a  certain  court  or  office ;  •*  that  notice  of  or- 
ganization, setting  forth  certain  facts,  should  be  published.*  • 

«o  Utley  T.  Tool  Co.,  11  Gray  (Mass.)  139;  Unity  Ins.  Co.  v.  Cram,  43  N.  H. 
636.  Where  the  Btatnte  requires  written  articles  of  association,  **it  is  obvious 
that  the  three  or  more  persons  must  sign  and  execute  these  articles  in  such  a 
manner  as  to  come  within  the  well-established  rules  of  law  prescribing  the 
elements  necessary  to  constitute  a  signing  or  execution  which  will  make  the 
paper  executed  the  legal  and  binding  instrument  of  the  person  who  executes 
it  Their  signatures  must  not  be  procured,  without  fault  on  their  part,  by 
fraud;  nor  must  they  be  aflOxed  wjith  the  understanding  and  upon  condition 
that  the  paper  signed  is  not  to  t&ke  legal  effect,  and  be  valid  and  binding,  ei- 
ther presently,  or  at  some  fixed  and  definite  time,  or  upon  the  happening  of 
some  contingency  or  fulfillment  of  some  condition  within  the  bounds  of  pos- 
sibility. Nor  is  it  obvious  how  such  an  instrument  as  this,  more  than  an>' 
other,  can  have  life  and  binding  force,  if  executed  only  to  tal^e  effect  upon  the 
happening  of  some  event,  unless  it  Is  shown  that  the  event  has  happened.'' 
Corey  v.  Morrill,  61  Vt  598,  17  Atl.  840, 

81  As  that  they  should  set  forth  the  number  of  directors  and  their  names. 
Reed  v.  Railway  Co.,  50  Ind.  342;  or  that  they  should  give  the  names  and 
places  of  residence  of  the  subscribers  to  stock,  Busenback  v.  Road  Co.,  43  Ind. 
265;  Miller  V.  Road  Co.,  52  Ind.  51;  or  should  state  the  manner  of  carrying  on 
the  business.  State  v.  Central  Ohio  Mut  Relief  Ass'n,  29  Ohio  St  399;  or  the 
place  of  carrying  on  the  business,  Harris  v.  McGregor,  29  Oal.  124;  Montgom- 
ery V.  Forbes,  148  Mass.  249,  19  N.  E.  342,  1  Cummlng,  Cas.  Prlv.  Corp.  69; 
Kennett  v.  Woodworth-Mason  Co.,  68  N.  H.  432,  39  Atl.  585;  or  the  purposes 
of  the  incorporation,  West  v.  Ditching  Co.,  32  Ind.  138;  O'Reiley  v.  Draining 
Co.,  Id.  169;  Attorney  General  v.  Lorman,  59  Mich.  157,  26  N.  W.  311,  60  Am. 
Rep.  287;  In  re  Crown  Bank,  44  Ch.  Dlv.  634;  or  the  fact  that  a  majority  of 
the  associates  were  present  and  voted  at  the  election  of  directors,  People  v. 
Selfridge,  52  Cal.  331. 

82  Kaiser  v.  Bank,  56  Iowa,  104,  8  N.  W.  772,  41  Am.  Rep.  85;  Lawrie  v. 
Sllsby,  76  Vt  240,  56  Atl.  1106,  104  Am.  St  Rep.  927.  Articles  may  be  signed 
by  the  corporators  by  their  usual  signatures,  and  the  use  of  Initials  to  desig- 
nate their  Christian  names  is  not  objectionabla  State  v.  Beck,  81  Ind.  500. 
Signature  by  mark  is  sufiScient  Seventh  Street  M.  E.  Church,  48  La.  Ann. 
1543,  21  South.  184. 

88  Doyle  V.  Mizner,  42  Mich.  332,  8  N.  W.  968;  Kaiser  v.  Bank,  56  Iowa.  104. 
8  N.  W.  772,  41  Am.  Rep.  85 ;  People  v.  Montecito  Water  Co.,  97  Cal.  276,  32 
Pac.  236,  33  Am.  St  Rep.  172;  People  v.  Cheeseman,  7  Colo.  376,  3  Pac.  716; 
People  V.  Lodge,  128  CaL  257,  60  Pac.  865. 

•Wall  V.  Mines,  130  Cal.  27,  62  Pac.  386. 

84  Abbott  V.  Smelting,  etc.,  Co.,  4  Neb.  416;  Kaiser  v.  Bank,  56  Iowa,  104, 
8  N.  W.  772,  41  Am.  Rep.  85;  Childs  v.  Hurd,  32  W.  Va.  66,  9  S.  E.  362;  Bige- 
low  V.  Gregory,  73  111.  197;  Hurt  v.  Salisbury,  55  Mo.  311;  Walton  v.  Riley,  85 
Ky.  413,  3  S.  W.  605;  Loverin  v.  McLaughlin,  161  111.  Sup.  417,  44  N.  E.  99. 
Gade  v.  Forest  Glen  Brick  &  Tile  Co.,  165  111.  367,  46  N.  B.  286;  Bergeron  v. 

88  Clegg  y.  Grange  Co.,  61  Iowa*  121,  15  N.  W.  865, 
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Sometimes,  subscriptions  to  stock  to  a  certain  amount  are  required 
as  a  condition  precedent ;  ••  and  it  is  sometimes  required  that  a  cer- 
tain percentage  of  the  stock  subscribed  shallbe  paid  up,  or  shall  be 
paid  in  cash.**  In  the  absence  of  such  a  requirement  in  the  statute, 
subscriptions  to  stock  are  not  a  condition  precedent  to  corporate  exis- 
tence; but  the  corporation  may  be  organized,  and  the  stock,  or  part 
of  it,  may  be  subscribed  afterwards.*'  Illustrations  of  conditions  pre- 
cedent might  be  multiplied  almost  indefinitely.** 

Hobbs,  96  Wis.  641,  71  N.  W.  1056,  66  Am.  St  Kep.  85;  Card  t.  Moore,  68  App. 
Div.  327,  74  N.  Y.  Supp.  18,  affirmed  173  N.  Y.  598»  66  N.  E.  1105;  Borough  of 
Braddock  y.  Pemi  Water  Co.,  189  Pa.  St  379,  42  Atl.  15;  Lusk  v.  Riggs,  70 
Neb.  713,  97  N.  W.  1033;  Elgin  Nat  Watch  Co.  v.  Loveland  (a  0.)  132  Fed.  41. 
Compare  Granby  Mining  &  Smelting  Co.  t«  Richards,  95  Mo.  100,  8  S. 
W.  246;  In  re  Shakopee  Mfg.  Co.,  87  Minn.  91,  33  N.  W.  219.  As  to  filing 
copy  with  the  secretary  of  state,  see  First  Nat  Bank  v.  Davies,  43  Iowa, 
424;  Indianapolis  F.  &  M.  Co.  y.  Herkimer,  46  Ind.  142;  Gamett  y.  Rich- 
ardson, 35  Ark.  144.  And  compare  Mokelumne  Hill  Canal  &  Mining  Co. 
y.  Woodbury,  14  Cal.  424,  78  Am.  Dec.  658;  Walton  y.  Bil^,  86  Ky.  413,  3  S. 
W.  605.  The  corporation,  under  some  statutes,  comes  into  existence  before 
filing  the  certificate,  filing  the  certificate  being  required  as  eyldence  of  the 
corporate  existence,  which  dates  from  the  time  fixed  in  the  certificate.  See 
Vanneman  y.  Young,  52  N.  J.  Law,  403,  20  Atl.  53. 

••  See  post  p.  289;  People  y.  Chambers,  42  Oal.  201;  Sweney  y.  Talcott,  85 
Iowa»  103,  52  N.  W.  106;  Lake  Ontario,  A.  &  N.  Y.  R.  Co.  y.  Mason,  16  N.  Y. 
451;  Franklin  Fire  Ins.  Co.  y.  Hart  31  Md.  59.  In  Holman  y.  State,  105  Ind. 
569,  5  N.  B.  702,  it  was  held  that  where  the  state,  by  quo  warranto,  directly 
challenged  the  right  of  persons  to  act  as  a  corporation,  and  it  appeared  that 
many  of  the  subscribers  for  the  stock  were  notoriously  insolyent  and  had  no 
expectation,  at  the  time  they  subscribed,  of  eyer  paying  their  subscription, 
thus  leaying  the  amount  subscribed  in  good  faith  less  than  that  required 
by  the  statute,  a  Judgment  of  ouster  was  proper. 

ST  People  y.  Chambers,  42  Cal.  201. 

•8  Perkins  y.  Sanders,  56  Miss.  733;  Hammond  y.  Straus,  53  Md.  1;  Proprie- 
tors of  City  Hotel  v.  Dickinson,  6  Gray  (Mass.)  586;  Minor  y.  Bank,  1  Pet  46, 
7  L.  Ed.  47;  Johnson  y.  Kessler,  76  Iowa,  411,  41  N.  W.  57;  National  Bank 
y.  Texas  Iny.  Co.,  74  Tex.  421,  12  S.  W.  101;  Singer  Manufg  Co.  y.  Peck,  9  | 
S.  D.  29,  67  N.  W.  947.    Where  no  proyision  was  made  in  the  articles  for  the  | 
incorporation  of  a  creamery  association  or  in  the  by-laws  for  issuance  and  / 
payment  of  capital  stock,  and  none  was  subscribed  for,  the  association  did  i 
not  become  a  corporation.     Byronyille  Creamery  Ass'n  y.  lyers,  93  Minn.  8/ 
100  N.  W.  387. 

8*  See  Capps  y.  Prospecting  Co.,  40  Neb.  470,  58  N.  W.  966,  24  L.  R.  A.  259, 
42  Am.  St  Rep.  677;  Martin  y.  Deetz,  102  Cal.  55,  36  Pac  368,  41  Am.  St  Rep.  \ 
151;  Heinig  y.  Manufacturing  Co.,  81  Ky.  300.     A  certificate  of  incorpora-  \ 
tlon,  which  proyldes  that  tLj  corporate  affairs  shall  be  controlled  by  its   \ 
president,  yice  president  and  attorney,  Instead  of  proylding  for  a  board  of    1 
directors,  or  trustees,  as  required  by  the  statute,  is  Insufficient  to  create  a     | 
corporation  de  Jure.    Bates  y.  Wilson,  14  Colo.  140,  24  Pac.  99.    Under  an     / 
act  prohibiting  corporations  from  exercising  powers  until  a  certain  bonus  tax   / 
is  paid,  payment  of  the  tax  was  held  a  prerequisite  to  ooiporat»  exMukce./ 


52  CREATION  AND  CITIZENSHIP  OF  COBPOBATIONSU  (Ch.  2 

The  fact  that  the  articles  of  association  include  a  claim  of  greater 
powers  than  the  law  allows  does  not  render  the  incorporation  invalid, 
if  the  excessive  part  of  the  claim  can  be  rejected  as  surplusage.** 

Substantial  Compliance  with  the  Statute  is  Sufficient, 

In  organizing  a  corporation  under  either  a  general  or  a  special  law, 
only  a  substantial  compliance  with  the  provisions  of  the  statute  is 
required,  even  as  against  the  state.  Thus,  it  has  been  held  that  the 
organization  of  a  corporation  is  sufficient  where  the  requirements 
of  the  statute  are  all  observed,  but  not  in  the  order  prescribed ;  '^  that, 
where  the  statute  requires  the  directors  to  be  named  in  the  articles  of 
association,  it  is  a  stifficient  compliance  with  the  statute  if  the  articles 
are  adopted  at  the  time  of  electing  directors.**  Many  other  cases  may 
be  cited  to  the  same  effect**  As  was  said  in  a  California  case,  how- 
Maryland  Tube  A  Iron  Go.  y.  West  End  Imp.  Co.  87  Md.  207,  39  Atl.  620,  39 
L.  R.  A.  810.  See,  also,  Cleaveland  v.  Mullln,  96  Md.  598,  54  Atl.  665;  Jones 
V.  Hardware  Co.,  21  Colo.  263,  40  Pac.  457,  29  L.  R.  A.  143,  62  Am.  St  Rep. 
220.  A  corporation  has  no  de  Jore  existence  until  the  secretary  of  state  has 
issued  the  certificate  required  by  a  statute  providing  that,  on  the  filing  of 
a  certified  copy  of  the  articles  filed  in  the  county  clerk's  office  with  the 
secretary  of  state,  he  tnust  issue  to  the  corporation  a  certificate  that  a  copy 
of  the  articles,  containing  the  required  statement  of  facts,  has  been  filed  in 
his  office,  and  "thereupon"  the  persons  signing  the  articles,  and  their  associ- 
ates and  successors  shall  be  a  body  corporate.  Wall  y.  Mines,  130  Cal.  27, 
62  Pac  386. 

•0  1  Thomp.  Corp.  S  229;  Eastern  Plank  Road  Co.  t.  Vaughan,  14  N.  Y.  546; 
Shlck  y.  Enterprise  Co.,  15  Ind.  App.  329,  44  N.  E.  48,  57  Am.  St  Rep.  230. 
People  T.  Cheeseman,  7  Colo.  376,  3  Pac.  716,  under  a  statute  incorporation  for 
the  period  of  20  years,  the  articles  of  association  provided  for  a  corporate 
existence  for  50  years.  The  court  held  that  the  corporation  could  exist  for 
20  years.  The  fact  that  one  of  the  purposes  of  incorporation  set  forth  in  a 
charter  is  unauthorized  by  the  statute  under  which  the  incorporation  Is  ef- 
fected does  not  invalidate  the  rest  of  the  charter.  Tennessee  Automatic 
Lighting  Co.  y.  Massey  (Tenn.  Ch.  App.)  56  8.  W.  35. 

•1  Eakright  y.  Railroad  Co.,  13  Ind.  404. 

92  Eakright  y.  Railroad  Co.,  supra. 

•s  Roman  Catholic  Orphan  Asylum  y.  Abrams,  49  Cal.  455;  People  y.  Stock- 
ton &  V.  R.  Co.,  45  Cal.  306,  313,  13  Am.  Rep.  178;  Oroville  &  V.  R.  Co.  y. 
Supervisors  of  Plumas  Co.,  37  Cal.  354;  Thornton  y.  Balcom,  85  Iowa,  198, 
52  N.  W.  190;  State  v.  Wood,  13  Mo,  App.  139,  Id.,  84  Mo.  378;  Buffalo  &  P.  R. 
Go.  y.  Hatch,  20  N.  Y.  157;  Rogers  v.  Society,  19  Vt  187;  Seaton  y.  Grimm, 
110  Iowa,  145,  81  N.  W.  225;  Carpenter  v.  Frazier,  102  Tenn.  462,  52  S.  W. 
858;  Thomas  v.  Wilcox,  18  S.  D.  625,  101  N.  W.  1072.  Failure  of  the  notary's 
certificate  of  acknowledgment  of  articles  of  association  to  show  that  the  per- 
sons acknowledging  the  same  were  personally  known  to  him.  People  v. 
Cheeseman,  7  Colo.  376,  3  Pac.  716.  In  State  y.  Wood,  supra.  It  was  held 
that  a  statutory  requirement  that  one-half  of  the  capital  stock  shall  be  "act- 
ually paid  up  in  lawful  money  of  the  United  States,*'  is  substantially  com- 
plied with  If  the  corporation  has  property  the  market  value  of  which  is 
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ever:  "Because  a  substantial  compliance  will  do,  it  does  not  follow 
that  any  positive  statutory  requirement  can  be  omitted,  on  the  ground 
that  it  is  unimportant.  They  are  conditions  precedent  to  acquiring  a 
statutory  right,  and  none  can  be  dispensed  with  by  the  court."  •* 

Provisions  That  are  Merely  Directory. 

It  is  not  every  provision  in  a  charter  or  act  of  incorporation  set- 
ting out  formalities  to  be  observed  that  is  to  be  regarded  as  man- 
datory, so  that  a  compliance  therewith  will  be  held  a  condition 
precedent.  If  the  provision  is  merely  directory,  failure  to  comply 
with  it  will  not  be  fatal.  Whether  a  particular  provision  is  man- 
datory or  merely  directory  must  be  determined  by  ascertaining  the 
intention  of  the  legislature,  to  be  gathered  from  the  statute  and  its 
purpose ;  and  in  the  cases  on  this  point  we  must  expect  to  find  some 
conflicting  decisions.  The  distinction  may  be  illustrated  by  two 
Massachusetts  cases.  In  Utley  v.  Union  Tool  Co.,*'  the  alleged  corpo- 
ration was  an  association  which  had  undertaken  to  assume  corporate 
powers  under  a  statute  authorizing  three  or  more  persons,  who  had 
entered  into  "articles  of  agreement  in  writing''  for  the  transaction  of 
certain  kinds  of  business,  to  organize  in  a  manner  prescribed  by  the 
statute,  and  thereby  become  a  corporation.  The  court  held  that 
written  articles  of  agreement  were  essential  to  constitute  a  corporation. 

greater  than  the  par  value  of  the  stock.  A  statement  in  the  articles  that  the 
limit  of  indebtedness  shall  be  '*two-thirds  of  the  amount  of  the  capital  stock 
subscribed'*  is  a  sufficient  compliance  with  a  requirement  that  the  highest 
amount  of  indebtedness  to  which  the  corporation  is  at  any  time  to  subject 
itself  must  be  stated.    Park  v.  Zwart,  ©2  Iowa,  37,  60  N.  W.  220. 

•4  People  V.  Water  CJo.,  97  Cal.  276,  32  Pac.  236,  33  Am.  St  Rep.  172.  In 
this  case  the  statute  required  the  articles  of  association,  to  be  subscribed  by 
fire  or  more  persons,  and  acknowledged  by  each.  It  was  held  that  where 
five  persons  subscribed  the  articles,  but  only  four  persons  acknowledged 
them,  there  was  not  a  substantial  compliance.  For  other  cases  on  this  point, 
see  Clegg  v.  Grange  Co.,  61  Iowa,  121,  15  N.  W.  865;  People  v.  Golden  Gate 
Lodge.  128  Cal.  257,  60  Pac.  865.  In  State  v.  Association,  ?9  Ohio  St  390,  it  was 
held  that  a  certificate  of  incorporation  setting  forth  that  "the  manner  of 
carrying  on  the  business  shall  be  such  as  the  association  shall  from  time  to 
time  prescribe  by  rules,  regulations,  and  by-laws,  not  inconsistent  with  the 
laws  of  the  state,*'  was  not  a  substantial  compliance  with  a  requirement  that 
the  certificate  should  show  *the  manner  of  carrying  on  the  business  of  said 
association."  And  see  In  re  Crown  Bank,  44  Ch.  Div.  634.  Under  a  statute 
providing  that  a  copy  of  the  articles,  verified  under  oath  by  two  or  more  of 
the  signers  of  the  same,  shall  be  recorded  in  the  registry  of  deeds,  the  re- 
cording of  the  original  was  held  not  a  substantial  compliance.  Sclocum  v. 
Head,  106  Wis.  431,  81  N.  W.  673,  50  L.  R.  A.  324.  The  act  of  the  secretary 
of  state  in  filing  and  recording  articles  not  such  as  required  by  law  is  a 
nullity.    Kinston  &  C.  R.  Co.  v.  Stroud,  132  N.  O.  413,  43  S.  B.  913. 

•«  11  Gray  (Mass.)  139.    And  see  cases  heretofore  cited. 
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and  that  these  articles  must  fix  the  amount  of  the  capital  stock,  and 
set  forth  distinctly  the  purpose^  for  which,  and  the  place  in  which,  the 
corporation  was  established.  "There  is  an  obvious  reason,"  it  was 
said,  "for  making  such  organization  by  written  articles  of  agreement 
a  condition  precedent  to  the  exercise  of  corporate  rights.  It  is  the 
basis  on  which  all  subsequent  proceedings  are  to  rest,  and  is  designed 
to  take  the  place  of  a  charter  or  act  of  incorporation,  by  which  cor- 
porate rights  and  privileges  are  usually  granted."  On  the  other  hand,  in 
Newcomb  v.  Reed,  ••  where  an  act  of  incorporation  provided  that  the 
first  meeting  should  be  called  by  a  majority  of  the  persons  named  in  the 
act  of  incorporation,  it  was  held  that  this  provision  was  merely  di- 
rectory, and  a  failure  to  comply  therewith  did  not  prevent  the  cor- 
poration from  coming  into  existence.*^ 

Present    Grant   with   Conditions   Subsequent — Conditions   Precedent 

to  Doing  Business, 

Acts  authorizing  the  formation  of  a  corporation,  and  prescrib- 
ing conditions  precedent  to  its  coming  into  existence,  must  be  dis- 
tinguished from  acts  creating  a  corporation,  and  giving  it  a  present 
corporate  existence,  but  prescribing  conditions  to  be  subsequently 
complied  with.  In  the  latter  case,  acceptance  of  the  grant  is  all 
that  is  necessary  to  the  creation  of  a  corporation.  Noncompliance 
with  a  condition  subsequent  does  not  affect  the  existence  of  the 
corporation,  though  it  may  be  ground  for  a  proceeding  by  the  state 
to  forfeit  the  charter.  An  act  of  the  legislature  of  Missouri,  in- 
corporating a  railroad  company,  declared  that  "a  company  is  hereby 
created,  called  the  'St.  Joseph  &  Iowa  Railroad  Company,' "  and 
designated  the  first  board  of  directors,  but  imposed  no  conditions 
precedent.  It  did  provide,  however,  that  the  directors  should  meet 
and  organize  as  a  board  of  directors,  and  open  books  for  subscrip- 
tions to  stock,  and  fixed  a  time  within  which  the  company  should 
commence  and  complete  its  road.  It  was  held  that  these  were 
merely  conditions  subsequent;  that  the  act  was  a  present  grant  of 
corporate  powers;  and  that  the  corporation  came  into  existence  on 
acceptance  of  the  charter.** 

»•  12  Allen  (Mass.)  362,  1  Cumming,  Gas.  Priv.  Corp.  67. 

»7  See,  also,  Walworth  v.  Brackett,  98  Mass.  98;  Cross  v.  Mill  Co.,  17  111.  54 
Proprietors  of  City  Hotel  in  Worcester  y.  Dickinson,  6  Gray  (Mass.)  586,  593 
Eakright  t.  Railroad  Co.,  13  Ind.  404;  Humphreys  v.  Mooney,  5  Colo.  282 
Braintree  Water-Supply  Co.  t.  Town  of  Braintree,  146  Mass.  482,  16  N.  B. 
420. 

9B  St  Joseph  &  I.  R.  Co.  T.  Shambaugh,  106  Mo.  557,  17  S.  W.  582.  See, 
also,  Cheraw  &  C.  R.  Co.  v.  White,  14  S.  C.  51;  Toledo  &  Ann  Arbor  R.  Co. 
V.  Johnson,  49  Mich.  148,  13  N.  W.  492.    For  other  iUustrations  of  conditions 
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Conditions  precedent  to  the  formation  of  a  corporation  must  be 
distinguished  from  conditions  precedent  to  the  right  to  engage  in 
business  after  the  corporation  has  been  formed.  The  latter  are 
conditions  subsequent,  a  noncompliance  with  which,  while  it  may 
give  the  state  a  right  to  maintain  proceedings  to  forfeit  the  char- 
ter, does  not,  in  the  absence  of  such  proceedings,  in  any  way  affect 
the  legal  existence  of  the  corporation.  The  case  of  Harrod  v.  Ha- 
mer  ••  illustrates  this  distinction.  A  statute  of  Wisconsin  provided 
that,  before  any  corporation  organized  thereunder  should  "com- 
mence business,"  the  officers  should  cause  the  articles  of  associa- 
tion to  be  published  in  the  papers,  make  a  certificate  setting  forth 
the  purpose  for  which  the  corporation  was  formed  and  certain  other 
facts,  and  deposit  the  same  with  certain  public  officers.  It  was 
held  that  a  failure  to  comply  with  these  conditions  did  not  affect 
the  legal  existence  of  the  corporation.  *••  "There  is  a  broad  and 
obvious  distinction  between  such  acts  as  are  declared  to  be  necessary 
steps  in  the  process  of  incorporation,  and  such  as  are  required  of  the 
individuals  seeking  to  become  incorporated,  but  are  not  made  pre- 
requisites to  the  assumption  of  corporate  powers.  In  respect  to 
the  former,  any  material  omission  will  be  fatal  to  the  existence  of 
the  corporation,  and  may  be  taken  advantage  of  collaterally,  in  any 
form  in  which  the  fact  of  incorporation  can  properly  be  called  in 
question.  In  respect  to  the  latter,  the  corporation  is  responsible 
only  to  the  government,  and  in  a  direct  proceeding  to  forfeit  its  char- 
ter." "* 

Who  may  Object — Corporation  de  Facto — Estoppel, 

While  conditions  precedent  must  always  be  performed,  in  order 
that  a  corporation  may  have  a  legal  existence,  it  does  not  follow  that 
objection  to  the  existence  of  a  corporation  on  this  ground  can  be 
raised  by  any  and  every  person,   and   in  every   proceeding.     The 

■nbsequent,  see  Boston  Acid  Manufg  Go.  y.  Moring,  15  Gray  (Mass.)  211; 
Schenectad^  &  Saratoga  Plank-Road  Go.  v.  Thatcher,  11  N.  Y.  102;  Merrick  v. 
'Goyemor  Co.,  101  Mass.  381. 

••32  Wis.  162, 

!••  See,  also,  In  re  Shakopee  Manufg  Go.,  37  Minn.  91,  33  N.  W.  210;  Baker 
▼.  Backns*  Adm'r,  32  111.  79;  Lord  y.  Association,  37  Md.  320;  Hammond  y. 
Straus,  53  Md.  1,  11;  Holmes  y.  Gilllland,  41  Barb.  (N.  Y.)  568;  Hughesdale 
Mannfg  Go.  y.  Vanner,  12  R.  I.  491;  Granby  Mining  &  Smelting  Go.  y.  Rich- 
ards, 96  Mo.  106,  8  S.  W.  246;  Sparks  y.  Steel  Oo.,  87  Ala.  294,  6  South.  195: 
Portland  &  G.  Tampike  Go.  y.  Bobb,  88  Ky.  226,  10  S.  W.  794.  But  sec 
Bigelow  y.  Gregory,  73  111.  197;  Hurt  y.  Salisbury,  55  Mo.  311;  Elsfeld  y. 
Kenworth,  60  Iowa,  389. 

101  Mokelumne  Hill  Ganal  Min.  Go.  y.  Woodbury,  14  Gal.  424,  73  Am.  Dee. 
658;  Hyde  y.  Doe,  4  Sawy.  133,  Fed.  Gas.  Na  6,969;  State  y.  Twin  Village 
Water  Go^  98  Me.  214,  56  Att.  763. 
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objection  may  always  be  raised  by  the  state  in  a  direct  proceeding 
brought  by  it  to  test  the  right  to  corporate  existence,  as  in  quo  warranto 
proceedings,  or  proceedings  in  the  nature  of  quo  warranto.*®*  Even  the 
state,  however,  cannot  always  raise  the  objection;  and  there  are  many 
cases  in  which  private  individuals  cannot  object  at  all,  though  in  a  direct 
proceeding  by  the  state  it  might  be  held  that  there  was  no  legal  incor- 
poration. 

We  shall  presently  see,  that  if  there  has  been  a  bona  fide  attempt 
to  incorporate,  under  a  law  authorizing  incorporation,  and  the  law  has 
been  so  far  complied  with  as  to  make  the  association  what  is  called 
a  "corporation  de  facto,"  the  only  way  in  which  its  corporate  ex- 
istence can  be  questioned  is  in  a  direct  proceeding  by  the  state, 
brought  for  that  purpose.  Private  individuals  cannot  raise  the  objec- 
tion in  such  a  case,  either  directly  or  indirectly,  and  even  the  state 
cannot  raise  the  objection  collaterally.  If  failure  to  comply  with  condi- 
tions precedent  prevents  the  coming  into  existence  of  any  corporation 
either  de  jure  or  de  facto,  then,  on  principle  and  in  reason,  the  question 
may  be  raised  collaterally  as  well  as  directly,  and  by  private  individuals 
as  well  as  by  the  state,  tmless  there  is  something  to  operate  as  an  estop- 
pel. When  a  private  individual,  therefore,  raises  the  objection  that 
conditions  precedent  have  not  been  complied  with,  the  question,  in  the 
absence  of  elements  of  estoppel,  is  whether  or  not  there  is  a  corpora- 
tion de  facto.    If  there  is,  he  cannot  object ;  otherwise,  he  can. 

Where  there  is  not  even  a  corporation  de  facto,  a  private  person 
may,  by  the  weight  of  authority,  be  barred  from  raising  the  objec- 
tion on  the  ground  that  he  is  estopped  by  his  conduct,  as  by  having 
dealt  with  the  pretended  corporation  as  a  corporation,  or  by  having 
held  it  out  to  the  public  as  a  legally  constituted  corporation. 

There  is  much  confusion,  and  some  direct  conflict,  in  the  decisions, 
on  the  law  governing  corporations  de  facto,  and  on  the  question  of 
estoppel.  These  questions  will  be  discussed  and  explained  at  length 
in  a  subsequent  chapter.*  •• 

102  Attorney  General  ▼.  Hanchett,  42  Mich.  486,  4  N.  W.  182;  People  v. 
Montecito  Water  Ck).,  97  Cal.  276,  32  Pac.  236,  33  Am.  St  Rep.  172;  State  v. 
Central  Ohio  Mut  Relief  Ass'n,  20  Ohio  St  389;  People  ▼•  Selfrldge,  62  Cal. 
831;  People  v.  Chambers,  42  Oal.  201. 

lot  Post  p.  7a 
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AGBBEMHHT  MHgWKHII  0OBPORATOB8  AHB  OOBPORATIOH. 


S7*  Am  asveeati«mt  Wiwcn  tko  99rp9wm,t9an  a»d  tke  eovpoimtloat  oreat- 
lac  »  •mtmetul  TmUMmm,  Wtw^m  tkem,  U  ffci— tial  to  tko 
iom  otf  o  vrl'voto  oorporotioB. 


It  is  essential  to  the  existence  of  a  private  corporation  that  there 
shall  be  an  agreement  between  the  corporators  and  the  corporation, 
creating  a  contractual  relation  between  them.  There  can  be  no  such 
thing  as  a  corporation  aggregate  without  members,  and  a  person  cannot 
become  a  member  except  by  his  own  agreement  or  contract.  Some 
writers  and  some  of  the  cases  say  that  there  must  be  an  agreement  be- 
tween the  members,  creating  a  contractual  relation  between  them,  ^•^ 
but  this  is  inaccurate.  There  is  no  contract  between  individual  mem- 
bers in  the  formation  of  a  corporation.  The  contract  is  between  each 
individual  member  and  the  whole  body  of  members  in  their  collective 
capacity,  represented  by  the  corporation ;  that  is,  between  each  member 
and  the  corporation.  A  subscription  for  shares,  for  instance,  in  the 
organization  of  a  corporation,  is  not  a  contract  between  the  subscriber 
and  the  other  subscribers  individually,  but  it  is  a  contract  between  each 
subscriber  and  the  corporate  body.  This  subject  will  be  explained  at 
length  in  a  subsequent  chapter.^^* 

WHO  MAT  BEOOMB  OOBPOBATOB8. 

28*  ITaleis  ezeluded  liy  tke  itatnte,  any  perflon  wko  kas  tke  eapoeiti 
to  enter  into  eontnurto  may  be  a  eorporator. 

29.  If  a  statute  proTldee  tkat  a  eevtain  nnmber  of  penons  may  or^ 
Saidse  a  eorporatioii*  tke  preeorlbed  munber  of  bona  fide  eor« 
poratovs  ie  neeeesary* 

Capacity  of  the  Corporators, 

It  is  an  implied  term  in  every  statute  authorizing  the  formation  of 
corporations,  and  not  expressly  providing  otherwise,  that  the  cor- 
porators shall  be  persons  who  are  sui  juris,  and  competent  to  enter 
into  a  valid  contract,  though  the  statute  may  in  terms  say  nothing  at 
all  about  their  capacity,^**  Thus,  it  is  implied  that  the  corporators 
shall  be  of  full  age.**^ 

i«4  1  Mor.  Prlv.  Ctorp.  (  24.  And  see  Laoman  t.  Railroad  Co.,  30  Pa.  42, 
72  Am.  Dec  685;  Green  y.  Knife  Falls  Boom  Ck>rp.,  35  Minn.  155,  27  X.  W. 
024. 

!••  Post,  p.  251. 

io«  In  re  Globe  Mot  Beiu  Aw'n,  6a  Uuu,  263,  17  N.  Y.  Supp.  852. 

ittld. 
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Corporations  are  composed  generally  of  natural  persons  in  their 
natural  capacity ;  but  they  may  be  composed  of  persons  in  their  politi- 
cal and  artificial  capacity,  as  other  corporations.  In  the  time  of  Ed- 
ward the  Sixth,  a  hospital  corporation  was  established  and  chartered 
in  England,  composed  of  the  mayor,  citizens,  and  commonalty  of 
London;  and  the  same  is  true  of  a  number  of  colleges,  universities, 
and  hospitals,  both  in  England  and  in  this  country.**'  The  univer- 
sities of  Oxford  and  Cambridge  are  corporations  composed  of  many 
colleges  which  are  separate  and  distinct  corporations.  In  some  juris- 
dictions one  business  corporation  is  allowed  to  take  shares  in  an- 
other.*®* It  has  been  very  generally  held  in  this  country,  however, 
that,  in  the  absence  of  express  provision  to  that  effect  in  the  statute, 
a  private  business  corporation  cannot  become  a  member  of  another 
corporation  by  subscribing  for  shares,  as  it  is  considered  that  public 
policy  restricts  the  right  to  form  a  corporation  to  persons  acting  in- 
dividually and  in  their  natural  capacity.***  And  it  has  been  held  that 
this  rule  is  not  affected  by  the  fact  that  the  statute  allows  "persons" 
to  incorporate;  and  there  is  another  statute  declaring  that  the  term 
"person"  may  be  construed  to  include  corporations  as  well  as  individ- 
uals, as  this  does  not  require  such  a  construction  in  all  cases.*** 

Unless  the  statute  expressly  requires  that  the  individuals  organiz- 
ing a  corporation  shall  be  residents  of  the  state,  a  corporation  may  be 
formed  by  nonresidents,  and,  in  so  far  as  that  state  is  concerned,  it 
can  make  no  difference  that  the  place  of  business  of  the  corporation 
is  to  be  in  the  state  of  the  corporators'  residence.***  Whether  or  not 
the  corporation  will  be  recognized  as  valid  by  the  latter  state  is  a  dif- 
ferent question,  and  depends  upon  whether  such  an  incorporation  was 
an  evasion  of,  and  a  fraud  upon,  its  laws.***  In  most  states  a  certain 
number  of  the  corporators  are  required  to  be  residents. 

Number  of  Corporators. 

Generally,  the  statutes  authorizing  the  formation  of  corporations  re- 
quire expressly  that  there  shall  be  at  least  a  certain  number  of  cor- 
porators, and  such  a  requirement  must  be  complied  with.    If  less  than 

108  Regents  of  Unlyersity  of  Maryland  t.  WiUiamg,  9  Gill  &  J.  (Md.)  365, 
303,  31  Am.  Dec.  72. 

108  Post,  p.  145. 

110  PoBt,  p.  145.  See  Denny  Hotel  Ck>.  of  Seattle  y.  Schram,  6  Wash.  134, 
32  Pac.  1002,  36  Am.  St  Rep.  130;  Central  R«  Go.  t.  Penngylyanla  R.  Co., 
31  N.  J.  Eq.  475. 

111  Denny  Hotel  Co.  of  Seattle  t.  Schram,  supra. 

lis  Demarest  y.  Flack,  128  N.  Y.  205,  28  N.  E.  645,  13  L.  R.  A.  854;  Lan- 
caster y.  Improyement  Co.,  140  N«  Y.  576,  85  N.  B.  964^  24  L.  R.  A.  322. 
lit  Demarest  y.  Flack,  supra. 
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the  required  number  of  persons  attempt  to  organize  under  the  statute, 
no  corporation  will  come  into  existence.^** 

It  is  perhaps  safe  to  say  that  there  is  in  no  state  a  statute  author- 
izing a  single  individual  to  form  himself  into  a  corporate  body,  and 
thus  change  his  status  and  liabilities  in  business  transactions.  It  must 
not  be  supposed,  however,  that  the  state  has  no  power  to  constitute  a 
single  person  a  private  corporation.  The  state  may,  if  the  legislature 
sees  fit,  and  there  are  no  constitutional  restrictions,  grant  a  charter,  as 
a  private  business  corporation,  to  one  man  alone,  and  leave  it  optional 
with  him  whether  he  will  associate  other  persons  with  him,  or  have 
succession  without  doing  so.  In  such  a  case  it  was  said :  "The  grant 
being  to  one  person,  ♦  ♦  ♦  the  inference  necessarily  is  that  it  was 
the  intention  of  the  legislature  to  permit  that  one  person  or  his  suc- 
cessor to  exercise  all  the  corporate  powers,  and  to  make  his  acts,  when 
acting  upon  the  subject-matter  of  the  corporation,  and  within  its 
sphere  of  action  and  grant  of  power,  the  acts  of  the  corporation."  *^* 
A  statute  is  not  to  be  construed  as  authorizing  a  single  individual  to 
form  and  become  a  corporation,  unless  such  an  intention  on  the  part 
of  the  legislature  is  clear.  Thus,  one  person  alone  cannot  organize  a 
corporation  imder  a  statute  authorizing  "any  number  of  persons"  to 
associate  themselves  and  become  incorporated;  for  it  is  against  the 
policy  and  intent  of  the  law  to  permit  a  single  individual  to  conduct 
his  business  in  the  name  of  and  as  a  corporation,  so  as  to  exempt  him- 
self from  the  liabilities  of  other  natural  persons.**^  Where  a  cor- 
poration is  legally  organized  by  the  requisite  number  of  persons,  the 
fact  that  one  person  becomes  the  owner  of  all  the  shares  does  not  dis- 
solve it.^** 

114  Montgomery  v.  Forbes,  148  Mass.  249,  19  N.  B.  842,  1  Gnmmlng,  Oas. 
Priv.  Corp.  69;  State  v.  Crltchett,  87  Minn.  13,  82  N.  W.  787.  In  the  absence 
of  fraud,  tbe  objection  cannot  be  raised  that  six  of  the  seven  required  stools- 
holders  are  **straw"  men,  having  no  real  interest  Salomon  v.  Salomon  & 
Co.,  13  The  Times  L.  R.  46,  reversing  Broderip  v.  Salomon,  L.  B.  2  Ch.  823, 
72  Lk  T.  R^.  755.    Ante,  p.  40. 

11  •  Penobscot  Boom  Ck>rp.  v.  Lamson,  16  Me.  224,  83  Am.  Dec.  656.  And 
see  Day  v.  Stetson,  '8  Oreenl.  (Me.)  365. 

11 T  Ix)uisville  Banking  Go.  v.  Blsenman,  94  Ky.  88,  21  8.  W.  531,  1049,  19 
L.  R.  A.  684,  42  Am.  St.  Rep.  835;  Swift  v.  Smith,  66  Md.  428,  5  AtL  534,  57 
Am.  Rep.  83& 

lis  Post  p.  233. 
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FUBPOSE  OF  nrCOBPOBATIOH. 

30.  Sinee  lesislatiTO  Amihority  1«  eraentiAl  to  a  Talld  Imeorporatioii 
ike  pmrpose  for  ^rliiek  m  eorporatioii  is  f onaod  atiuat  eoaie  witli- 
la  tko  purposes  amtkoHsed  hj  the  statntSb 

Since  there  can  be  no  valid  incorporation  without  legislative  au- 
thority, it  follows  that  the  object  of  a  proposed  corporation  must  be 
such  as  the  statute  authorizes.  It  is  not  a  question  whether  the  ob- 
ject is  lawful  or  unlawful,  but  whether  it  is  authorized.*** 

The  difficulty  in  this  connection,  and  the  only  difficulty,  is  in  deter- 
mining, on  a  construction  of  the  statute,  whether  the  purpose  of 
particular  associations,  as  set  forth  in  the  articles  of  association  or 
certificate,  is  within  the  statute.  Some  cases  are  very  clear.  Thus, 
there  can  be  no  doubt  but  that  a  statute  authorizing  corporations  for 
manufacturing  purposes  does  not  authorize  a  corporation  for  banking, 
or  for  constructing  and  operating  a  railroad.  Sometimes,  however, 
the  construction  of  the  statute  and  application  of  the  rule  is  difficult. 
A  statute  authorizing  the  formation  of  corporations  "for  buying,  sell- 
ing, exchanging  and  dealing  in  all  kinds  of  property,  real  or  personal, 
or  both,"  is  very  broad.  Perhaps  it  might  be  held  to  authorize  a 
manufacturing  or  banking  corporation;  but  it  does  not  authorize  a 
corporation  "to  encourage  frugality  and  economy  in  its  members;  to 
create,  husband,  and  distribute  ftmds  from  monthly  installments,  dues, 
or  investments  from  its  members ;  to  purchase,  take,  hold,  sell,  convey, 
lease,  rent,  and  mortgage  real  estate  and  personal  property;  to  loan 
surplus  accumulations ;  and  to  carry  on  and  conduct  a  general  invest- 
ment business,"-;-for  the  primary  object  of  such  an  association  is  to 
obtain  money  from  its  members,  and  the  disposal  of  the  money  ob- 
tained by  it  is  merely  an  incidental  or  secondary  object.***  Nor,  for 
the  same  reason,  is  such  a  corporation  authorized  by  a  statute  provid- 
ing for  the  formation  of  corporations  "for  loaning  money  on  securities 
or  otherwise,"  or  "for  the  maintenance  of  any  benevolent  or  chari- 
table institution."  ***    Other  decisions  are  given  below.*** 

lit  state  v.  Intematianal  Inv.  Co.,  88  Wis.  612,  60  N.  W.  796,  43  Am.  St 
Rep.  920;  People  y.  Rose,  174  111.  310,  51  N.  E.  246,  44  L.  R.  A.  124;  Indiana 
Bond  Co.  V.  Ogle,  22  Ind.  App.  593,  54  N.  E.  407,  72  Am.  St  Rep.  32G;  Ditt- 
man  v.  Distilling  Co.  of  America,  64  N.  J.  Eq.  537,  54  Atl.  570. 

1«0  Id.  181  Id. 

1S2  A  corporation  to  build  and  maintain  an  opera  house  and  lecture  hall  is 
authorized  by  a  statute  allowing  incorporation  for  the  support  of  any  educa- 
tional or  literary  undertaking,  or  for  the  promotion  of  music  or  other  fine 
arts.  Seymour  Opera-House  Ca  v.  Wooldridge  (Tex.  Civ.  App.)  31  S.  W.  234. 
A  statute  allowing  coiporatlons  to  carry  on  aa  "industrial  pursuit"  authorizes 
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Where  the  object  of  an  attempted  incorporation  cannot  be  brought 
within  any  of  the  purposes  specifically  mentioned  in  the  statute,  it 
is  often  sought  to  sustain  the  incorporation  under  a  general  clause 
contained  in  the  statutes  of  most  states.  The  construction  of  such 
clauses  has  given  rise  to  conflicting  decisions.  In  Wisconsin,  a  stat- 
ute, after  specifying  certain  purposes  for  which  corporations  might 
be  formed,  added  the  general  dause,  "or  for  any  lawful  business 
or  purpose  whatever."  The  Wisconsin  court,  construing  this  clause, 
held  that,  "by  a  well-settled  rule  of  construction,  these  general  words 
extend  only  to  things  of  a  kindred  nature  to  those  specifically  au- 

corporations  to  carry  on  the  express  business.  Wells,  Fargo  &  Co.  v.  Northern 
Pac.  R.  Co.  (C.  C)  23  Fed.  469;  or  a  mercantile  business  for  the  sale  of  goods, 
Agna  Fria  Copper  Co.  y.  Bashford-Burmister  Co.,  4  Ariz.  203,  35  Pac.  983; 
Caryer  Mercantile  Co.  t.  Hulme,  7  Mont.  566,  19  Pac.  213.    Under  a  statute 
allowing  corporations  for  any  lawful  enterprise,  business,  pursuit,  or  occupa- 
tion, a  corporation  may  be  formed  to  guaranty  the  bonds  of  a  university.; 
Maxwell  v.  Akin  (C.  C.)  89  Fed.  178.    A  statute  authorizing  "manufacturing" 
companies  includes  electric  light  and  gas  companies.    Be^tgs  v.  Illuminating 
Co.,  96  Ala.  295,  11  South.  381,  88  Am.  St  Rep.  94;   Nassau  Gaslight  Co.  v. 
City  of  Brooklyn.  89  N.  Y.  409;   People  v.  Wemple,  129  N.  Y.  543,  29  N.  E. 
808,  14  L.  R.  A  708.    But  see  Com.  v.  Northern  Electric  Right  &  Power  Co., ' 
145  Pa.  105,  22  Atl.  839,  14  L.  R.  A  107.    "Manufacturing"  includes  the  pro-  j 
ductlon  of  ice  by  artificial  means,  but  it  has  been  held  that  it  does  not  include ' 
the  collection,  storage,  preparation  for  market,  and  transportation  of  natural- 
ly formed  ice.    People  v.  Knickerbocker  Ice  Co.,  99  N.  Y.  181,  1  N.  B.  669. 
Contra,  Attorney  General  v.  Lorman,  59  Mich.  157,  26  N.  W.  311,  60  Am.  Rep. 
287.    It  also  includes  the  manufacture  of  lumber,  flour,  and  meal.    Cross  v. 
Mill  Co.,  17  111,  64.    A  statute  authorizing  corporations  for  "manufacturing" 
purposes  does  not  authorize  a  corporation  for  the  purpose  of  carrying  on  a 
manufacturing  business,  and  also  another  and  independent  business  not  prop- 
erly incident  to  or  connected  with  manufacturing.    State  t.  Minnesota  Thresh- 
er Manufg  Co.,  40  Minn.  213,  41  N.  W.  1020,  3  L.  R.  A.  510.    A  statute  au- 
thorizing corporations  "for  the  erection  of  buildings*'  was  held  to  authorize 
corporations  for  erecting  buildings  as  a  business  only.    People  v.  Troy  House 
Co^  44  Barb.  (N.  Y.)  625.    In  Guadalupe  &  S.  A.  R.  Stock  Ass'n  y.  West,  70 
Tex.  891,  7  S.  W.  817,  it  was  held  that  a  corporation  organized  to  protect  the 
personal  property  of  Its  members  from  yiolence,  theft  etc.,  to  raise  money 
for  necessary  expenses  by  assessments,  and  confer  with  the  state  officers,  em- 
ploy counsel,  police,  and  detectiyes,  when  necessary  to  the  prosecution  of 
criminals,  though  somewhat  noyel  and  peculiar,  was  authorized  by  a  statute 
proyiding  that  priyate  corporations  might  be  formed  for  mutual  profit  or 
benefit,  not  inconsistent  with  the  constitution  and  laws  of  the  state.    That  an 
educational  institutioa  Is  hot  a  corporation  "for  pecuniary  profit,"  though  fees 
are  charged  for  tuition,  see  Santa  Clara  Female  Academy  v.  SulUvan,  116 
•111.  875,  6  N.  B.  183,  56  Am.  Rep.  776.    A  "mutual  reUance  society,"  consti- 
tuted for  pecuniary  gain  cannot  be  formed  under  an  act  for  the  Incorporation 
of  beneyolent,  charitable,  scientific,  and  missionary  societies.    People  v.  Nel- 
son, 46  N-  Y.  477.    As  to  thft  pnfpoaiHi  for  which  corporations  may  be  formed. 
see,  generally,  10  Cyc.  pp.  16(>-165.  ~~^  ' 
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thorized  by  the  section.  'Noscitur  a  sodls/  Any  other  construction 
would  enable  parties,  by  mere  agreement,  to  form  a  corporation  for 
any  conceivable  'business  or  purpose  whatever/  not  in  violation  of 
law-  Certainly,  the  legislature  never  intended  to  grant  such  unlimited 
authority."^*'     This  construction  is  certainly  very  questionable. 

A  better  decision  was  made  by  the  Missouri  court  in  construing  a 
general  clause  which  authorized  the  formation  of  corporations  "for 
any  other  purpose  intended  for  pecuniary  profit  or  gain  not  otherwise 
specially  provided  for,  and  not  inconsistent  with  the  constitution  and 
laws  of  this  state."  It  was  held  that  this  authorized  a  corporation  as 
the  words  of  the  clause  imported,  and  should  not  be  construed  and 
limited  to  corporations  of  the  kind  specially  mentioned  in  the  preced- 
ing clauses.***  And  it  has  been  held  that  a  statute  authorizing  cor- 
porations "for  mining,  manufacturing,  and  other  industrial  pursuits" 
did  not  limit  the  purpose  to  such  industrial  pursuits  as  mining  and 
manufacturing,  but  extended  to  the  express  business,  or  any  other  in- 
dustrial pursuit.**'  There  are  many  other  cases  in  which  the  statute 
has  been  similarly  construed."*  The  question  in  all  cases  is  what  was 
the  intention  of  the  legislature,  and  not  what,  in  the  opinion  of  the 
court,  the  legislature  ought  to  have  intended. 

Formation  for  Unlawful  Purposes. 

The  formation  of  a  corporation  is  not  permitted  where  the  real  pur- 
pose of  the  corporation  is  to  cloak  an  illegal  object  or  an  unlawful 
business ;  and  in  such  case  the  fiction  of  the  existence  of  the  corpora- 
tion as  a  legal  entity  will  be  disregarded,  and  the  acts  of  the  real 
parties  dealt  with  as  if  no  corporation  had  been  formed.* 

A  corporation  formed  by  the  various  manufacturers  and  sellers  of 
a  product,  for  the  purpose  of  getting  control  of  the  manufacture  and 
sale  of  the  product,  so  as  to  stifle  competition,  and  control  the  supply 
and  price,  is  illegal,  as  being  contrary  to  public  policy,  because  it 
creates  a  monopoly,  and  is  in  restraint  of  trade.     In  Distilling  & 

iss  State  v.  International  Inv.  Co.,  88  Wis.  612,  60  N.  W.  798,  43  Am.  St. 
Rep.  920.  Even  under  this  construction,  it  is  held  that  a  statute  authorizing 
the  formation  of  corporations  for  the  purpose  of  building  and  operating  tele- 
graph lines,  or  for  any  other  lawful  business,  etc.,  authorizes  a  corporation 
for  building  and  operating  a  telephone  line,  as  that  Is  of  a  kindred  nature. 
Wisconsin  Tel.  CJa  v.  City  of  Oshkosh,  62  Wis.  32,  21  N.  W.  828. 

"4  state  V.  Corkins,  123  Mo.  66,  27  S.  W.  363. 

i«»  Wells,  Fargo  &  Co.  v.  Northern  Pac  R.  Co.  (C.  C.)  23  Fed.  469,  474. 

!«•  York  Park  Bldg.  Ass'n  t.  Barnes,  39  Neb.  834,  58  N.  W.  440;  National 
Bank  v.  Texas  Inv.  Co.,  74  Tex.  421, 12  S.  W.  101;  Brown  v.  Corbin,  40  Minn. 
508,  42  N.  W.  481;  Yokes  y.  Baton,  86  S.  W.  174,  27  Ky.  Law  Rep.  368. 

^  First  Nat.  Bank  y.  Trebeln  Co.,  69  Ohio  St  316,  62  N.  B.  884.  And  see 
United  States  y.  N<tfthem  Securities  Co.  (C.  C.)  120  Fed.  721.    See  10  Cyc.  161. 
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Cattle  Feeding  Co.  v.  People,**^  in  which  quo  warranto  proceedings 
were  brought  against  the  defendant  corporation  to  oust  it  from  the 
exercise  of  corporate  franchises,  it  appeared  that  a  trust  combination 
was  organized  in  order  to  obtain  control  of  the  manufacture  and  sale 
of  distillery  products,  by  purchasing  the  stock  of  various  distillery 
companies,  and  placing  it  in  the  hands  of  trustees.  The  trust  combina- 
tion was  then  changed  into  the  defendant  corporation,  which  was 
organized,  owned,  and  controlled  by  the  trustees  of  the  combination, 
and  all  the  property  controlled  by  the  combination  was  transferred  to 
it  The  corporation  was  held  illegal,  as  creating  a  monopoly,  and  was 
ousted  from  the  exercise  of  corporate  franchises.^** 


CORPORATE  HAMSL 

82*  A  eovporatioiL  ativst  liaTe  a  eorporate  name, 

83.  Ordiiuurily  the    eerporaton    B&ay   select   any   name   tliey   oliooie. 


(a)  Sometimee  there  are  statutory  restriotione  In  this  reipeet,  and 
tke  statute  must  be  eompUed  wltli* 

G>)  By  the  eommon  la^r,  and  hj  statute  in  some  states,  a  corporation 
may  not  adopt  tke  same,  or  substantially  tbe  same,  name  ai 
tbat  of  another  corporation  chartered  by  the  same  state. 

34.  A  corporation  may  acquire  a  name  by  user  or  reputation  and  it 

may  thus  be  known  by  scTcral  names. 

35.  THHien  a  name  has  been  ^^en  to  a  corporation  in  its  creation,  it 
Lot  be  changed  ^DH.thout  lesialatiTC  authority. 


As  was  stated  in  explaining  the  attributes  of  a  corporate  body,  it 
is  essential  to  the  existence  of  such  a  body  that  it  shall  have  some 
name  by  which  it  may  be  known  and  have  succession^  and  under 
which  it  can  contract  and  sue  and  be  sued.^** 


itT  156  111.  448,  41  N.  B.  188,  47  Am.  St.  Rep.  200. 

!«•  See,  also,  People  v.  North  River  Sugar-Reflning  Co.,  121  N.  Y.  587,  24  N. 
B.  884,  9  L.  R.  A.  33,  18  Am^  St.  Rep.  843;  Rictiardson  v.  Buhl,  77  Mich.  632, 
43  N.  W.  1102,  6  L.  R.  A.  457;  State  v.  Standard  Oil  Co.,  49  Ohio  St.  137,  30 
N«  £.  279,  15  L.  R.  A.  145,  34  Am.  St  Rep.  541;  People  t.  Chicago  Gas  Trust 
Cc  130  III.  208,  22  N.  B.  796,  8  L.  R.  A.  497,  17  Am.  St.  Rep.  319;  State  v. 
Nebraska  Distilling  Co.,  29  Neb.  700,  46  N.  W.  155;  People  t.  Milk  Exchange. 
146  N.  Y.  269,  39  N.  B.  1062,  27  L.  R.  A.  437,  45  Am.  St  Rep.  609;  Harding 
T.  American  Glucose  Co.,  182  111.  561,  55  N.  B.  577.    Post  (.  288. 

is»  Ante,  p.  Ifk  "The  names  of  corporations  are  given  of  necessity,  for 
the  name  Is,  as  It  were,  the  very  being  of  the  constitution;  for,  though  it  is 
the  will  of  the  king  that  erects  them,  yet  the  name  is  the  knot  of  their  com- 
Unatlon,  without  which  they  could  not  perform  their  corporate  acts;   for  it 
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Ordinarily,  in  organizing  a  corporation,  the  corporators  may  sdect 
any  name  tiiey  choose  for  the  body,  but. in  some  states  the  dioice  is 
to  some  extent  limited  by  statute.  In  Connecticut  it  was,  and  is  per- 
haps still,  required  by  statute  that  the  name  of  every  corporation  or- 
ganized under  the  general  laws  shall  commence  with  the  word,  "The," 
and  end  with  the  word,  "Company"  or  "Corporation";  and  there  are 
similar  provisions  in  some  of  the  other  states. 

Name  of  Another  Corporaiion. 

In  some  states  it  is  expressly  provided  by  statute  that  no  corpora- 
tion shall  adopt  the  same  name  that  is  being  used  at  the  time  by  an- 
other corporation.*'*  This,  or  a  similar  provision,  it  has  been  held, 
prevents  the  selection  of  a  name  that  is  substantially,  though  not  ex- 
actly, the  same  as  that  of  another  corporation.*'* 

At  common  law,  and  independently  of  any  statute,  a  corporation 
has  an  exclusive  sight  to  the  use  of  its  name,  and  it  will  be  protected 
by  a  court  of  equity,  by  injunction,  against  its  use  by  another  corpora- 
tion*  "The  name  of  a  corporation  is  a  necessary  element  of  its  ex- 
istence, and,  aside  from  any  statute,  the  right  to  its  exclusive  use 
will  be  protected  upon  the  same  principles  that  persons  are  protected 
in  the  use  of  trade-marks."  **' 

Acquisition  by  User  and  Reputation. 

Generally,  a  name  is  given  to  a  corporation  when  it  is  created, 
whether  by  a  special  law  or  under  a  general  law.     If  this  is  not  done, 

is  nobody  to  plead  and  be  impleaded  to  take  and  give,  until  It  hath  gotten 
a  name."  2  Bac.  Abr.  tit  "Corporations/'  c.  1.  "The  identity  of  name  is  the 
principal  means  for  effecting  that  perpetuity  of  succession,  with  members 
frequently  changing,  which  is  an  important  purpose  of  incorporation."  Reg. 
V.  Registrar,  10  Q.  B.  839. 

x«o  See  Elgin  Butter  Co.  v.  Elgin  Creamery  Co.,  165  lU.  127,  40  N.  B.  616; 
State  v.  McGrath,  92  Mo.  355,  5  S.  W.  29;  Illinois  Watch  Case  Co.  y.  Pearson, 
140  111.  423,  31  N.  E.  400,  16  L.  R.  A.  429. 

i>i  Thus,  it  was  held  that,  where  there  was  a  corporation  by  the  name  of 
"Kansas  City  Real-Estate  and  Stock-Exchange,"  the  secretary  of  state  would 
not  be  compelled  by  a  writ  of  mandamus  to  issue  a  certificate  of  incorpora- 
tion to  the  "Kansas  City  Real-Estate  Exchange."  State  y.  McGrath,  supra. 
The  supreme  court  of  Illinois,  howeyer,  held  that  such  a  statute  did  not  pre> 
yent  the  Incorporation  of  the  "Elghi  Butter  Company"  and  the  "Elgin  Cream- 
ery Company."    Elgin  Butter  Co.  y.  Elgin  Creamery  Co.,  supra. 

i«2  State  y.  McGrath,  92  Mo.  355,  5  S.  W.  29;  Newby  y.  Railway  Co.,  Deady, 
609,  Fed.  Cas.  No.  10,144;  Holmes,  Booth  &  Hay  dens  y.  Holmes,  Booth  & 
Atwood  Manuf'g  Co.,  37  Conn.  278,  9  Am.  Rep.  324;  Rogers  Ca  y.  Wm.  Rog- 
ers Manufg  Co.,  17  C.  C.  A.  579,  70  Fed.  1017;  HIggins  Co.  y.  Higgins  Soap 
Co.,  144  N.  Y.  462,  39  N.  E.  490,  27  L.  R.  A.  42,  43  Am.  St  Rep.  769;  Red 
Polled  Cattle  Club  y.  Red  Polled  Cattle  Club,  108  Iowa,  105,  78  N.  W.  803. 
See  10  Cyc.  151. 
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however,  it  may,  in  the  absence  of  statutory  regulations,  acquire  a 
name  by  user  or  by  reputation;  ^**  and  it  has  been  held  that  it  may 
thus  be  known  by  several  names.^'* 

Change  of  Name, 

Where  a  name  has  been  given  to  a  corporation  in  its  creation,  it 
cannot,  unless  authorized  by  statute,  change  its  name,  either  directly, 
as  by  resolution,  or  indirectly,  by  the  use  of  another.^"*  Such  a 
change  must  be  made,  if  at  all,  under  legislative  authority,  and  the 
statute  must  be  complied  with.^"'  Any  act  which  provides  that  an 
existing  corporation  shall  or  may  change  its  name,  changes,  in  an 
essential  particular,  the  organic  law  of  such  corporation^  and  is  there- 
fore an  amendment  of  its  charter,  and  subject  to  all  the  rules  relating 
to  amendments.^*^  A  change  of  its  name  does  not  change  the  identity 
of  the  corporation,  or  affect  its  liability  previously  created  or  its  title 
to  property.^ ••  It  is  not  in  any  sense  the  creation  of  a  new  corpora- 
tion, and  therefore  the  change  may  be  authorized  by  a  special  act  with- 
out violating  the  constitutional  provision  that  corporations  shall  be 
created  only  under  general  laws,*** 

Effect  of  Misnomer 

Misnomer  of  a  corporation  in  a  bond,  note,  or  other  deed  or  con- 
tract, does  not  vitiate  it;    but  the  corporation  may  sue  or  be  suedN 
thereon  in  its  true  name,  with  an  allegation  and  proof  that  it  is  the  J 
"^  party  intended.    Nor  will  a  grant  to  or  by  a  corporation  be  avoided 
because  of  a  misnomer.    And  a  devise  or  legacy  to  a  corporation  is 
good  if  the  corporation  is  so  described  that  it  can  be  identified.    In 


Its  Dutch  West  India  Co.  ▼.  Van  Moses,  1  Strange,  612;  Anon.,  8  Salk.  102; 
Smith  T.  Plank-Road  Co.,  30  Ala.  650;  South  School  Dist  v.  Blakeslee,  13 
Conn.  227;   Sjkes  y.  People,  132  111.  32,  23  N.  E.  391. 

i*«  Anon.,  8  Salk.  102;  Mlnot  v.  Curtis,  7  Mass.  441;  Society  for  Propagat- 
ing the  Gospel  v.  Young,  2  N.  EL  810;  Ferry  v.  Cincinnati  Underwriters,  111 
Mich.  261,  69  N.  W.  483. 

i»B  Sykes  v.  People.  132  lU.  82,  23  N.  B.  391;  Reg.  v.  Registrar,  10  Q.  B. 
839.    Cf.  Richards  y.  Minnesota  Sayings  Bank,  75  Minn.  196,  77  N.  W.  822. 

!»•  In  New  York  the  court  is  authorized  to  grant  a  corporation  aA  order 
to  change  its  name  where  It  appears  "that  there  is  no  reasonable  objection." 
This  leayes  the  question  whether  a  change  shall  be  allowed  within  the  discre- 
tion of  the  court  In  re  United  States  Mercantile  Reporting  &  Collecting 
Agency,  115  N.  Y.  176,  21  N.  B.  1034. 

1S7  Sykes  T.  People,  132  111.  82,  23  N.  B.  391. 

i««  Girard  y.  Philadelphia,  7  Wall.  (U.  S.)  1,  19  L.  Ed.  53;  South  Carolina 
Mut  Ins.  Co.  y.  Price,  67  S.  a  207,  45  S.  B.  173;  Wilhite  y.  Conyent  of  Good 
Shepherd,  78  S.  W.  188,  25  Ky.  Law  Rep.  1375. 

i»»Ante,i».89. 

Clabk  Oobp.(2d  Bd.)^6 
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all  of  these  cases  parol  evidence  is  admissible  to  explain  the  ambi- 
guity and  identify  the  corporation.*** 

In  legal  proceedings,  corporations  must  be  correctly  named.  In  a 
suit  against  a  corporation,  a  misnomer  not  in  substance  is  ground 
for  plea  in  abatement;  but  if  the  corporation  appears,  and  does  not 
plead  in  abatement,  it  cannot  afterwards  object  If  the  misnomer 
is  substantial,  the  proceedings  will  not  aflFect  the  corporation.  The 
same  is  true  of  criminal  prosecutions  against  corporations.  Mis- 
nomer is  fatal  to  writs  of  execution,  mandamus,  etc.,  against  a  cor- 
poration.   It  is  also  fatal  to  a  judgment  against  a  corporation.*** 


RESIDEHOE  AUB  OITIZBirSHIP  OF  OOBPORATIOmL 

36.  A  oorporatioiL  Ium  no  local  oziste&ee  bejond  the  boundaries  of  tlie 
state  by  ^rliioh  it  was  created.  In  no  far  as  it  can  be  a  citisen, 
resident,  or  inliabitant,  it  Is  a  eitisen,  resident,  or  inbabitant  of 
tbat  state,  and  of  tbat  state  only,  tbonsb  it  n&ay  do  business  in 
another. 

37*  Wbere  eorporations  are  fonned  by  oorrespondins  legislation  in 
different  states^— as  wbere  eorporations  of  different  states  are 
oonsolidated  nnder  similar  acts  in  eaeb  state,  or  ^rbere  one 
state  makes  a  corporation  of  anotber  state,  as  tbere  oondnoted, 
a  oorporation  of  its  ovn,^^be  lesal  effect  is  tbat  tbere  is  m 
separate  oorporation  in  eaeb  state. 

38*  An  act  merely  reeognisins  a  foreign  corporation,  and  allowing  it 
to  do  bnsinesB  in  tbe  state,  is  a  mere  license,  and  not  a  cbarter, 
and  does  not  cbange  tbe  cbaracter  of  tbe  body  as  a  foreign  cor- 
poration. 

A  corporation,  as  we  have  seen,  has  an  individuality  separate  from 
that  of  the  members  who  compose  it.  It  acts  and  is  regarded,  for 
many  purposes,  as  a  distinct  person,  having  many  of  the  rights,  and 
being  subject  to  many  of  the  liabilities,  of  natural  persons.  It  is 
important,  therefore,  to  determine  the  residence  or  citizenship  of 
corporations.    The  question  has  generally  arisen  in  connection  with 

140  Hager'8-Town  Turnpike  Road  Co.  v.  Creeger,  5  Har.  &  J.  (Md.)  122,  9 
Am.  Dec.  4d5;  President,  etc.,  of  Berks  &  Danpbln  Turnpike  Road  y.  Mjers, 
6  Serg.  &  R.  (Pa.)  12,  9  Am.  Dec.  402;  Mount  Palatine  Academy  y.  Kleln- 
schnitz,  28  Ul.  188;  Medway  Ck>tton  Manufactory  y.  Adams,  10  Mass.  800; 
Oommerclal  Bank  y.  French,  21  Pick.  (Mass.)  486,  32  Am.  Dee.  280;  New 
York  Institution  for  the  Blind  y.  How's  Bx'rs,  10  N.  Y.  84 ;  Society  for  Prop- 
agating the  Gospel  y.  Yotlng,  2  N.  H.  810 ;  1  Tbomp.  Corp.  §|  294,  295. 

i«i  As  sustaining  these  propositions,  see  McGary  y.  People,  45  N.  Y.  155; 
Glass  y.  Tompike  Ck>.,  82  Ind.  876;  Woodrongh  &  Hanchett  Ck>.  y.  Witte,  89 
Wis.  587,  62  N.  W.  518;  Precious  Blood  Soc.  y.  Bl«yth€^  102  Tenn.  40,  60  & 
W.  759;  1  Thomp.  Corp.  §§  290-298. 
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the  question  of  jurisdiction  of  suits  by  and  against  corporations  in 
the  federal  courts,  but  it  may  arise  in  many  other  ways. 

Domicile — Residence — Habitat. 

"A  corporation  can  have  no  legal  existence  out  of  the  boundaries 
of  the  sovereignty  by  which  it  is  created."  ***  It  may  therefore  be 
stated  as  a  rule  that  a  corporation  has  its  domicile  in  the  state  which 
created  it,  and  that  it  cannot  acquire  a  domicile  in  another  state,  al- 
though it  may  have  an  office  and  do  business  there.**' 

And  for  the  same  reason  a  corporation  cannot  be  a  resident  of  an- 
other state  than  that  in  which  it  was  incorporated.  Such  is  the  uniform 
construction  of  statutes  in  which  the  term  "resident"  or  "nonresident" 
is  used,  where  the  question  is  presented  whether  a  foreign  corporation 
is  included  in  the  term.***    A  foreign  corporation  doing  business  in  a 

i4«  -In  Bank  v.  Barle.  13  Pet  (U.  S.)  619,  688,  10  L.  Ed.  274,  Chief  Justice 
Taney  said:  'It  Is  very  tme  that  a  corporation  can  have  no  legal  existence 
out  of  the  boundaries  of  the  soyerelgnty  by  which  It  is  created.  It  exists 
only  in  contemplation  of  law,  and  by  force  of  the  law;  and  where  that  law 
ceases  to  operate,  and  is  no  longer  obligatory,  the  corporation  can  have  no 
existence.  It  must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to 
anoth^  sovereignty.  But,  although  It  must  live  and  have  its  being  in  that 
state  only,  yet  it  does  not  by  any  means  follow  that  its  existence  there  will 
not  be  recognized  in  other  places;  and  its  residence  In  one  state  creates  no 
insuperable  objection  to  its  power  of  contracting  to  another.'  This  statement 
has  been  often  reaffirmed  by  this  court,  with  some  change  of  phrase,  but  al- 
ways retaining  the  idea  that  the  legal  existence,  the  home,  the  domicile 
the  habitat,  the  residence,  the  citizenship  of  the  corporation  can  only  be  in  the 
state  by  which  It  was  created,  although  it  may  do  business  In  other  states 
whose  laws  permit  it"  Shaw  t.  Mining  Co.,  145  U.  S.  444,  12  Sup.  Gt  935, 
86  li.  Ed.  768^  per  Gray,  J.  Poet,  p.  002.  In  England,  the  theory  that  a  cor- 
poration cannot  exist  outside  the  state  of  its  creation  seems  no  longer  to  be 
held.  A  foreign  corporation,  doing  business  in  England,  it  seems,  may  be 
sued  without  its  consent  Newby  y.  Van  Oppen,  L.  R.  7  Q.  B.  293;  La 
Bonrgogne  (1899)  A.  C.  431.  And  it  Is  a  person  residing  In  the  kingdom  with- 
in the  meaning  of  the  income  tax  act  De  Beers,  etc,  Mines,  Ltd.,  y.  Howe 
a906)  A.  0.  455. 

i*»  Insurance  Co.  y.  Francis,  11  Wall.  (U.  S.)  210,  20  L.  Ed.  77;  Olson  v. 
Buffalo  Hump.  Mln,  Ck).  (C.  C.)  130  Fed.  1017;  Chafee  v.  Fourth  Nat.  Bank, 
71  Me.  514,  36  Am.  Rep.  345;  Baltimore  &  O.  R.  Ck>.  y.  Glenn,  28  Md.  287,  92 
Am.  Dec.  688;  Merrick  y.  Van  Santyoord,  34  N.  Y.  208;  Aspinwall  v.  Ohio  & 
M.  By.  Co.,  20  Ind.  492,  83  Am.  Dec.  829;  Duke  y.  Taylor,  37  Fla.  64,  19  South. 
172,  31  L.  R.  A.  484,  53  Am.  St  Rep.  232;  Boston  Inyestment  Co.  y.  Boston, 
158  Mass.  461,  83  N.  E.  580;  Bergner  y.  Engel  Brewing  Co.,  172  Mass.  154,  51 
N.  B.  531,  70  Am.  St  Rep.  251;  Ireland  y.  MUling  &  Reduction  Co.,  19  R.  I. 
180,  82  Atl.  921,  29  L.  R.  A.  429,  61  Am.  St  Rep.  756;  People  y.  Home  Life 
Assur.  Co.,  Ill  Mich.  406,  69  N.  W.  658. 

i««  StafTord  y.  American  Mills  Co.,  13  R.  I.  310;  Hammond  Beef  &  P.  Ca 
y.  Best,  91  Me.  431,  40  Aa  838,  42  L.  R.  A.  528;  People  y.  Barker,  141  N.  Y. 
118,  85  N.  E.  1073,  23  L.  R.  A.  95;  Shepard  &  Morse  Lumber  Co.  y.  Burleigh, 
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State  through  an  agent,  however,  may  be  subject  to  the  jurisdiction  for 
purposes  of  process  and  suit,  if  the  law  makes  provision  for  the  serv- 
ice of  process  ;^**  and  for  this  purpose  a  foreign  corporation  is  declared 
to  be  "found"  ^**  in  or  to  be  a  resident  ^*^  of  a  state  in  which  it  does 
business. 

So,  under  the  act  of  Q^ngress  requiring  suits  in  the  federal  courts, 
with  certain  exceptions,  to  be  brought  in  the  district  whereof  the  de- 
fendent  is  an  inhabitant,  a  corporation,  for  the  purpose  of  suits  against 
it  in  the  federal  courts,  is  an  inhabitant  of  the  state  of  its  creation,  and 
of  that  state  only,  though  it  may  be  doing  business  in  other  states,  and 
may  have  an  agent  there,  and  may  have  submitted,  in  the  other  states, 
to  the  jurisdiction  of  their  courts.**' 

Citisenship. 

Strictly  speaking,  a  corporation  is  not  a  citizen  within  the  federal 
constitution.***  For  the  purpose  of  determining  the  jurisdiction  of 
the  federal  courts  of  suits  by  and  against  corporations,  however,  a 
corporation  "is  to  be  regarded  as  if  it  were  a  citizen  of  the  state  where 
it  was  created."  *••    This  result  is  reached  by  means  of  a  legal  fiction. 

27  App.  Div.  ©9,  50  N.  T.  Supp.  135;  Boyer  v.  Northern  P.  Ry.  Co.,  8  Idaho, 
74,  66  Pac.  826,  70  L.  R.  A.  691;  Keystone  Driller  Co.  ▼.  SnperlCHr  Court,  188 
Cal.  738,  72  Pac  888. 

"BPofltP.  625. 

^««  Blackburn  y.  Selma  M.  &  M.  R.  Co.,  2  Flip.  525,  Fed.  Cas.  No.  1,467; 
Hayden  y.  Androscoggin  Mills  (C.  C.)  1  Fed.  93. 

i«7  Williams  y.  Bast  T^nessee,  V.  &  G.  Ry.  Co.,  90  Ga.  519,  16  S.  E.  303. 

i4«  Post,  pp.  602,  634. 

!*•  Post,  p.  605. 

iBo  Baltimore  &  O.  R.  Co.  y.  Harris^  12  Wall.  (17.  S.)  65,  20  L.  Ed.  354,  1 
Cnmming,  Cas.  Priy.  Corp.  46;  Ohio  &  M.  R.  Co.  y.  Wheeler,  1  Black  (U.  S.) 
297,  17  L.  Ed,  130;  Louisville,  C.  &  C.  R.  Co.  y.  Letson,  2  How.  (U.  S.)  497, 
11  L.  Ed.  353;  Shaw  y.  Mining  Co.,  145  U.  S.  444,  12  Snp.  Ct  935,  36  L.  Ed. 
768,  2  Cnmming,  Cas.  Pily.  Corp.  5,  W.  D.  Smith,  Cas.  Corp.  15,  Shep.  Cas. 
Corp.  55;  note  to  St  Louis,  I.  M.  &  S.  Ry.  Co.  y.  Newcom,  6  C.  C.  A.  174,  56 
Fed.  951;  St  Louis  &  a  F.  R.  Co.  y.  James,  161  U.  S.  545, 16  Sup.  Ct  621,  40 
L.  Ed.  802;  Hammond  Beef  &  P.  Co.  y.  Best  91  Me.  431,  40  Atl.  338,  42  L.  R. 
A.  528.  See  Bank  of  U.  S.  y.  Deveauz,  5  Cranch  (U.  S.)  61,  3  L.  Ed.  38; 
Marshall  y.  Railroad  Co.,  16  How.  (U.  S.)  814,  327,  14  L.  Ed.  953.  Fbr  this 
reason  it  must  appear  somewhere  (anywhere)  In  the  pleadings,  in  an  action 
against  a  corporation  in  a  federal  court.  In  what  state  it  was  created,  if  the 
only  ground  for  federal  Jurisdiction  is  diverse  citizenship.  Muller  v.  Dows, 
94  U.  S.  444,  24  L.  Ed.  207;  St  Louis,  I.  M.  &  S.  Ry.  Co.  y.  Newcom,  supra. 
An  ayerment  that  a  defendant  corporation  is  a  citizen  of  a  certain  state  other 
than  that  In  which  suit  is  brought  is  not  a  sufficient  allegation  of  diverse 
citiz^ship.  The  pleading  must  show  that  it  was  created  by  the  laws  of  a 
foreign  state.  Lafayette  Ins.  Co.  y.  French,  18  How.  (U.  S.)  404,  15  L.  Ed. 
451.  The  citizenship  of  a  corpcMration,  for  the  purposes  of  jurisdiction  of  a 
suit  by  or  against  it  in  the  federal  courts,  is  to  be  determined  as  of  the  time 
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"In  such  a  case  it  is  regarded  as  a  suit  brought  by  or  against  the  stock- 
holders of  the  corporation ;  and,  for  the  purposes  of  jurisdiction,  it  is 
conclusively  presumed  that  the  stockholders  are  citizens  of  the  state 
which,  by  its  laws,  created  the  corporation."  ^'^ 

Charters  from  Several  States. 

It  has  been  said  that  it  is  competent  for  several  states  to  unite 
in  creating  the  same  corporation,  or  in  consolidating  several  pre- 
existing corporations  into  a  single  one;  but  this  is  very  inaccurate 
lang^ge.  Several  states  may,  by  corresponding  legislation,  create 
several  corporations,  one  in  each  state,  having  the  same  name,  and 
the  same  object  and  powers,  and  being  tmder  the  same  management; 
but  in  the  nature  of  things  they  cannot  unite  in  creating  the  same 
corporation,  for  the  laws  of  a  state  can  have  no  extraterritorial 
effect  Suppose,  for  instance,  it  is  desired  to  incorporate  a  railroad 
company  to  construct  and  operate,  under  one  management,  a  railroad 
through  several  states.  In  the  absence  of  constitutional  limitations, 
it  is  competent  for  the  legislatures  of  these  states  to  pass  similar 
laws,  chartering  corporations  to  construct  and  operate  the  road,  and 
to  have  the  same  name  and  the  same  powers  in  each  state,  and  to  be 
under  one  management,  with  principal  offices  in  one  state.  So, 
where  different  corporations  have  been  created  by  different  states, 
it  is  competent  for  the  legislatures  of  the  different  states  to  pass  cor- 
responding laws  for  the  purpose  of  giving  them  the  same  name  and 
putting  them  under  one  management,  or,  in  popular  understanding, 
of  consolidating  them.  And  where  a  corporation  has  been  created 
by  one  state,  it  is  competent  for  another  state,  by  appropriate  legis- 
lation, to  make  that  corporation,  as  chartered  and  conducted  in  the 
first-named  state,  a  corporation  of  its  own.^** 

when  the  salt  was  commenced,  and  not  as  of  the  time  when  the  cause  of  ac- 
tion accrned.  Stent  v.  RaUroad  Co.  (C.  O.)  8  Fed.  794,  Gumming,  Gas.  Priy. 
Corp.  61- 

iBi  Muller  v.  Dows,  94  U.  S.  444,  24  L.  Ed.  207. 

i»2  «*it  is  entirely  competent  for  the  state,  by  Its  legislation,  to  determine 
the  mode  of  creating  corporations  within  its  limits;  and  if  It  sees  fit  to  de- 
clare that  a  foreign  corporation  may  become  a  corporation  of  the  state  by 
building  a  railroad  therein,  and  filing  a  copy  of  its  articles  of  Incorporation 
with  the  secretary  of  state,  I  have  no  doubt  that  compliance  with  these  terms 
constitutes  the  foreign  corporation  a  domestic  corporation  with  respect  to  all 
Its  transactions  within  such  state."  Stout  v.  Railroad  Go.  (G.  G.)  8  Fed.  794, 1 
Cnmmlng,  Gas.  Priv.  Corp.  61.  And  see  Baltimore  &  O.  R.  Co.  v.  Gallahue's 
Adm'rs,  12  Grat  (Va.)  655,  65  Am.  Dec  254;  Louisville  Trust  Go.  y.  Louisyllle, 
N.  A.  4b  G.  R.  Co.,  75  Fed.  433,  22  G.  O.  A.  378;  Winn  v.  Wabart  R,  Go.  (G. 
a)  118  Fed.  65;  Alabama  &  G.  Mfg.  Go.  y.  Riverdale  Cotton  Mills,  127  Fed. 
497,  62  C.  a  A.  295;  Bernhardt  y.  Brown,  119  N.  G.  506,  26  S.  B.  162,  36  L. 
Bh  A.  402.    Yet,  in  the  case  of  a  corporation  created  by  one  state  and  after- 
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In  none  of  these  cases,  however,  do  the  different  states  unite  in 
creating  the  same  corporation,  or  in  consolidating  the  several  cor- 
porations into  a  single  one.  The  result  of  such  legislation  is  to 
create  a  separate  and  distinct  corporation  in  each  state.  The  cor- 
porations may  have  the  same  name  in  each  state,  it  is  true,  and  they 
may  have  the  same  powers,  and  be  under  one  management,  so  that 
for  all  practical  purposes  they  are  conducted  as  a  single  corpora- 
tion; but  in  law  they  are  separate  and  distinct  corporate  bodies. 
The  reason  is  that  it  is  not  possible  for  a  state  to  pass  a  law  which 
will  have  effect  in  another  state,  and  a  law  of  one  state,  therefore, 
cannot  create,  nor  aid  in  creating,  a  corporation  in  another  state.*  ■• 

wards  rechartered  in  another,  it  is  anomalously  held  that  it  does  not  thereby 
become  a  citizen  of  the  state  in  which  It  is  rechartered,  so  far  as  to  affect 
the  jurisdiction  of  the  federal  courts  upon  a  question  of  diverse  citizoishlp. 
St  Louis  ft  S.  F.  R.  Co.  v.  James,  161  U.  8.  545,  16  Sup.  Ot  621,  40  L.  Ed. 
802;  St  Joseph  ft  G.  I.  R.  Co.  v.  Steele,  167  U.  S.  659,  17  Sup.  Ct  925,  42  L. 
Bd.  315;  Louisville.  N.  A.  ft  C.  R.  Co.  v.  LonlsviUe  Trust  Co.,  174  U.  S.  552, 
19  Sup.  Ct  817,  43  L.  Ed.  1081;  Southern  Ry.  Co.  v.  Allison,  190  U.  S.  326. 
23  Sup  Ct  713,  47  L.  Ed.  1078  (overruling  Allison  v.  Southern  Ry.  Co..  129 
N.  C.  336,  40  S.  E.  91 ;)  Holllngsworth  v.  Southern  Ry.  Co.  (C.  C.)  86  Fed.  858; 
Wilson  V.  Southern  Ry.  Ca,  64  S.  C.  162,  41  S.  E.  971. 

IBS  Ohio  ft  M.  R.  Co.  V.  Wheeler,  1  Black  (U.  S.)  286,  17  L.  Bd«  180;  Mis- 
souri Pac.  Ry.  Co.  v.  Hfeeh,  69  Fed.  753,  16  C.  C.  A.  510,  30  L.  R.  A.  250; 
Railway  Co.  v.  Whltton's  Adm'r,  13  Wall.  (U.  S.)  270,  20  L.  Bd.  671;  Newport 
ft  C.  Bridge  Co.  v.  Woolley,  78  Ky.  523;  Fitzgerald  v.  Missouri  Pac.  Ry.  Co. 
(C.  C.)  45  Fed.  812;  Muller  v.  Dows,  94  U.  S.  444,  24  L.  E :.  207,  1  Camming, 
Cas.  Prlv.  Corp.  53;  Nashua  ft  L.  R.  Corp.  v.  Boston  ft  L.  R.  Corp.,  186  IT.  S. 
356,  10  Sup.  Ct  1004,  34  L.  Ed.  303;  Chicago  ft  N.  W.  R.  Co.  v.  Auditor,  58 
Mich.  91,  18  N.  W.  586;  Racine  ft  M.  R.  Co.  v.  Farmers*  Loan  ft  Trust  Co., 
49  111.  331,  95  Am.  Dec.  595;  Rece  v.  Newport  News  ft  M.  V.  Co.,  32  W.  Va. 
164,  9  S.  E.  212,  3  L.  R.  A.  572;  Bishop  v.  Bralnerd,  28  Conn.  289;  Duncan 
y.  St  Louis,  I.  M.  ft  S.  Ry.  Co.,  49  La.  Ann.  1700,  22  South.  924;  Georgia  ft 
A.  Ry.  Ca  v.  Stollenwerck,  122  Ala.  539,  25  South.  258.  In  Missouri  Pac.  Ry. 
C6.  V.  Meeh,  supra,  it  was  said:  *'At  this  day  it  must  be  regarded  as  settled 
beyond  doubt  or  controversy  that  two  states  of  this  Union  cannot  by  their 
joint  action  create  a  corporation  which  will  be  regarded  as  a  single  corporate 
entity,  and,  for  jurisdictional  purposes,  a  citizen  of  each  state  which  joined  in 
creating  it  One  state  may  create  a  corporation  of  a  given  name,  and  the 
legislature  of  an  adjoining  state  may  declare  that  the  same  legal  entity  shall 
be  or  become  a  corporation  of  that  state  as  well,  and  be  entitled  to  exercise 
within  its  borders,  by  the  same  board  of  directors  and  officers,  all  of  its  cor- 
porate functions.  Nevertheless,  the  result  of  such  legislation  is  not  to  create 
a  single  corporation,  but  two  corporations  of  the  same  name,  having  a  differ- 
ent paternity."  In  Chicago  ft  N.  W.  R.  Co.  v.  Auditor,  supra.  Judge  Cooley 
said:  *'It  is  Impossible  to  conceive  of  one  joint  act  performed  simultaneously 
by  two  sovereign  states,  which  shall  bring  a  single  corporation  into  being, 
except  it  be  by  compact  or  treaty.  There  may  be  separate  consent  given  for 
the  caosolidation  of  corporations  separately  created;  but,  when  the  two  unite, 
they  severally  bring  to  the  new  entity  the  powers  aud  privileges  already 
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In  the  leading  case  of  Ohio  &  M.  R.  Co.  v.  Wheeler,"*  the  plaintiff 
described  itself  as  a  corporation  created  and  existing  under  the  laws 
of  the  states  of  Indiana  and  Ohio,  having  its  principal  (^ce  in  Cin- 
cinnati, Ohio.  It  sued  Wheeler  in  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana,  describing  him  as  a  citizen  of  Indi- 
ana. The  supreme  court  of  the  United  States  held  that  there  was 
no  jurisdiction,  on  the  ground  of  diverse  citizenship.  "It  is  true," 
it  was  said,  "that  a  corporation  by  the  name  and  style  of  the  plain- 
tiff appears  to  have  been  chartered  by  the  states  of  Indiana  and 
Ohio,  clothed  with  the  same  capacities  and  powers,  and  intended 
to  accomplish  the  same  objects;  and  it  is  spoken  of  in  the  laws  of 
the  states  as  one  corporate  body,  exercising  the  same  powers  and 
fulfilling  the  same  duties  in  both  states.  Yet  it  has  no  legal  exist- 
ence in  either  state,  except  by  the  law  of  the  state;  and  neither 
state  could  confer  on  it  a  corporate  existence  in  the  other,  nor  add 
to  or  diminish  the  powers  to  be  there  exercised.  It  may,  indeed,  be 
composed  of  and  represent,  under  the  corporate  name,  the  same  nat- 
ural persons;  but  tiic  legal  entity  or  person,  which  exists  by  force 
of  law,  can  have  no  existence  beyond  the  limits  of  the  state  or  sov- 
ereignty which  brings  it  into  life,  and  indues  it  with  its  faculties  and 
powers.  The  President  and  Directors  of  the  Ohio  &  Mississippi 
Railroad  Company  is,  therefore,  a  distinct  and  separate  corporate 
body  in  Indiana  from  the  corporate  body  of  the  same  name  in  Ohio, 
and  they  cannot  be  joined  in  a  suit  as  one  and  the  same  plaintiff, 
nor  maintain  a  suit  in  that  character  against  a  citizen  of  Ohio  or 
Indiana  in  a  circuit  court  of  the  United  States."  As  was  said  by 
the  Illinois  court,  "the  only  possible  status  of  a  company  acting  un- 
der charters  from  two  states  is  that  it  is  an  association  incorporated 
in  and  by  each  of  the  states;  and,  when  acting  as  a  corporation  in 
either  of  the  states,  it  acts  under  the  authority  of  the  charter  of  the 
state  in  which  it  is  then  acting,  and  that  only,  the  legislation  of  the 
other  state  having  no  operation  beyond  its  territorial  limits."  *■■ 

Charter  Distinguished  from  License. 

Acts  of  the  legislature  creating  corporations  must  be  distinguished 
from  acts  which  merely  recognize  a  corporation  chartered  by  anoth- 

poasessed,  and  the  c(»ifloIldated  company  simply  exercises  in  each  jurisdlctioir 
the  powers  the  corporation  there  chartered  had  possessed,  and  sacceeds  there 
to  its  privileges."  In  Quincy  Ralhroad  Bridge  Ck>.  v.  Adams  Co.,  88  111.  615, 
619,  it  is  said:  Two  states  "have  no  power  to  unite  in  passing  any  legislative 
act  It  is  impossible^  in  the  very  nature  of  their  organizations,  that  they  can 
do  so.  They  cannot  so  fnse  themselves  into  a  single  sovereignty,  and,  as 
such,  create  a  body  politic  which  shall  be  a  corporation  of  the  two  states, 
without  being  a  corporation  of  each  state  or  of  either  state/* 

i9i  1  Black  (U.  S.)  286,  17  L.  Bd.  180. 

i»B  Quincy  Railroad  Bridge  Co.  v.  Adams  Co.,  88  IlL  615,  619. 
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er  state,  and  allow  it  to  do  business  within  the  state  on  compliance 
with  certain  conditions.* ••  This  distinction  is  illustrated  by  the  case 
of  Baltimore  &  O.  R.  Co.  v.  Harris.*"  The  Baltimore  &  Ohio  Rail- 
road Company  had  been  incorporated  by  an  act  of  the  legislature  of 
Maryland.  Afterwards  the  legislature  of  Virginia  passed  an  act 
whereby,  after  reciting  the  Maryland  act,  it  was  declared  "that  the 
same  rights  and  privileges  shall  be,  and  are  hereby,  granted  to  the 
aforesaid  company  within  the  territory  of  Virginia,  and  the  said  com- 
pany shall  be  subject  to  the  same  pains,  penalties,  and  obligations  as 
are  imposed  by  said  act;  and  the  same  rights,  privileges,  and  im- 
munities which  are  reserved  to  the  state  of  Maryland  or  to  the  cit- 
izens thereof  are  hereby  reserved  to  the  state  of  Virginia  and  her  cit- 
izens." It  was  held  in  this  case  that  the  Virginia  act  was  a  mere 
license,  and  nothing  more,  and  that  the  license  was  given  to  the 
Maryland  corporation  as  such,  and  in  no  degree  changed  the  character 
or  status  of  that  body ;  that  it  remained  a  Maryland  corporation  only, 
and  therefore  a  Maryland  citizen  only  for  the  purposes  of  federal 
jurisdiction.*** 

On  the  other  hand,  the  effect  of  an  act  adopting  a  foreign  corpora- 
tion may  be  to  create  it  a  domestic  corporation.***  Thus,  where  a 
Connecticut  corporation,  pursuant  to  its  charter,  purchased  the  fran- 
chises and  railroad  of  a  Rhode  Island  corporation,  and  the  Rhode 
Island  legislature  ratified  the  purchase  by  an  act  which  declared  that 
the  purchasing  company  should  have  all  the  rights,  privileges,  and 

!•«  Qnesenbcrry  ▼.  People's  Building,  L.  &  S.  Ass'n,  44  W.  Va.  512,  80  S. 
B.  78;  Savage  v.  People's  Building,  L.  &  S.  Ass'n,  45  W.  Va.  275,  81  S.  E.  991; 
Daniel  ▼.  Gold  Hill  MIn.  Co.,  28  Wash.  411,  68  Pac.  884. 

iiT  12  WaU.  (TJ.  S.)  65,  20  L.  Ed.  354,  1  Gumming,  Cas.  Prlv.  Corp.  46. 

ii»  And  see  Pennsylvania  R.  Oo.  v.  St  Louis,  A.  &  T.  H.  R.  Co.,  118  U.  S. 
290,  6  Sup.  Gt  1094,  80  L.  Ed.  88;  Morgan  v.  Railroad  Oo.  (G.  G.)  48  Fed.  705; 
note  to  St  Louis,  1.  M.  &  S.  Ry.  Co.  v.  Newcom,  6  G.  C.  A.  174,  175.  See 
also,  Martin  v.  Baltimore  &  0.  R.  Co.,  151  V.  S.  673.  14  Sup.  Ct  533,  38  L. 
Ed.  811;  Louisville,  N.  A.  &  G.  Ry.  Oo.  v.  Louisvnie  Trust  Co.,  174  U.  S.  552, 
19  Sup.  Gt  817,  43  L.  Ed.  1081;  Goodloe  v.  Tennessee  Goal,  Iron  &  R.  Co. 
(0.  0.)  117  Fed.  348;  Illinois  Central  R.  Co.  v.  Sandford,  75  Miss.  862,  23  South. 
355,  942. 

i«»  Memphis  &  0.  R.  Oo.  v.  Alabama,  107  U.  S.  581,  2  Sup.  Gt  432,  27  L. 
Ed.  518;  Missouri  Pacific  Ry.  Oo.  v.  Meeh,  69  Fed.  753,  759,  16  a  O.  A.  510, 
so  L.  R.  A.  250;  Uphoff  v.  Chicago,  St  L.  &  N.  O.  R.  Co.  (O  C.)  5  Fed.  545; 
Granger's  L.  &  H.  Ins.  Co.  v.  Hamper,  73  Ala.  825.  "To  make  such  a  com- 
pany a  corporation  of  another  state,  the  language  used  must  imply  creation 
or  adoption  In  such  form  as  to  confer  the  power  usually  exercised  over  cor- 
porations by  the  state,  or  by  the  legislature,  and  such  allegiance  as  a  state 
corporation  owes  to  its  creator.  The  mere  grant  of  privileges  or  powers  to 
an  existing  corporation,  without  more,  does  not  do  this,  and  does  not  make 
it  a  citizen  of  the  state  conferring  such  powers."  Pennsylvania  R,  Co,  v. 
St  Louifl»  A.  &  T.  H.  R.  Go.,  118  U.  S.  290,  6  Sup.  Ct  1094,  30  L.  Hd«  83. 
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powers,  and  be  subject  to  all  the  duties  and  liabilities,  imposed  upon 
the  selling  company  by  its  charter,  it  was  held  that  the  purchasing 
company  became  a  corporation  of  that  state.**'  And  where  a  gen- 
eral act  provides  that  a  foreign  corporation  desiring  to  do  business  in 
the  state  shall  become  a  domestic  corporation  by  filing  there  a  copy  of 
its  charter,  upon  compl3ring  with  the  requirement  it  becomes  a  domes- 
tic corporation,  and  not  a  mere  licensee.*** 


EXTEirSIOH  OF  OHABTIOU-GBBATIOH  OF  NEW  OOBPOBATIOH. 


39*  It  Is  eMupeteat  f ov  tlie  legislature  to  extend  a  cliarter  before  It 
lias  expired,  or  to  revive  a  oharter  after  its  ezpiratioii*  An  act 
ezteadins  the  period  of  ezlstemee  of  a  corporation  beyond  the 
time  for  "whleh  It  "wae  originally  created,  even  under  a  new 
name,  does  not  ereate  a  nei^  corporation.  If,  however,  a  new 
oorporation  im  Intended  to  be  created,  thonsh  iHth  the  same 
name  and  the  same  members,  the  old  and  the  new  body  are  dis- 
tinet  corporations. 

The  legislature,  subject  to  constitutional  limitations,  *may  not 
only  pass  an  act  before  the  charter  of  a  corporation  expires,  extend- 
ing the  same,***  but  it  may  pass  an  act  reviving  a  charter  which  has 
already  expired,  so  as  to  revive  the  former  corporation  in  all  its 
original  force,  and  not  create  a  new  one.***    It  is  sometimes  difficuli 

!«•  Clark  ▼.  Barnard,  108  U.  S.  436,  2  Sup.  Ct  878,  27  Lw  Ed.  780.  And  see 
Grabam  ▼.  Boston,  H.  &  E.  R.  Co.,  118  U.  S.  161,  6  Sap.  Ct  1009,  80  L.  Ed.  106. 

i«i  Layden  y.  Knlgbts  of  Pythias,  128  N.  C.  646,  39  S.  B.  47.  Cf.  St  Louis 
&  8.  F.  Ry.  Co.  V.  James,  161  U.  S.  546,  16  Sup.  Ct.  621,  40  L.  Ed.  802. 

*  Wbere  a  charter  Is  granted  under  op.e  constitution,  and  is  extended  by 
act  of  the  legislature  under  another,  and  when  the  time  arrives  for  such  ex- 
tension to  take  effect  there  Is  a  third  constitution  in  force,  the  act  can  confer 
no  privileges  not  authorized  by  the  constitution  in  force  at  the  time  of  its 
adoption,  and  is  regulated,  with  respect  to  those  granted  by  it  by  the  con- 
stitution in  force  when  it  takes  effect  State  v.  Citizens'  Bank,  62  La.  Ann. 
1066,  27  South.  709. 

i«2  Foster  v.  ESsaez  Bank,  16  Mass.  246,  8  Am.  Dec.  136,  1  Cumming,  Cas. 
Priv.  Corp.  464;  Augusta  &  S.  R.  Co.  v.  City  Council  of  Augusta,  100  Ga.  701, 
28  S.  E.  126w  General  laws  authorizing  the  organization  of  corporations  for 
limited  terms  commonly  contain  provisions  for  extending  the  corporate  ex- 
istence by  act  of  the  members  for  additional  terms.  See  Attorney  General 
V.  Perkins,  73  Mich.  303,  41  N.  W.  42G;  Ovid  Elevator  Co.  v.  Secretary  of 
State,  00  Mich.  466,  51  N.  W.  536;  People  v.  Green,  116  Mich.  605,  74  N.  W. 
714;  People  v.  James,  6  App.  Div.  412,  39  N.  Y.  Supp.  313;  Smith  v.  East- 
wood Mfg.  Co.,  58  N.  J.  Eq.  331,  43  Atl.  567;  Erb  v.  Grimes,  94  Md.  92,  50 
Atl.  397;  Coal  Creek  Min.  &  Mfg.  Co.  v.  Tennessee  Coal,  I.  &  R.  Co.,  106  Tenn. 
651,  62  &  W.  162. 

!•>  President  etc.,  of  Lincoln  &  K.  Bank  v.  Richardson,  1  Greenl.  (Me.)  79, 
10  Am.  Dec.  34;  President  &  Selectmen  of  Port  Gibson  y.  Moore,  13  Smedes  & 
M.  (Miss.)  157. 
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to  distinguish  between  an  act  creating  a  new  corporation,  with  the 
same  name  and  the  same  members  as  those  of  a  former  or  an  exist- 
ing corporation,  and  an  act  which  merely  continues  the  existence  of  a 
corporation  previously  created.  The  distinction  is  important  For 
instance,  if  a  statute  grants  special  privileges  to  corporations  there- 
after incorporated,  they  cannot  be  claimed  by  a  corporation  previ- 
ously created,  though  its  charter  may  be  afterwards  extended.*** 
Again,  if  a  new  corporation  is  created,  though  with  the  same  name 
and  the  same  members  as  those  of  an  existing  corporation,  whose 
charter  is  about  to  expire,  the  new  corporation  is  not  liable  for  the 
debts  of  the  old,  while  it  is  otherwise  if  the  existence  of  the  old  cor- 
poration is  merely  extended.*** 

A  mere  change  of  name,  as  we  have  seen,  does  not  create  a  new 
corporate  body.***  "To  ascertain  whether  a  charter  creates  a  new 
corporation  or  merely  continues  the  existence  of  the  old  one,  we 
must  look  to  its  terms,  and  give  them  a  construction  consistent  with 
the  legislative  intent  and  the  intent  of  the  corporators."  **^  In  a 
late  Maryland  case  the  act  under  consideration  was  entitled  "An  act 
to  extend  an  act  entitied  'An  act  to  incorporate  the  Wither's  Mining 
Company/  passed  at  the  December  session,  1847,  chapt.  306" ;  and  it 
provided  that  said  act,  and  a  subsequent  act  amending  it,  "be  and  the 
same  are  hereby  continued  in  full  force  and  effect"  for  30  years,  and 
declared,  after  giving  the  company  a  new  name,  "that  the  company 
by  such  name  shall  succeed  to  all  the  rights,  powers,  liabilities,  and 
obligations"  of  the  company  as  previously  named.  It  was  held  that 
this  did  not  create  a  new- corporation,  but  merely  continued  the  ex- 
istence of  the  old  one.***  On  the  other  hand,  where  a  bank  was  cre- 
ated as  a  corporation,  with  the  same  name  as  that  of  an  old  bank, 
whose  charter  was  about  to  expire,  and  the  statutes  and  circum- 
stances together  showed  that  the  legislature  did  not  intend  merely  to 
continue  the  existing  corporation,  it  was  held  that  there  was  a  new 

!•«  Frostburg  Mln.  Ck).  ▼.  Oamberland  &  P.  R.  Ck>.,  81  Md.  28,  81  Atl.  69a 
Gf.  Covington  &  L.  Tamplke  Co.  t.  Sandford,  164  U.  S.  578,  17  Sup.  Ct  198, 
41  L.  Ed.  560. 

i«B  Bellows  v.  Bank,  2  Mason,  81,  Fed.  Cas.  No.  1,279.  See,  also.  Supreme 
Lodge  y.  Weller,  98  Va.  605,  26  8.  B.  891;  United  Mines  Co.  y.  Hatcher,  79 
Fed.  517,  25  C.  C.  A.  46. 

!«•  Erb  y.  Grimes,  94  Md.  92,  50  Atl.  397.    Ante,  p.  65. 

i«TPer  Mr.  Justice  Story,  In  Bellows  y.  Bank,  supra.  See,  also.  Com.  y. 
Licking  Valley  B.  &  L.  ABS*n,  82  S.  W.  435,  26  Ky.  Lay  Rep.  730;  Allen  v. 
North  Des  Moines  M.  B.  Church,  127  Iowa,  96»  102  N.  W.  806,  69  L.  R.  A.  255, 
109  Am.  St  Rep.  366. 

i«s  Frostburg  Mln.  Co.  y.  Cumberland  &  P.  R.  Co.,  supra.  See,  also. 
National  Exchange  Bank  y.  Gay,  57  Conn.  224,  17  AtL  555,  4  Lw  R,  A.  343; 
Hlgglns  T.  California  Petroleum  &  A.  Co.,  122  CaL  873,  55  Paa  155. 
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and  distixict  corporation,  though  most  of  the  stockholders  were  the 
same,  and  that  the  new  bank,  therefore,  was  not  liable  for  the  debts 
of  the  old  bank.**^ 


4a  F&OOF  OF  OOBPORATE  BXZ8TENGH. 

The  sufficiency  of  the  proof  of  corporate  existence  will  depend  to 
a  great  extent  upon  the  nature  of  the  proceeding  in  which  the  ques- 
tion is  raised,  and  the  circumstances  of  the  partictdar  case.  In  quo 
warranto  proceedings  by  the  state  to  test  the  right  of  an  alleged  cor- 
poration to  exercise  corporate  powers,  corporate  existence  de  jure 
miifit  hf  slinwn;  and  to  show  this  it  jnust^  bejnade  to  appear  that 
there  is_a  valid  law  creating  .or  authorizing  such  a  corporation,  that 
there  was  a  valid  organization  under,  it^and  a  substantial  com£li-_ 
ance  with  all  conditions  precedent*'®  "       " 

On  the  other  hand,  as  has  been  stated,  if  the  question  of  corporate 
existence  is  raised  collaterally,  it  is  sufficient  if  a  de  facto  existence  be 
shown.*'^     Such  proof  is  admissible,  whenever  the  question  comes 
up  collaterally,  as  in  a  criminal  prosecution  for  larceny,  forgery^  or  any 
other  crime  against  an  alleged  corporation;*'*  or  in  any  civil  proceed- 
ing, other  than  proceedings  by  the  state  to  test  the  existence  of  the 
alleged,  corporation,*'*   except,  in  some  states,   proceedings  by  the 
corporation  to  condemn  land  under  the  power  of  eminent  domain.*'* 
As  will  be  seen,  by  the  weight  of  authority,  it  is  only  necessary,  in\ 
/  order  to  prove  de  facto  corporate  existence,  to  show  a  valid  law  un- \ 
der  which  the  alleged  corporation  might  have  been  formed,  a  colora-y 
ble  bona  fide  compliance  with  that  law,  and  an  assumption  of  cor/ 
porate  powers,  or  user.*'* 

Again,  as  we  shall  see,  there  are  many  cases  in  which  a  party  may. 
by  his  conduct,  as  by  dealing  with  or  holding  out  a  body  as  a  cor- 
poration, be  estopped  to  deny  its  existence  as  a  corporate  body.*'* 
Here,  by  the  weight  of  authority,  it  is  not  necessary  to  prove  even 
a  de  facto  corporate  existence.  Allthat  is  necessary  is  to  show  the 
facts  that  will  operate  as  an  estoppel.*"  Where  a  person  has  con- 
ic* Bellows  y.  Bank,  snpnu  And  see  President  &  Selectmen  of  Port  Gibson 
▼.  Moore,  18  Smedes  &  M.  (ICifls.)  157;  Clougli  v.  Rocky  Mountain  Oil  Co., 
2S  Ck>Io.  520.  55  Pac.  809. 

iTt  Ante,  p.  49;  post,  p.  78.  »t»  Post,  p.  78. 

ITS  Calkins  v.  State,  18  Ohio  St  870,  08  Am.  Dec.  121;  State  r.  Habib,  18 
B.  I.  558.  80  Atl.  462. 

178  1  Mor.  Corp.  %  37.  i»*  Post,  p.  80. 

17  6  Post,  p.  78;  Bon  Aqua  Imp.  Co.  r.  Standard  Fire  Ins.  Co.,  84  W.  Ya.  784, 
12  S.  B.  771. 

i7e  Post,  p.  91.  »TT  Post,  p.  96L 
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tracted  or  dealt  with  an  association  as  a  corporation,  proof  of  diat 
fact  alone  is  prima  facie  evidence  of  the  corporate  existence  of  the 
body  as  against  him,  as  in  an  action  by  the  alleged  corporation  on 
a  subscription  to  its  stock.^^* 

The  mode  of  proving  acts  of  the  legislature  is  a  question  of  the 
general  law  of  evidence.  There  is  no  difference  between  the  mode  of 
proving  the  charter  of  a  corporation  and  the  mode  of  proving  other 
legislative  acts.  A  rha^rt^r  graT^tg^_hx  A  public  statutcneed  not 
be  proceed- at  alU  for  the  courts  must  take  judicial  notice  of  altTrabWc 
acts.***  Private  acts,  however,  must  be  proved,  for  the  courts  do  not 
take  judicial  notice  of  them.***  TForlhe  mode  "of  proving  suiuies, 
the  reader  must  refer  to  works  on  evidence.  Fprejgn  laws,  includ- 
ing  charters  granted  by  another  state,  must  he  prnvgH.^^'^ 

We  have  seen  that  acceptance  of  a  charter  by  the  corporators  may, 
unless  a  particular  mode  of  acceptance  is  prescribed  by  the  legis- 
lature, be  shown  by  proof  of  any  act  on  the  part  of  the  corporators 
which  shows  an  unequivocal  intention  to  accept,  as  by  showing  that 
they  organized  and  exercised  corporate  powers.  If  such  acts  are 
shown,  acceptance  will  be  presumed.* •*  Unless  there  is  statutory ^e- 
quirement  of  other  evidence,  the  organization  of  a  corporation  and 
user,  for  the  purpose  of  showing  a  de  facto  existenceTlnay  be  showii 
~Ey  parol  evidence.*"  It  has  been  said  that  general  reputation  oi 
corporate  existence  is  sufficient,*'*  but  this  dictum  cannot  be  support- 
ed by  authority.  There  must  be  evidence,  not  only  of  an  act  author- 
izing  incorporation  and  user  of  corporate  powers,  but  also  of  or- 
ganization  in  at  least  colorable  compliance  with  the  act."**  The\ 
records,  books,  and  minutes  of  a  corporation,  embracing  the  pro- 
ceedings in  its  organization  under  its  charter,  or  under  the  general 
law,  when  regular  and  identified  by  the  person  authorized  to  make 
them,  are  prima  facie  evidence  of  the  organization  of  the  corporay 

ITS  United  States  Vinegar  Co.  ▼.  Schlepel,  143  N.  Y.  5S7,  38  N.  B.  729. 

!»•  Hays  V.  Bank,  9  Grat.  (Va.)  127;  Bank  of  Utica  ▼.  Magher,  18  .Johns. 
(N.  Y.)  341;  Williams  v.  Bank,  2  Humph.  (Tenn.)  339;  Stribbling  ▼.  Bank,  5 
Rand.  (Va.)  132;  White  Water  Valley  Canal  Co.  v.  Boden,  8  Blackf.  (Ind.)  130. 

180  1  Mor.  Corp.  {  38;  Ohio  &  I.  R.  Co.  v.  Ridge,  5  Biackf.  (Ind.)  78;  State 
V.  Trustees  of  Vlncennes  University,  5  Ind.  77,  87,  91;  Bailey  v.  Trustees  of 
Lincoln  Academy,  12  Mo.  174. 

i«i  1  Mor.  Corp.  §  39,  United  States  Bank  v.  Stearns.  ir>  Wend.  (N.  Y.)  314. 

tB2  Ante,  p.  46;  Bank  of  Manchester  ▼.  Allen,  11  Vt.  302. 

ia»  Calkins  v.  State,  18  Ohio  St  370,  98  Am.  Dec.  121;  State  v.  H;iblb.  18 
B.  I.  558,  30  Atl.  462;  Yakima  Nat  Bank  y.  Knipe,  6  Wash.  348.  33  Pac.  834. 

184  Fleener  t.  State,  58  Ark.  98,  23  S.  W.  1. 

isB  State  V.  Murphy,  17  R.  I.  698,  24  Atl.  473,  10  L.  R.  A.  550;  Porter  v. 
States  141  Ind.  488»  40  N.  O.  1061;  Owen  t.  Shepard,  8  a  a  A.  244^  59  Fed. 
r4& 
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don.^**  When  it  is  shown  that  there  was  an  act  authorizing  the 
formation  of  an  alleged  corporation,  that  it  was  formed  under  the  act, 
and  has  since  acted  as  a  corporation,  compliance  with  particular 
provisions  of  the  act  will  be  presumed,  in  the  absence  of  evidence  to 
the  contrary.*'^ 

Injmany  states  it  is  provided  by  statute  that  a  certified  cppy.jiL. 
thcL  certificate  or  letters  of  incorporation  or  articles  of  association, 
filed  with  the  secretary  of  state  or  other  officer  (the  statutes  nec- 
essarily varying  in  the  different  states),  shall  be  prima  facie  evi- 
dence  of  corporate  existence.***  This,  however,  does  not  exclude  oth- 
er" competent  evi3en(^^  unless  it  is  expressly  so  pro- 
vided.***  In  ^onie  Rfi^f^^^  i>  ig  prOYJd^*^  ^hat,  yyhpnpvpr  it  is  neces- 
sary to  prove  the  incorporation  of  a  company,  evidence  that  it  is  do- 
ing business  under  a  certain  name  shall  be  prima  facie  evidence  of 
its  due  incorporation.  *•• 

If  the  certificate  of  incorporation  and  record  thereof  have  been 
lost  or  destroyed,  parol  evidence  is  admissible  to  show  compliance 
with  the  law  in  the  organization  of  the  company,  and  to  prove  the 
contents  of  the  certificate ;  and  it  is  not  necessary  that  such  evidence 
should  be  so  minute  as  to  permit  of  the  reproduction  of  the  certif- 
icate in  all  its  details.  It  is  sufficient  if  it  is  so  full  as  to  show  that 
the  law  was  complied  with.***  Long  acquiescence  by  the  public  in 
the  exercise  of  the  franchise  in  such  a  case  raises  a  presumption  of 
organization  in  conformity  to  law,  in  aid  of  the  parol  evidence.*** 

!••  Buncombe  Turnpike  Ck>.  v.  MeCarson,  18  N.  C.  806;  Ck>fl9n  v.  Ck>llins,  17 
Me.  440;  Glenn  v.  Orr,  00  N.  O.  413,  2  S.  E.  538;  Semple  ▼.  Glenn,  91  Ala.  245, 
6  South.  46,  9  Sontlu  266,  24  Am.  St  Rep.  894;  Peake  ▼.  Railroad  Co.,  18  111. 
88.  If  the  aoc^tance  of  a  charter  Is  recorded  on  the  books,  they  are  the 
best  evidence;  and  parol  evidence  Is  admissible  only  mider  the  rales  allowing 
secondary  evidence.  Ooffln  v.  Collins,  supra;  Hudson  t.  Carman,  41  Me.  84. 
It  most  be  made  to  appear  that  the  books  offered  In  evidence  are  the  corpora- 
tion books;  that  they  have  been  kept  as  such;  and  that  the  entries  have  been 
made  by  an  authorized  person.  President,  etc.,  of  the  Highland  Turnpike 
Co.  V.  M*Kean,  10  Johns.  (N.  Y.)  154,  6  Am.  Dec.  824. 

18T  Bank  of  IT.  S.  v.  Lyman,  1  Blatchf.  297,  Fed.  Oas.  No.  924;  Packard  v. 
Old  Colony  IL  Co.,  168  Mass.  92,  46  N.  B.  433. 

IBS  Marshall  v.  Bank,  108  N.  C.  639,  18  S.  B.  182;  Spokane  &  I.  Lumber  Go. 
T.  Loy,  21  Wash.  501,  58  Pac.  672,  60  Pac.  1119. 

i«ft  Edelhoff  V.  State,  5  Wyo.  19,  36  Pac.  627;  State  v.  Plttam,  82  Wash.  187, 
72  Pac.  1042. 

190  Canal  Street  Gravel-Road  Co.  v.  Paas,  95  Mich.  372,  54  N.  W.  907. 

i»i  Rose  Hill  &  E.  R.  Co.  v.  People,  115  IlL  133,  3  N.  B.  725. 

Its  Bom  HUl  &  E.  R.  Co.  v.  People,  supra. 
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41-42.    Gorporatl(Mi8  De  Facto. 
48-44.    Estoppel  to  Deny  Ck>rporate  Bxistenoab 
46w    Liability  of  Associates,  as  Partnenk 


OOBPORATIOK8  BB  FAOTO. 

41«  Wbflve  persons  attempt*  ia  seed  faitli,  to  orKaniae  m  eorporatlom 
vmdev  a  statute  tliat  Is  valid,  and  tkat  antliorlses  vaeh  a  oor- 
poration,  and  afterwards  assume  to  enereise  eorporate  pow- 
ers, tkere  Is  a  eorporatien  de  f  aeto,  tlionsli*  Vjr  reason  of  f  allnre 
to  eon&ply  with  tlie  statute,  tliere  may  not  be  a  eorporatien  de 
Jnrei  and  tlie  eorporate  eluuraeter  of  the  assoeiatien  e4n  be  ques- 
tioned only  by  tbe  state  in  a  direet  proeeedins  brought  for 
tbat  purpose.  By  tbe  "weiebt  of  autbority,  to  oonstitute  a 
eorporation  de  f  aeto  iHtbin  this  rule,  tbere  must  be 

(a)  A  valid  law,  and  one  wbiob  antborises  suob  a  eorporation. 

<b)  An  attempt  in  sood  f  aitb  to  orsaaiae  under  tbe  statute* 

(e)  At  least  a  eoloraUe  or  apparent  eomplianee  witb  tbe  statute^ 

<d)  An  assumption  of  eorporate  poiwers. 

48*  Tbe  doetrine  eoneemins  de  f aeto  eorporations  is  based  on  grounds 
of  publie  poliey,  and  does  not  depend  on  any  element  of 
estoppeL 

A  corporation  may  exist  in  fact  without  being  legally  constituted. 
Such  a  corporation  is  called  a  corporation  de  facto,  as  distinguished 
from  a  corporation  de  jure.  ''This  phrase  [de  facto]  is  used  to  char- 
acterize an  officer,  a  government,  a  past  action,  or  a  state  of  affairs 
which  exists  actually  and  must  be  accepted  for  all  practical  pur- 
poses, but  which  is  illegal  or  illegitimate.  In  this  sense  it  is  the  con- 
trary of  *de  jure.' "  *  The  term  "de  facto,"  as  applied  to  a  corpora- 
tion, means  a  body  which  actually  exists,  for  all  practical  purposes, 
as  a  corporate  body,  but  which,  because  of  failure  to  comply  with 
some  provision  of  the  law,  has  no  legal  right  to  corporate  exist- 
ence as  against  the  state.  A  corporation  de  jure,  on  the  other  hand, 
is  a  corporation  in  law  as  well  as  in  fact.  Not  even  the  state  can 
deprive  it  of  its  corporate  existence  in  violation  of  the  terms  of  its 
charter. 

_The  _distinction  between  a  corporation  de  jure  and  a  corporation 
de  itacto  is  very  important  A  corporation"  de  jure  has  a  right  to 
corporate  existence  even  as  against  the  state.     The  state  cannot, 

i  Black,  Law  Diet  tit  ''De  Factow" 
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even  by  a  direct  proceeding,  deprive  it  of  this  right,  contrary  to  the 
terms  of  its  charter.  A  corporation  de  facto  has  a  corporate  exist- 
ence, even  as  against  the  state,  where  the  state  attacks  its  right  col- 
laterally ;  and  it  has  such  right  as  against  private  individuals,  wheth- 
er they  attack  its  corporate  existence  collaterally  or  directly.  The 
state,  which  alone  has  the  power  to  incorporate,  may  waive  irregu- 
larities in  the  organization  of  -corporations ;  and,  so  long  as  the  state 
remains  inactive  in  the  premises,  individuals  must  acquiesce.' 
"Where  the  law  authorizes  a  corporation,  and  there  is  an  effort,  in 
good  faith,  to  organize  a  corporation  under  the  law,  and  thereupon, 
as  a  result  of  such  effort,  corporate  functions  are  assumed  and  exer- 
cised, the  organization  becomes  a  corporation  de  facto,  and,  as  a  gen- 
eral rule,  the  legal  existence  of  such  a  corporation  cannot  be  in- 
quired into  collaterally,  although  some  of  the  required  legal  formali- 
ties may  not  have  been  complied  with.  Ordinarily,  such  an  inquiry 
can  only  be  made  in  a  direct  proceeding  brought  in  the  name  of  the 
state."  • 

A  corporation  de  facto,  that  by  regularity  of  organization  might  be 
one  de  jure,  can  make  contracts,  purchase,  hold,  and  convey  prop- 
erty, and  sue  and  be  sued,  in  the  same  manner  as  if  it  were  a  corpora- 
tion de  jure,  for  no  one  can  object  but  the  state.  "A  corporation  de 
facto  may  le^ly  do  and  perform  every  act  and  thing  which  the 
same  entity  could  do  and  perform  were  it  a  de  jure  corporation. 
As  to  ail  the  world  except  the  paramount  authority  under  which  it 
acts,  and  from  which  If  receives  Ifs'diartef,' If  occupies  The  same'posr-" 
tion  as  though  in  all  respects  valid;  an3"everi  as" ag'aillSTlhe'lia.rer ex- 
cept in  direct  proceedings  to  arrest  its  usurpation  of  power,  it  is  sub- 
mitted, its  acts  are  to  be  treated  as  efficacious."  *    "Mere  irregulari- 

s  North  Y.  State,  107  Ind.  856,  8  N.  B.  159,  and  cases  cited  In  the  following 
notes. 

•  Hasselman  v.  Mortgage  Co.,  $)7  Ind.  865. 

«  People  ▼.  La  Rue,  67  Gal.  530,  8  Pac  84.  And  see  Heaston  y.  Railroad 
Ck).,  16  Ind.  275,  79  Am.  Dec.  430,  1  Cumming,  Cas.  Prlv.  Corp.  417,  W.  D. 
Smith,  Caa.  Corp.  20,  and  Shep.  Cas.  Corp.  184;  Flnnegan  t.  Noerenberg,  52 
Mhm.  289,  53  N.  W.  1150,  18  L.  R.  A.  778,  88  Am.  St  Rep.  552;  Baton  y.  As- 
pinwall,  19  N.  Y.  119;  Buffalo  ft  A.  R.  Co.  y.  Cary,  26  N.  Y.  75,  1  Gumming, 
Cas.  Priy.  Corp.  411;  Lamming  y.  Galusha,  81  Hun,  247,  80  N.  Y.  Supp.  767; 
Thompson  y.  Candor,  60  IlL  244;  People  y.  Board,  111  111.  171;  Hudson  y. 
Green  Hill  Seminary  Corp.,  118  111.  618;  Bushnell  y.  Machine  Co.,  138  111. 
67,  27  N.  B.  596;  Appleton  Mut  Fire  Ins.  Co.  y.  Jesser,  5  Allen  (Mass.)  446; 
Butchers*  A  D.  Bank  y.  McDonald,  180  Mass.  264,  1  Cumming,  Cas.  Priy. 
Corp.  420;  Searaburgh  Turnpike  Cow  y.  Cutlo*,  6  Vt  815;  Bast  Norway  Lake 
Church  y.  Froislle,  87  Minn.  447,  35  N.  W.  260;  Stout  y.  Zulick,  48  N.  J.  Law, 
G09,  7  AtL  862;  McTighe  y.  Construction  Co.,  94  Ga.  306,  21  S.  B.  701,  3  L.  R. 
A.  208»  47  Am.  St  Rep.  153;  Whitney  y.  Robinson,  53  Wis.  809,  10  N.  W. 
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ties  in  organization  cannot  be  shown  collaterally,  where  there  is  no 
defect  of  power."  *  The  doctrine  is  not  limited  in  its  application  to 
domestic  corporations,  but  extends  to  foreign  corporations  as  well.* 

Some  of  the  courts  have  held  that  the  doctrine  of  de  facto  corpora- 
tions does  not  apply  to  a  case  in  which  an  alleged  corporation  at- 
tempts to  exercise  the  power  of  eminent  domain  by  the  appropria- 
tion of  private  property  to  public  use;  that  in  such  a  proceeding,  if 
the  question  is  raised,  it  must  show  that  it  is  a  corporation  de  jure.  ^ 
Other  courts  make  no  such  distinction,  but  apply  the  doctrine  in 
condemnation  proceedings,  as  well  as  in  other  cases.  ' 

If  a  pretended  corporation  is  neither  a  corporation  de  jure  nor  one 
de  facto,  it  has  no  standing  whatever,  and  its  corporate  existence 

512;  Selma  4b  T.  R.  Ca  v.  Tipton,  6  Ala.  787,  39  Am.  Dee.  844;  Pape  r.  Bank, 
20  Kan.  440,  27  Am.  Rep.  188;  Chicago  K.  A  W.  B.  Go.  t.  Stafford  Go.  Ck>m*r8, 
36  Kan.  121, 12  Pac.  593;  Upton  y.  Hansbrougb.  3  Biss.  417,  Fed.  Gas.  No.  16,801; 
Toledo,  St  Louis  &  K.  G.  B.  Go.  v.  Gontinental  Trust  Go.,  96  Fed.  497,  36  a 
G.  A.  155;  Doty  ▼.  Pattetson,  155  Ind.  60,  56  N.  E.  668;  Marion  Bond  Ga  ▼. 
Mexican  Goffee  &  B.  Go.,  160  Ind.  558,  65  N.  B.  748;  Mayor,  etc.,  of  Wilming- 
ton V.  Addicks,  7  Del.  56,  43  Atl.  297;  Hoover  Mercantile  Go.  v.  Evans  Mln. 
Co.,  193  Pa.  St  28,  44  Atl.  277;  Pinkerton  v.  Pennsylvania  Traction  Go.,  193 
Pa.  St  229,  44  Atl.  284;  Supreme  Gourt  I.  O.  Foresters  v.  Supreme  Gourt  U. 
a  Foresters,  94  Wis.  284,  68  N.  W.  1011;  Los  Angeles  Holiness  Band  v. 
Spires,  126  Gal.  541,  58  Pac  1019;  Marsh  v.  Matblas,  19  Utab,  860,  56  Pac. 
1074;  Tennessee  Automatic  Lighting  Go.  v.  Masscy  (T^nn.  Oh.  App.)  56  S.  W. 
35.  *The  reason  is  that  if  rights  and  franchises  have  been  usurped,  they  are 
the  rights  and  franchises  of  the  sovereign,  and  he  alone  can  interpose.  Un- 
til such  interposition,  the  public  may  treat  those  possessing  and  exercising 
corporate  powers  under  color  of  law  as  doing  so  rightfully.  The  rule  is  in 
the  interest  of  the  public,  and  is  essential  to  the  safety  of  business  trans- 
actions with  corporations."  Duggan  v.  Investment  Ga,  11  Golo.  113,  17 
Pac.  106. 
B  Heaston  y.  Ballroad  Go.,  supra. 

•  Bank  of  Toledo  v.  International  Bank,  21  N.  Y.  542;  Lancaster  v.  Im- 
provement Go.,  140  N.  Y.  576,  35  N.  B  964,  24  L.  B.  A.  322;  Wright  v.  Lee, 
4  S.  D.  237,  55  N.  W.  931;   post  P.  024. 

1  Atlantic  &  0.  B.  Go.  v.  Sulllvant  5  Ohio  St  276;  Atkinson  v.  Baih-oad 
Co.,  15  Ohio  St  21;  In  re  Brooklyn,  W.  &  N.  B.  Go.,  72  N.  Y.  245;  In  re 
Broadway  &  S.  A.  B.  Go.,  73  Hun,  7,  25  N.  Y.  Supp.  1060;  Orrick  School 
Diet  V.  Dorton,  125  Mo.  439.  28  S.  W.  765. 

•  Beisner  v.  Strong,  24  Kan.  410;  McAuley  v.  Bailway  Go.,  83  111.  348; 
Ward  V.  Bailroad  Go.,  119  III.  287,  10  N.  E.  365;  Wellington  &  P.  B.  Oo.  v. 
Cashie  &  C.  B.  A  L.  Co.,  114  N.  G.  G90,  19  S.  B.  646  (but  see  KInston  ft 
a  B.  Oo.  V.  Stroud,  182  N.  G.  413,  43  S.  K  913);  Oregon  Short  Line  Co.  y. 
Postal  TeL  Gable  Go.,  Ill  Fed.  842,  49  O.  G.  A.  C63;  Postal  Tel.  Cable  Co.  v. 
Oregon  Short  Line  Go.  (G.  G.)  114  Fed.  787;  Morrison  v.  Foreman,  177  111. 
427,  53  N.  B.  73;  Postal  Tel.  Cable  Co.  v.  Oregon  S.  L.  B.  Co.,  23  Utah,  474, 
65  Pac  735,  90  Am.  St  Rep.  705;  Union  Pacific  B.  Go.  v.  Colorado  Postal 
TeL  Cable  Oou,  80  Colo.  133,  69  Pac  664,  97  Am.  St  Bep.  lOa 
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may  be  questioned  collaterally,  and  by  a  private  individual  as  well  as 
by  the  state,*  provided  there  is  no  element  of  estoppel.** 

By  the  better  opinion,  though  there  are  decisions  to  the  contrary, 
after  the  period  of  existence  of  a  corporation  has  expired  by  force 
of  express  provision  in  its  charter  or  in  a  general  law,  it  is  not  even 
a  corporation  de  facto.  By  the  expiration  of  its  charter  it  .becomes  _ 
ipso  facto  dissolved,  and  no  longer  has  any  existence  at  .all.**  It 
follows  that  its  existence  after  that  time  can  be  questioned  by  any 
person  who  has  not  estopped  himself,  and  collaterally  as  well  as 
directly.  Thus,  if  a  pretended  corporation,  after  expiration  of  its 
charter,  assumes  to  execute  a  conveyance,  and  the  grantee,  or  one 
claiming  under  him,  sues  a  third  person,  who  holds  adversely,  to 
recover  possession,  the  latter  may  question  the  validity  of  the  con- 
veyance, and  dispute  the  existence  of  the  corporation.** 

The  doctrine  concerning  de  facto  corporations  does  not  prevent  a 
collateral  attack  on  the  right  of  a  corporation  to  exercise  a  fran- 
chise separate  and  distinct  from  the  franchise  of  being  a  corpora- 
tion. It  has  been  held,  for  instance,  that,  even  conceding  that  the 
right  of  an  association  to  exist  as  a  corporation  after  the  expiration 
of  the  time  limited  in  its  charter  cannot  be  questioned  by  a  private 
individual  in  a  collateral  proceeding,  he  can  thus  question  the  right 
of  a  corporation  to  take  tolls  after  the  expiration  of  the  period  dur- 
ing which  it  was  authorized  to  take  tolls,  as  he  does  not  thereby 
question  its  corporate  existence.** 

What  is  Necessary  to  Constitute  a  Corporation  De  Facto. 

Having  once  determined  that  a  particular  association  is  a  corpo- 
ration de  facto,  there  is  little  difficulty  in  applying  the  principles 
of  law  as  stated  above.  But  there  is  much  confusion  and  direct 
conflict  in  the  decisions  as  to  what  constitutes  a  corporation  de  facto, 
as  distinguished  from  an  association  which  pretends  to  be  a  corpo- 
ration, but  which  has  no  existence  at  all  as  such,  either  de  jure  or  de 

t  Martin  v.  Deetz,  1Q2  Gal.  56,  36  Pac.  868^  41  Am.  St  Rep.  151;  Childs 
T.  Hard,  32  W.  Va.  66,  9  8.  B.  862. 

10  Post,  p.  91. 

ii  Bradley  y.  Reppell,  138  Mo.  545,  82  S.  W.  645,  84  S.  W.  841,  54  Am.  St 
Rep.  0B5.  ABd  flee  Grand  Rapids  Bridge  Co.  t.  Prange,  35  Mich.  400,  24  Am. 
Rep.  586;  Starges  t.  Vanderbilt  73  N.  T.  384;  Dobson  v.  Simonton,  86  N. 
G.  492;  Kmtz  ▼.  Town  Ck>.,  20  Kan.  397.  Ck>ntra,  Bushnell  v.  Machine  Co., 
138  111.  67,  27  N.  B.  686;  Miller  ▼.  Newburg  Orrel  Coal  Co.,  31  W.  Va.  836, 
8  S.  B.  600,  18  Am.  St  Rep.  903.     See  post,  p.  231. 

IS  Bradley  y.  Reppell,  supra. 

f  Grand  Rapids  Bridge  Oo.  y.  Prange^  86  Mich.  400^  24  Am.  Rep.  686. 

Qlaxk  Oobp.(2d  Bo.)— 6 
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facto.    And  the  books  do  not  throw  as  much  light  on  the  question 
as  might  be  expected.** 

Most  of  the  courts  hold  that  there  is  a  corporation  de  facto  when- 
ever there  is  a  valid  law  under  which  a  particular  kind  of  corpora- 
tion may  lawfully  be  organized,  and  persons  having  the  required 
qualifications  undertake,  in  good  faith,  to  organize  such  a  corpora- 
tion thereunder,  comply  at  least  colorably  with  the  law,  and  after- 
wards assume  to  act  as  a  corporation,  though  particular  provisions 
of  the  law  are  not  complied  with.  And  they  hold  that  it  is  alto- 
gether immaterial,  in  sudi  a  case,  whether  compliance  with  the  par- 
ticular provisions  was  intended  by  the  legislature  as  a  condition 
precedent  to  the  formation  of  the  corporation  or  not  Thus,  an 
association  has  been  held  a  corporation  de  facto,  though  there  was 
not  sufficient  notice  of  the  meetings  held  for  the  purpose  of  organiz- 
ing, and  though  the  certificates  of  incorporation  were  not  prop- 
erly executed,  acknowledged,  or  recorded,  as  required  by  the  stat- 
ute.** And  there  arc  many  other  cases  to  the  same  eflfect,  or  ap- 
parently  so.**     All  that   is   necessary,  according  to  this  doctrine, 

14  The  state  of  the  anthorities  on  this  subject  is  thus  described  by  Judge 
Thompson  in  his  late  work  on  Corporations:  **It  is  impossible  to  formulate  a 
rule  on  the  subject  of  de  facto  corporations,  which  will  be  applicable  in  all 
American  jurisdictions,  or  which  will  receive  uniform  support  from  the  de- 
cisions in  any  one  such  jurisdiction.  Those  decisions  oscillate  between  two 
extreme  views;  (1)  That  where  a  body  of  men  act  as  a  corporation,  and  in 
the  ostensible  possession  of  corporate  powers,  it  will  be  conclusively  pre- 
sumed, in  all  cases  except  in  a  direct  proceeding  against  them  by  the  state 
to  vacate  their  franchises,  that  they  are  a  corporation.  (2)  That  the  con- 
ditions named  in  statutes  authorizing  the  organization  of  corporations  are 
conditions  precedent  and  must  be  strictly  complied  with,  or  the  corporatloD 
does  not  exist;  and  that  the  want  of  compliance  with  any  one  condition 
precedent  may  be  shown  by  any  one,  in  a  private  litigation  with  the  pre- 
tended corporation,  unless  he  has  estopped  himself  by  his  conduct  from 
challenging  its  corporate  existence,  and  frequently  without  reference  to 
the  question  of  estoppel."    1  Thomp.  Corp.  {  495. 

IB  East  Norway  Lake  Church  v.  Froislie,  37  Minn.  447,  85  N.  W.  260. 

!•  See  Attorn^  General  v.  Stevens,  1  N.  J.  Eq.  869,  22  Am.  Dec.  526;  Stout 
V.  Zulick,  48  N.  J.  Law,  599,  7  Atl.  362;  Eaton  v.  Walker,  76  Mich.  579,  43 
N.  W,  638,  6  L.  R.  A.  102;  Methodist  Church  v.  Pickett,  19  N.  Y.  482,  1  Gum- 
ming, Oas.  Prlv.  Corp.  407;  Society  Perun  v.  Cleveland,  43  Ohio  St.  481,  3 
N.  E.  357;  Williamson  t.  Association,  89  Ind.  389;  North  y.  State,  107  Ind.  356, 
8  N.  E.  159;  Cochran  y.  Arnold,  58  Pa.  St  399;  Thompson  v.  Candor,  60  III. 
244;  Hudson  y.  Green  Hill  Seminary  Corp.,  113  111.  618;  Bushnell  v.  Machine 
Co.,  138  111.  67,  27  N,  E.  596;  Merriman  v.  Magiveny,  12  Heisk.  (Tenn.)  494; 
Pape  V.  Bank,  20  Kan.  440,  27  Am.  Rep.  183;  Haas  v.  Bank,  41  Neb.  754,  60 
N.  W.  85;  Humphreys  v.  Mooney,  5  Colo.  282;  Jones  v.  Hardware  Co.,  21  Colo. 
263,  40  Pac.  457,  29  L.  R.  A.  143,  52  Am.  St  Rep.  220;  Doty  v.  Patterson,  155 
Ind.  60,  66  N.  B.  668;  Jones  v.  Hale,  32  Or.  465,  52  Pac.  811;  Marsh  v.  Ma- 
thlas,  19  Utah,  350, 56  Pac.  1074;  Keys  y.  Smith,  67  N.J.  Law,  190, 51  Atl.  122; 
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Is  that  there  shall  be  a  law  under  which  such  a  corporation  as  the 
one  in  question  might  have  been  formed,  that  there  shall  have  been 
a  bona  fide  attempt  to  organize,  and  a  colorable  compliance  with 
the  provisions  of  the  law,  and  that  there  shall  have  been  an  as- 
sumption of  corporate  powers,  or  "user,"  as  it  is  termed.  "Where  it 
is  shown  that  there  is  a  diarter  or  law  under  which  a  corporation, 
with  the  powers  assumed,  might  lawfully  be  incorporated,  and  there 
is  a  colorable  compliance  with  the  requirements  of  the  charter  or 
law,  and  a  user  of  the  rights  claimed  under  the  charter  or  law,  the 
existence  of  a  corporation  de  facto  is  established."  *^  "Two  things 
are  necessary  to  be  shown  to  establish  a  corporation  de  fartn,  yh  ' 

((1)  The  existence  of  a  charter  or  some  law  under  which  a  corpora- V 
tion,  with  the  powers  assumed,  might  lawfully  be  created;   and  (2)  \ 
a  user  by  the  party  to  the  suit  of  the  rights  claimed  to  be  conferred  ^ 
by  such  charter  or  law.     If  the  law  exists,  and  the  record  exhibits 
a  bona  fide  attempt  to  organize  under  it,  very  slight  evidence  of  user 
beyond  this  is  all  that  can  be  required."  *• 

Same — Necessity  for  Valid  Law  Authorising  Incorporation, 

In  the  first  place,  by  the  weight  of  authority,  it  is  always  essen- 
tial to  the  existence  of  a  corporation  de  facto  that  there  shall  be 
some  law  undec  which  such  a  corporation  might  have  been  legally 
created  or  organized.  If  there  is  no  law  at  all  authorizing  the 
formation  of  such  a  corporation,  there  can  be  no  corporation  de 
facto,  even  though  there  may  have  been  an  assumption  of  corporate 
powers.  In  a  Wisconsin  case  there  had  been  an  attempt  to  organ- 
ize two  churches  into  one  corporate  body,  whereas  the  statute  only 
authorized  a  corporation  composed  of  one  church.  It  was  held 
that  the  association  was  not  even  a  corporation  de  facto.    "To  be  a 

Lask  T.  Rlggs,  70  Neb.  718,  102  N.  W.  88  (modifying  Judgment  70  Neb.  713, 
07  N.  W.  1033,  on  rehearing). 
IT  Stout  ▼.  Zulick,  supra. 

!•  Eaton  T.  Walker,  supra.    It  will  1)e  noticed  that,  while  the  court  here 
says  that  two  things  only  are  necessary  to  constitute  a  de  facto  corporation, 
namely,  the  law  authorizing  incorporation,  and  user  under  that  law,  it  pro- 
ceeds at  once  to  specify  a  third  essential;  that  is,  "a  bona  fide  attempt  to  or- 
ganize*' under  the  law.    And  it  is  clear  that  all  three  of  these  things  are 
necessary.     See  Finnegan  v.  Noerenberg,  52  Minn.  239,  53  N.  W.  1150,  IS 
L.  R.  A.  778,  38  Am.  St  Rep.  552;  Johnson  y.  Okerstrom,  70  Minn.  303,  73 
N.  W.  147;  Duggan  v.  Investment  Co.,  11  Colo.  113,  17  Pac.  105;   Stanwood 
Y.  Sterling  Metal  Co.,  107  111.  App.  569.    "The  requisites  to  constitute  a  cor- 
ppration  de  facto  are  three:    (1)  A  charter  or  general  law  under  which  suclK 
>€  corporation  as  it  purports  to  be  might  lawfully  be  organized;    (2)  an  at- ] 
( tempt  to  organize  thereunder;  and  (3)  actual  user  of  the  corporate  franchise."  J 
VyPer  Peckham,  J.,  in  Tulare  Irr.  Dist  t.  Shepard,  185  U.  S.  1,  22  Sup.  Ct. 
5^1,  46  li.  Bd.  773. 


84  BFFBCT  or  IRRBGULAB  INCORPORATION.         (Ch.  3 

corporation  de  facto,"  it  was  said,  "it  must  be  possible  to  be  a  cor- 
poration de  jure;  and  acts  done  in  the  former  case  must  be  legally 
authorized  to  be  done  in  the  latter,  or  they  are  not  protected  or 
sanctioned  by  the  law.  Such  acts  must  have  an  apparent  right."  *• 
Within  this  rule,  an  unconstitutional  law  must  be  regarded  as  the 
same  as  no  law  at  all.*^  There  are  a  few  cases  which  hold  that  a 
de  facto  corporation  may  exist  under  an  unconstitutional  act,'^  but 
it  is  difficult  to  see  how  they  can  be  supported,  when  we  consider 
that  "an  unconstitutional  act  is  not  a  law.  It  confers  no  rights. 
It  imposes  no  duties.  It  affords  no  protection.  It  creates  no  office. 
It  is,  in  legal  contemplation,  as  inoperative  as  if  it  had  never  been 
passed."  **  As  we  have  seen,  after  the  period  of  existence  of  a  cor- 
poration has  expired  by  express  limitation  in  its  charter  or  in  a 
g;eneral  law,  it  is  not  a  corporation  de  facto.  There  is  no  law  under 
which  it  can  exist** 


!•  EVenson  v.  Bllingson,  67  Wis.  634,  81  N.  W.  342.  And  see  Abbott  v.  Re- 
fining Co.,  4  Neb.  416;  State  v.  Critchett,  87  Minn.  13,  32  N.  W.  787;  Dulte  v. 
Taylor,  37  Fla.  64.  19  South.  172,  31  L.  R.  A.  484,  53  Am.  St  Rep.  232;  Amer- 
ican Loan  &  Trust  Co.  v.  Minnesota  &  N.  W.  R.  Co.,  157  111.  641,  42  N.  B. 
153;  Davis  y.  Stevens  (D.  C.)  104  Fed.  235;  Indiana  Bond  Co.  v.  Ogle,  22  Ind. 
App.  593,  54  N.  B.  407,  72  Am.  St  Rep.  326.  But  where  the  statutes  of  a 
state  authorized  the  consolidation  of  railroad  companies  of  the  state  with 
those  of  other  states  under  certain  conditions  or  circumstances,  it  was 
held  that  a  consolidation  of  such  companies  created  a  de  facto  corporation, 
even  though  tbe  constituent  companies  did  not  possess  the  qualifications  re- 
quired by  the  statutes  to  render  the  consolidated  company  a  corporation  de 
jure,  and  its  corporate  existence  could  be  questioned  on  that  ground  only  by 
the  state.  Toledo,  St  L.  &  K.  C.  R.  Co.  v.  Continental  Trust  Co.,  95  Fed. 
497,  36  C.  C.  A.  155.  See,  also,  Continental  Trust  Co.  v.  Toledo,  St  L.  &  K. 
C.  R.  Co.  (C.  C.)  82  Fed.  642,  650;  Cf.  Whaley  v.  Bankers'  Union  (Tex.  Civ.) 
88  S.  W.  259. 

ao  Eaton  v.  Walker,  76  Mich.  579,  43  N.  W.  638,  6  L.  R.  A.  102;  Burton  v. 
Schildbach,  45  Mich.  504,  8  N.  W.  497;  Green  v.  Graves,  1  Doug.  (Mich.)  351; 
Brandenstein  v.  Hoke,  101  Cal.  131,  35  Pac.  562;  Clark  v.  American  Cannel 
Coal  Co.,  165  Ind.  213,  73  N.  B.  10S3.  In  McTighe  v.  Macon  Const  Co.,  94 
6a.  806.  21  S.  B.  701.  32  L.  R.  A.  208,  47  Am.  St  Rep.  153,  it  was  held,  after 
a  review  of  the  cases,  and  a  consideration  of  the  reasons  on  which  the  doc- 
trine of  de  facto  corporations  is  based,  that  a  corporation  attempted  to  be 
created  by  a  special  act,  which  is  unconstitutional,  may,  nevertheless,  exist 
as  a  de  facto  corporation,  if  there  is  a  general  law  under  which  it  might 
have  been  Incorporated. 

ai  Coxe  V.  State,  144  N.  T.  396,  39  N.  B.  400;  Commonwealth  v.  Philadel- 
phia County.  193  Pa.  St  236,  44  Atl.  336;  Richards  v.  Minnesota  Savings 
Bank,  75  Minn.  196,  77  N.  W.  822.  And  see  the  dictum  in  Winget  v.  Associa- 
tion, 128  111.  67,  21  N.  B.  12. 

ss  Norton  v.  Shelby  Co^  118  U.  S.  442,  G  Sup.  Ct  1121,  30  L.  Ed.  178. 

it  Ante,  p.  81. 
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Same — Necessity  for  Bona  Fide  Attempt  to  Organise. 

It  is  also  essential  to  de  facto  corporate  existence  that  tfiere  shall 
have  been  a  bona  fide  attempt  to  organize  under  the  law,  and  at 
least  a  colorable  compliance  with  the  law  in  such  attempt.*  "To 
give  to  a  body  of  men  assuming  to  act  as  a  corporation,  where  there 
has  been  no  attempt  to  comply  with  the  provisions  of  any  law  au- 
thorizing them  to  become  such,  the  status  of  a  de  facto  corporation, 
might"  open  the  door  to  frauds  upon  the  public.  It  would  certainly 
be  impolitic  to  permit  a  number  of  men  to  have  the  status  of  a  cor- 
poration to  any  extent  merely  because  there  is  a  law  under  which 
they  might  have  become  incorporated,  and  they  have  agreed  among 
themselves  to  act,  and  they  have  acted,  as  a  corporation.  ♦  *  * 
'Color  of  apparent  organization  under  some  charter  or  enabling 
act'  *^  does  not  mean  that  there  shall  have  been  a  full  compliance 
with  what  the  law  requires  to  be  done,  nor  a  substantial  compliance. 
A  substantial  compliance  will  make  a  corporation  de  jure.  But 
diere  must  be  an  apparent  attempt  to  perfect  an  organization  under 
the  law.  There  being  such  apparent  attempt  to  perfect  an  organ- 
ization, the  failure  as  to  some  substantial  requirement  will  pre- 
vent the  corporation  from  being  a  corporation  de  jure;  but,  if  there 
be  user  pursuant  to  such  attempted  organization,  it  will  not  prevent 
it  being  a  corporation  de  facto."  *• 


*  Where  partners  agreed  to  do  business  as  a  corporation,  fulfilling  part 
of  the  statutory  requirements  of  Incorporation,  but  omitting  certain  essen- 
tials, with  the  Intention  of  stopping  short  of  the  creation  of  a  corporation, 
such  action  did  not  create  a  corporation  de  facto  as  between  themselves. 
Card  v.  Moore,  68  App.  Dlv.  327,  74  N.  Y.  Supp.  18,  affirmed  l73  N.  Y.  598, 
66  N.  B.  1105.  Where  an  attempt  was  made  to  organize  a  banking  corpora- 
tion at  a  time  when  no  statute  authorized  It,  and  the  bank  was  conducted  and 
held  itself  out  as  a  corporation,  and  afterwards  a  statute  was  enacted  under 
which  a  corporation  with  the  powers  assumed  might  have  been  organized, 
and  the  bank  continued  to  hold  Itself  out  as  incorporated,  but  did  not  attempt 
to  comply  with  the  statute,  it  was  held  that  the  bank  was  a  de  facto  corpora- 
tion. State  y.  Stevens,  16  S.  D.  809,  92  N.  W.  420.  See,  also,  to  the  same 
effect.  Mason  t.  Sterens,  16  S.  D.  320,  92  N.  W.  424.  And  see  Hancock  v. 
Board  of  Education,  140  Cal.  554,  74  Pac.  44.  These  decisions  seem  ques- 
tionable, since,  while  there  was  an  attempt  to  organize,  there  was  none  to 
organize  under  the  law.    See  16  Hanr.  Law  Rev.  362. 

S4  The  court  had  preriously  quoted  from  Taylor  on  Ck)rporations:  "When  a 
body  of  men  are  acting  as  a  corporation  under  color  of  apparent  organization, 
in  pursuance  of  some  charter  or  enabling  act,  their  authority  to  act  as  a 
eorporatieii  cannot  be  questioned  collaterally."    TayL  Corp.  146. 

*•  Flnnegan  y.  Noerenberg,  62  Mhm.  239,  53  N.  W.  1150,  18  L.  R.  A.  778, 
38  Am.  St.  Rep.  652.  And  see  Bash  t.  Mining  Co.,  7  Wash.  122,  34  Pac.  464; 
Baton  T.  Walker,  76  Mich.  579,  43  N.  W.  638,  6  L.  R.  A.  102;  In  re  Glbbs  Es- 
tate^ 157  Pa.  St  60,  27  AtL  883,  22  L.  R.  A.  276;   Johnson  v.  Okerstrom, 
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Same — Sufficiency  of  Compliance  with  Law. 

There  are  some  cases  that  hold,  and  some  that  seem  to  hold,  that 
there  camiot  be  even  a  de  facto  corporation  unless  the  corporators 
have  substantially  complied  with  all  the  conditions  precedent  pre- 
scribed by  the  statute;  that,  without  such  compliance,  the  pretend- 
ed corporation  does  not  come  into  existence  for  any  purpose;  and 
that,  in  the  absence  of  elements  of  estoppel,  the  objection  may  be 
raised  by  a  private  individual  as  well  as  by  the  state,  and  collater- 
ally as  well  as  directly.  *•  These  cases,  however,  are  contrary  to 
the  great  weight  of  authority,  and  some  of  tliem  are  not  easily  recon- 
ciled with  other  decisions  of  the  same  court.  To  constitute  a  cor- 
poration de  facto  there  must,  it  is  true,  be  a  colorable  compliance 
with  the  statute,  but  there  need  not  be  more.  There  need  not  be  a 
substantial  compliance.  A  substantial  compliance  makes  the  body  a 
corporation  de  jure.*^  As  was  said  by  the  Minnesota  court,  if  there 
be  an  "apparent  attempt  to  perfect  an  organization,  the  failure  as 
to  some  substantial  requirement  will  prevent  the  corporation  from 
being  a  corporation  de  jure;  but,  if  there  be  user  pursuant  to  such 
attempted  organization,  it  will  not  prevent  it  being  a  corporation 
de  facto."  *•  That  a  colorable  or  apparent  compliance,  in  good 
faith,  with  the  provisions  of  the  law,  is  sufficient,  is  shown  by  cases 
in  almost  all  of  the  states.**     Some  of  the  cases  in  which  the  courts 

70  Minn.  303,  73  N.  W.  147;    Washington  Nat  Building,  L.  ft  I.  Ass'n  v. 
Stanley,  38  Or.  319,  63  Pac  489,  84  Am.  St.  Rep.  793,  '68  L.  R.  A.  816. 

2«  Thus,  in  Utley  t.  Tool  Co.,  11  Gray  (Mass.)  189,  a  case  in  which  it  was 
sought  to  charge  the  defendants  as  stockholders  of  an  alleged  corporation 
with  personal  liability  for  its  debts,  the  defense  was  tliat  there  were  no 
written  articles  of  agreement  in  the  organization  of  the  alleged  corporation, 
as  required  by  the  statute  under  which  the  organization  was  attempted, 
and  the  defense  was  allowed.  So,  in  Bigelow  v.  Gregory,  73  111.  197,  certain 
persons  undertook  to  organize  a  corporation  under  a  general  law  which  re- 
quired the  articles  of  association  to  be  published  in  a  certain  way,  and  a 
certificate  of  the  purposes  of  the  incorporation  to  be  filed  in  certain  public 
offices;  but  they  failed  to  comply  with  these  provisions.  It  was  held  that 
there  was  no  corporation  de  facto,  though  articles  of  association  were 
executed,  a  common  name  adopted,  and  business  conducted  under  it;  and 
the  associates  were  held  liable  as  partners  for  goods  sold  to  them.  See, 
also,  Montgomery  y.  Forbes,  148  Mass.  249,  19  N.  B.  342;  1  Gumming,  Gas. 
Priv.  Gorp.  69;  Kaiser  v.  Bank,  56  Iowa,  104,  8  N.  W.  772,  41  Am.  Rep.  85, 
Shep.  Gas.  Gorp.  268;  Hurt  v.  Salisbury,  55  Mo.  310;  McLennan  v.  Hopkins, 
2  Kan.  App.  260,  41  Pac  1061;  Bergeron  v.  Hobbs,  96  Wis.  641,  71  N.  W. 
1056,  65  Am.  St  Rep.  85. 

«T  Ante,  p.  52. 

St  Fhinegan  v.  Noerenberg,  52  Minn.  289,  58  N.  W.  1150,  18  li.  R.  A.  778, 
38  Am.  St  Rep.  552. 

*•  See  Thompson  y.  Gandor,  60  111.  244;  Bushnell  y.  Machine  Go.,  138  111. 
67,  27  N.  B.  686;   Miami  Powder  Go.  r.  Hotchkiss,  17  IlL  App.  622;   Hudson 
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have  allowed  a  collateral  attack  on  the  authority  of  an  association 
to  exercise  corporate  powers,  where  there  was  a  valid  law  under 
which  it  might  be  incorporated,  a  bona  fide  attempt  at  incorporation 
under  it,  and  user  of  corporate  powers,  may  perhaps  be  explained  on 
the  ground  that  the  court  did  not  consider  that  there  had  been  even  a 
colorable  or  apparent  compliance  with  the  law.'* 

Same — Necessity  for  User  of  Corporate  Powers. 

To  constitute  a  de  facto  corporation  it  is  also  essential  that  the 
parties  shall  have  assumed  in  some  way  the  appearance  of  a  corpo- 
ration, and  shall  have  pretended  to  act  as  a  corporate  body.  If, 
after  an  attempt  at  incorporation,  in  which  conditions  precedent  are 
not  complied  with,  the  directors  named  in  the  articles  never  meet, 
and  no  stock  is  issued  nor  corporate  act  done,  the  association  is  not 
a  corporation  de  facto.**  The  mere  fact  that  the  owners  of  a  mine 
use  a  corporate  name  does  not  make  a  corporation  de  facto,  where 
no  corporate  act  is  performed,  and  no  steps  have  been  taken  to  in- 
corporate.** As  was  said  in  a  Michigan  case,  however,  "if  the  law 
exists,  and  the  record  exhibits  a  bona  fide  attempt  to  organize  under 
it,  very  slight  evidence  of  user  beyond  this  is  all  that  can  be  re- 
quired." *» 

T.  Seminary  Corp.,  113  111.  618;  Diiggan  v.  Investment  Co.,  11  Colo.  113,  17 
Pac.  105;  Pranke  v.  Mann,  106  Wis,  118,  81  N.  W.  1014,  48  L.  R.  A.  856; 
GUman  t.  Druce,  111  Wis.  400,  87  N.  W.  567;  Owensboro  Wagon  Co.  v. 
Bliss,  132  Ala.  263,  31  So.  81,  90  Am.  St  Rep.  907;  Huntington  Mfg.  Co.  v. 
Schofield,  28  Ind.  App.  95,  62  N.  E.  106.  Lusk  r.  Riggs,  70  Neb.  718,  102 
N.  W.  88  (modifying  Judgment  70  Neb.  713,  97  N.  W.  1033,  on  rehearing). 
In  Duggan  y.  Inyestment  Oo.,  supra,  It  was  sought  to  avoid  a  mortgage 
given  by  a  corporation  on  the  ground  that  its  certificate  of  incorporation  was 
defective  because  it  was  not  acknowledged  as  required  by  the  statute.  The 
court  said:  ''We  are  aware  of  the  distinction  between  mere  omissions  or 
irregularities,  and  what  are  called  'prerequisites'  of  the  statutes.  The  dis- 
tinction may  well  be  taken  In  a  direct  proceeding  or  other  exceptional  cases 
where  strict  proof  is  required,  but  we  do  not  regard  It  as  having  any  con- 
trolling place  in  the  case  at  bar.  What  Is  or  what  is  not  a  prerequisite  is 
often  a  difficult  question  for  a  professional  man,  and  much  more  for  a 
layman,  to  determine.  To  cast  such  a  burden  upon  the  public  as  between 
its  Individual  members  is  to  lose  sight  of  the  reason  for,  and  largely  abrogate, 
the  salutary  rule  respecting  de  facto  corporations.'* 

to  Compare  Finnegan  v.  Noerenberg,  52  Minn.  289,  63  N.  W.  1150,  18  L.  R. 
A.  778,  38  Am.  St.  Rep.  562,  with  Johnson  y.  Corser,  34  Minn.  355,  25  N.  W.  799. 

SI  Martin  y.  Deetz,  102  Cal.  55,  86  Pac.  368,  41  Am.  St  Rep.  161.  See. 
also.  Wall  y.  Mines,  130  Cal.  27,  62  Pac  886;  Card  v.  Moore,  68  App.  DIv. 
327,  74  N.  Y.  Supp.  18,  affirmed  173  N.  Y.  688,  66  N.  E.  1106;  Elgin  Nat 
Watch  Co.  y.  Lioveland  (0.  C)  132  Fed.  41. 

ts  Bash  y.  Mining  Co.,  7  Wash.  122,  84  Pac.  462. 

•s  Eaton  y.  Walker,  76  Mich.  679,  43  N.  W.  638,  6  L.  R.  A.  102. 
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Same — Where  Attempted  Organisation  is  a  Fraud  upon  the  Act. 

If  the  attempted  organization  of  a  corporation  was  a  fraud  upon 
the  act  under  which  corporate  existence  is  claimed,  the  better  opin- 
ion is  that  there  is  no  corporation,  even  de  facto.  Thus,  where  citi- 
zens of  New  Jersey  went  over  into  New  York,  and  there  attempted 
to  form  a  corporation  under  the  laws  of  that  state  for  the  purpose  of 
doing  business  in  New  Jersey,  it  was  held  that  there  was  no  cor- 
poration de  facto,  since,  under  the  circumstances  of  that  particular 
case,  the  attempted  organization  was  a  fraud  upon  the  laws  of  New 
York.**  So,  where  persons  not  named  in  a  charter  creating  a  cor- 
poration to  be  located  at  a  certain  place,  got  control  of  the  charter, 
and  attempted  to  establish  a  corporation  under  it,  to  be  located  at  a 
different  place,  it  was  held  that  the  pretended  corporation  was  not 
even  a  de  facto  corporation.'* 

The  Doctrine  of  De  Facto  Corporations  Distinct  from  the  Doctrine 

of  Estoppel. 

Much  of  ttie  confusion  in  the  cases  as  to  corporations  de  facto  re- 
sults from  a  failure  to  distinguish  between  the  doctrine  of  corpo- 
rations de  facto  and  the  doctrine  of  equitable  estoppel.**  They  are 
not  the  same  thing,  but  entirely  different  doctrines.  No  elements 
of  estoppel  are  necessary  to  prevent  a  private  individual  from  ob- 
jecting to  the  existence  of  a  corporation  de  facto;  and,  as  we  shall 
see,  a  man  may,  on  equitable  grounds,  be  estopped  to  question  the 
corporate  character  of  an  association  that  is  not  even  a  corporation 
de  facto.  The  rule  relating  to  de  facto  corporations,  said  the  Min- 
nesota court,  "is  not  founded  upon  any  principle  of  estoppel,  as  is 
sometimes  assumed,  but  upon  the  broader  principles  of  common  jus- 
tice and  public  policy.  It  would  be  unjust  and  intolerable  if,  un- 
der such  circumstances,  every  interloper  and  intruder  were  allowed 
thus  to  take  advantage  of  every  informality  or  irregularity  of  or- 

S4HU1  V.  Beach,  12  N.  J.  Eq.  31.  See  Empire  Mills  y.  Alston  Grocery 
Co.  (Tex.  App.)  15  S.  W.  200,  505,  Shep.  Oas.  Corp.  64.  Where  a  corporation 
Is  organized  without  capital  to  cover  a  real  partnership,  and  to  permit  the 
carrying  on  of  a  partnership  business  without  personal  liability,  the  exist- 
ence of  the  pretended  corporation  is  open  to  collateral  attack  as  a  fraudulent 
device,  except  as  to  persons  who  have  contracted  with  it  as  a  corporation 
in  such  way  as  to  estop  themselves  to  show  the  fraud.  Christian  &  Craft 
Grocery  Co.  r.  Frultdale  Lumber  Co.,  121  Ala.  340,  25  South.  566.  And  see 
Card  v.  Moore,  68  App.  Div.  327,  74  N.  Y.  Supp.  18,  affirmed  173  N.  Y.  598,  66 
N.  B.  1105. 

t»Wonderly  v.  Booth,  30  N.  J.  Law,  250.  Cf.  Elizabethtown  Gas  Light  C6. 
r.  Green,  46  N.  J.  Eq.  118,  18  Atl.  &«;    Id,,  49  N.  J.  Eq.  329,  24  Atl.  560. 

tepor  examples,  see  Hamilton  v.  Railroad  Co.,  144  Pa.  34,  23  Atl.  53, 
13  L.  R.  A.  779;  Bates  v.  Wilson,  14  Colo.  140,  24  Pac.  99,  104;  Foster  v. 
MoultOD«  35  Minn.  458,  29  N.  W.  105. 
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ganization.'*  •*  The  law  forbids  a  private  individual  to  question 
the  right  of  a  corporation  de  facto  to  existence  as  a  corporation,  not 
because  of  any  conduct  on  his  part  which  renders  it  inequitable  to 
allow  him  to  do  so,  for  the  doctrine  extends  to  persons  who  have 
had  no  dealings  whatever  with  the  corporation,  but  because,  irre- 
spective of  any  question  as  to  his  position  or  conduct,  it  is  con- 
trary to  public  policy  to  allow  any  private  individual  to  do  so«     No 


man  can  deny  that  a  particular  association  is  a  corporation  de  facto, 
if  be  has  so  acted  as  to  be  equitably  estopped,  but,  if  not  so  es- 
topped, he  can. .  No^  man  at  all  can  question  the  corporate  existence 
of  a  de  facto  corporation.  This  distinction  is  WCOgnlzed  by  Wlfi 
Alabama  court  m  a  case  in  which  it  is  said  that,  before  a  suit  can 
be  maintained  by  an  alleged  corporation,  its  actual  or  de  facto  ex- 
istence must  be  proved,  "or  else  a  state  of  facts  shown  which  will 
operate  to  estop  the  defendant  from  denying  such  de  facto  exist- 
ence." ••  In  a  great  many  cases  it  is  said  that  "a  person  who  has 
entered  into  a  contract'  with  a  "de  facto"  corporation  in  its  cor- 
porate name  and  capacity  cannot,  in  the  absence  of  fraud,  after- 
wards disregard  the  existence  of  the  corporation,  and  sue  the  stock- 
holders individually  as  partners  on  the  contract,  or  defeat  an  ac- 
tion by  the  corporation  on  the  contract.*^  This  is  a  confusion  of 
principles.  They  would  be  estopped  in  such  a  case  to  deny  the  ex- 
istence of  the  corporation,  whether  it  is  a  corporation  de  facto  or 
not.  These  cases,  therefore,  are  more  properly  considered  under 
the  doctrine  of  estoppel.  If  the  corporation  is  a  de  facto  one,  then 
it  is  not  necessary  that  a  private  individual  shall  have  dealt  with 
it  in  order  that  he  may  be  prevented  from  questioning  its  corporate 
existence. 

In  an  Ohio  case,  the  plaintiff  admitted  that  persons  who  have 
recognized  the  existence  of  a  pretended  corporation  by  their  trans- 
actions with  it  as  a  corporation  are  estopped  to  deny  its  corporate 
existence;  but  it  was  contended  that,  as  the  plaintiff  had  engaged 
in  no  transactions  with  the  alleged  corporation  in  this  case,  he  was 

»T  East  Norway  Lake  Church  v.  FroJslle,  37  Minn.  447,  35  N.  W.  260.  And 
see  Society  Pemn  y.  Cleveland,  43  Ohio  St.  481,  3  N.  E.  357  (collecting  cases); 
Williamson  y.  Association,  89  Ind.  389;  Pape  v.  Bank,  20  Kan.  440;  Doty 
y.  Patterson,  155  Ind.  60,  56  N.  E.  668. 

ts  Schloss  y.  Trade  Co..  87  Ala.  411,  6  South.  360,  13  Am.  St  Rep.  51. 

s»See  Snider's  Sons  Co.  y.  Troy,  91  Ala.  224,  8  South.  658,  11  L.  R.  A. 
515,  24  Am.  St  Rep.  887;  Swartwout  v.  RaHroad  Co.,  24  Mich.  390;  Butchers' 
&  Droyers'  Bank  y.  McDonald,  130  Mass.  264,  1  Cumming,  Cas.  Priv.  Corp. 
420;  Toledo,  St  L.  &  K.  C.  R.  Co.  y.  Continental  Trust  Oo.,  95  Fed.  497.  507, 
36  C.  C.  A.  156;  Slocum  y.  Head,  105  Wis.  431,  81  N.  W.  673,  50  L.  R.  A. 
324;  Owensboro  Wagon  Co.  y.  Bliss,  132  Ala.  253,  31  So.  81,  90  Am.  St  Rep. 
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free  to  challenge  its  existence  as  a  corporation  de  facto  as  well  as 
de  jure, — ^the  argument  being  that  "no  case  can  be  found  where  it 
is  held  that  there  is  a  corporation  de  facto  against  persons  who 
have  in  no  way  recognized  its  existence  as  a  corporation;''  and  that 
"the  notion  of  a  de  facto  corporation  is  based  on  the  doctrine  of  estop- 
pel. When  estoppel  cannot  be  invoked,  there  can  be  no  de  facto 
corporation."  The  court,  however,  dedlned  to  take  this  view,  and 
held  that  it  is  a  rule,  entirely  irrespective  of  any  question  of  es- 
toppel, that  no  private  individual  can  attack  the  corporate  char- 
acter of  a  de  facto  corporation.  In  its  opinion  the  court  said :  "The 
theory  that  a  de  facto  corporation  has  no  real  existence — that  it  is 
a  mere  phantom,  to  be  invoked  only  by  that  rule  of  estoppel  which 
forbids  a  party  who  has  dealt  with  a  pretended  corporation  to  deny 
its  corporate  existence — has  no  foundation,  either  in  reason  or  au- 
thority.  ,A  de  facto  corporation  is  a  reality.    It  has  an  actual  and 


substantial  legal  existence^     It  is.  as  tne  term  impiiesT^a 

tion.  *  ^*  *  It  is  bound  by  all  such  acts  as  it  might  rightfully 
perform  as  a  corporation  de  jure.  Where  it  has  attempted,  in  good 
faith,  to  assume  corporate  powers;  where  its  proceedings  in  that 
behalf  are  colorable,  and  are  approved  by  those  officers  of  the  state 
who  are  authorized  to  act  in  that  regard;  where  it  has  honestly 
proceeded  for  a  number  of  years,  without  interference  from  the 
state,  to  transact  business  as  a  corporation;  has  been  reputed  and 
dealt  with  as  a  duly  incorporated  body,  and  valuable  rights  and  in- 
terests have  been  acquired  and  transferred  by  it, — ^no  substantial  rea- 
son is  suggested  why  its  corporate  existence,  in  a  suit  involving  such 
transactions,  should  be  subject  to  attack  by  any  other  party  than 
the  state,  and  then  only  when  it  is  called  upon,  in  a  direct  proceed- 
ing for  that  purpose,  to  show  by  what  authority  it  assumes  to  be  a 
corporation.*'  *• 

«•  Society  Penm  t.  Gterdand,  48  Ohio  St  481,  8  N.  B.  857. 
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ESTOPPIX  TO  DENY  CORPORATE  EXISTENCE. 

43.  Where  perions  pretend  to  form  a  eorporation,  and  assume  to  ex- 

ercise corporate  poprers,  an  estoppel  to  denj  that  they  are  a  cor» 
poration  operates  as  against 

(a)  The  persons  who  so  hold  themselves  out  as  a  corporation. 

G»)   The  pretended  eorporatlon  Itself* 

(e)  Third  persons  who  deal  with  the  assodatloa  as  a  corporation  ex- 
cept In  the  cases  hereafter  mentioned. 

44.  EXCEPTIONS— To   the   mle    abore    stated    there    are   exceptions. 

Thongh  there  are  some  conHlotlns  decisions  by  the  weight  of 

anthorlty  the  doctrine  docs  not  apply* 
(a)  Where  the  dealings  relied  upon  as  an  estoppel  are  not  such  as  to 

shoir  recognition  of  the  association  as  a  corporation* 
0>)  Where  there  are  no  eqnltable  gronnds  for  applying  Itt  and,  a 

fortiori,  where  to  apply  It  wovld  be  ineqnitable* 
<c)  A  few  eases  hold  that  the  doctrine  does  not  apply  where  the  as- 
sumption of  corporate  powers  was  nnlawf vl  as  being  in  Tiola- 

tlon  of  a  prohibitory  law* 
(d)  In  a  few  states  the  doctrine  is  held  to  apply  to-snoh  associations. 

only  as  are  at  least  corporations  de  facto;  bnt  by  the  weight  of 

anthorlty  It  is  not  to  be  so  limited* 

Itjs  a  well-settled  rule^  subject  to  very  few,  if  any,  exceptions,  that, 
where  persons  undertake  to  form  a  corporation,  and  afterwards"a?^~ 

sume  to  act  as  a  corporate  body,  neither  they  nor  Hie  associatigti 

can  dispute  its  corporate  existence  and  authority  to  act  as  sttdi,  when 
it  is  sued  as.  a  corporation  on  a  contract  into  which  it  has  entered 
in  that  character."  Wor  under  such  circuinstances  can  the  associates 
deny  the  corporate  character  of  the  association,  in  order  to  escape 
statutory  liability  for  its  debts.**     Nor  can  they   do   so  in  order 

«i  Scheufler  v.  Grand  Lodge,  45  Minn.  256,  47  N.  W.  799;  Ferine  t.  Grand 
Lodge,  48  Minn.  82,  50  N.  W.  1022;  Narragansett  Bank  v.  Atlantic  Silk  Co., 
3  Mete.  (Mass.)  287;  Fanners'  Loan  &  Trust  Ck).  v.  Toledo,  A.  A.  &  N.  M. 
Ry.  Co.  (O.  G.)  67  Fed.  49;  Callender  y.  Railroad  Co.,  11  Ohio  St  516;  Stew- 
art Pap«r  Manuf  g  Co.  v.  Ran,  92  Ga.  511,  17  S.  B.  748;  Fitzpatrlck  v.  Rut- 
ter,  160  111.  282,  43  N.  E.  392;  Hamilton  y.  Railroad  Co.,  144  Pa.  34,  23  Atl. 
53,  13  L.  R.  A.  779;  Bon  Aqua  Imp.  Co.  y.  Standard  Fire  Ins.  Co.,  84  W.  Va. 
764,  12  S.  B.  771;  Independent  Order  of  Mutual  Aid  y.  Paine,  122  111.  625, 
14  N.  B.  42.  See,  also,  Dooley  y.  Cheshire  Glass  Co.,  15  Gray  (Mass.)  494, 
1  Oommlng,  Cas.  Priy.  Corp.  418. 

42  Slocnm  y.  Gas-Pipe  Co.,  10  R.  I.  112;  Slocnm  y.  Warren,  Id.  116;  Build- 
ing &  Loan  Ass^n  of  Dakota  y.  Chamberlain,  4  S.  D.  271,  56  N.  W.  897; 
Corey  y.  Morrill,  61  Vt  596,  17  AtL  841;  Hamilton  y.  Railroad  Co.,  144 
Pa.  34,  23  Atl.  53,  13  L.  R.  A.  779;  Freeland  y.  Insurance  Co.,  94  Pa.  504; 
Wheelock  y.  Kost,  77  111.  296;  McCarthy  y.  Layasche,  89  111.  270,  31  Am. 
Rep.  83;  McDonnell  y.  Insurance  Co.,  85  Ala.  401,  5  South.  120;  Eaton  y. 
Aspinwall,  19  N.  Y.  119;  McOUnch  y.  Sturgis^  72  Me.  288;  Aultman  y.  Waddle^ 
40  Kan.  195^  19  Pac  730. 
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to  avoid  liability  on  their  subscriptions  to  stock  in  the  pretend- 
ed corporation,  when  sued  thereon  either  by  it,  or  by  its  creditors, 
or  by  a  receiver  or  assignee/'  The  estoppel  also  operates  in  actions 
and  controversies  between  the  associates  diemselves/^  Not  only  may 
the  associates  themselves,  and  the  association  or  pretended  corpora- 
tion, be  thus  estopped,  but  third  persons  may  be  estopped  by  deal- 
ing with  the  association  as  a  corporation  *  Thus,  it  has  frequently 
been  held  that  entering  into  a  contract  with  an  association  as  a 
corporation  will  operate  as  an  estoppel  to  dispute  its  existence  as 
a  corporation,  in  an  action  brought  on  the  contract,  unless  there  are 

*»  Wadesboro  CJotton  Mills  Co.  v.  Bums,  114  N.  O.  353,  19  a  B.  238;  Hick- 
ling  V.  Wilson,  104  111.  54;  Weinman  v.  Railway  06.,  118  Pa.  192,  12  Atl. 
288;  Parker  t.  Railroad  Co.,  33  Mich.  23;  Cravens  v.  Mills  Co.,  120  Ind.  6, 
21  N.  E.  981,  16  Am.  St  Rep.  298;  Anderson  y.  Railroad  Co.,  12  Ind.  37G, 
74  Am.  Dec.  218;  Chubb  v.  Upton,  95  U.  S.  665,  24  L.  Ed.  523;  AmerlcJin 
Homestead  Co.  y.  Linigan,  46  La.  Ann.  1118,  15  South.  369;  Upton  y.  Hans^ 
brough,  3  Bias.  417,  Fed.  Cas.  No.  1G,801;  Dutchess  Cotton  Jilanufnctory  y. 
Davis,  14  Johns.  (N.  Y.)  238,  7  Am.  Dec.  459;  Black  River  &  U.  R.  Co.  v. 
Clarke,  25  N.  Y.  208;  Chester  Glass  Oo.  y.  Dewey,  16  Mass.  94,  8  Am.  Dec. 
128;  Home  Stock  Ins.  Co.  v.  Sherwood,  72  Mo.  461;  South  Bay  Meadow 
Dam  Co.  v.  Gray,  30  Me.  547;  Montpelier  &  W.  R.  R.  Co.  y.  Langdon,  46 
Vt  284;  Torras  y.  Raebum,  108  Ga.  345,  33  S.  B.  989;  United  Growers' 
Co.  V.  Eisner  (Sup.)  47  N.  Y.  Supp.  906;  Fish  y.  Smith,  73  Conn.  377,  47  Atl. 
711,  84  Am.  St  Rep.  161;  American  AUcali  Co.  y.  Campbell  (a  C.)  113 
Fed.  398.  This  rule  has  no  application  to  one  yrho  subscribes  for  stock  pre- 
vious to  and  in  anticipation  of  incorporation,  and  who  has  not  by  his  sub- 
sequent acts  acquiesced  in  the  mode  of  incorporation.  In  such  a  case  it  is  an 
implied  condition  of  his  subscription  that  the  proposed  corporation  shall  be 
legally  and  regularly  organized;  and,  if  it  is  not,  he  may  set  it  up  as  a 
defense  when  sued  on  his  subscription.  Schloss  v.  Trade  Oo.,  87  Ala.  411, 
6  South.  360,  13  Aul  St  Rep.  51;  Coliunbia  Electric  Co.  v.  Dixon,  46  Minn. 
463,  49  N.  W.  244;  post,  p.  94,  note  50.  If,  however,  a  subscriber  to  stock 
in  a  corporation  to  be  formed  takes  active  part  In  its  organization,  or  in  its 
management  after  organization,  he  cannot  be  heard  to  say  that  it  was  not 
legally  organized.  Danbury  &  N.  R.  Co.  v.  Wilson,  22  Conn.  435,  456;  Phcenix 
Warehousing  Co.  y.  Badger,  67  N.  Y.  294;  Schenectady  &  S.  Plank  Road  Co. 
y.  Thatcher,  11  N.  Y.  102;  Ohio  &  M.  R.  Co.  y.  McPherson,  35  Mo.  13,  86 
Am.  Dec.  128;  Canfleld  y.  Gregory,  66  Conn.  9,  33  Atl.  536;  Hause  v. 
Mannheimer,  67  Minn.  194,  69  N.  W.  810;  Tanner  v,  Nichols,  80  S.  W.  225, 
25  Ky.  Law  Rep.  2191. 

**  See  Bushnell  v.  Machine  Co.,  138  111.  67,  27  N.  E.  596;  Curtis  y.  Tracey, 
169  111.  233,  48  N.  E.  399,  61  Am.  St  Rep.  168;  Anderson  y.  Thompson,  51 
La.  Ann.  727,  25  So.  399. 

•  ContlnentaJ  Trust  Co.  v.  Toledo,  St  L.  &  K.  C.  R.  Co.  (0.  a)  82  Fed. 
642;  Toledo,  St  L.  &  K.  C.  R.  Co.  v.  Continental  Trust  Co.,  95  Fed.  497, 
36  C.  C.  A.  155;  Seven  Star  Grange  v.  Ferguson,  98  Me.  176,  56  Atl.  648. 
Where  persons  assuming  to  be  a  corporation  as  such  executed  an  assignment 
for  creditors,  a  creditor  who  filed  his  claim  with  the  assignee  thereby  elect- 
ed to  treat  the  company  as  a  corporation.  Clausen  v.  Head,  110  Wis.  405, 
85  N.  W.  1028,  84  Am.  St  933. 
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special  circumstances  to  take  the  case  out  of  the  general  rule,  wheth- 
er it  be  brought  by  the  pretended  corporation,*"  or  by  the  other  party, 
in  disregard  of  the  corporate  existence  of  the  association,  to  charge 
the  members  individually  as  partners.**  As  to  the  latter  proposition, 
however,  there  is  some  doubt,  and  there  are  well-considered  cases 
against  iL*^ 

*»  Methodist  Church  t.  Pickett,  19  N.  Y.  482,  1  Gumming,  Cas.  Priv.  Corp. 
407;  Commercial  Bank  v.  Pfelffer,  108  N.  Y.  242,  16  N.  E.  311;  Minnesota 
Gaslight  Economizer  Co.  v.  Denslow,  46  Minn.  171,  48  N.  W.  771;  Jones  v. 
Foundry  Co.,  14  Ind.  89;  Fresno  Canal  &  Irr.  Co.  v.  Warner,  72  Cal.  379,  14 
Pac.  37;  Chnhb  y.  Upton,  95  U.  a  665,  24  L.  Ed.  523;  Swartwout  t.  Rail- 
road Co^  24  Mich.  390;  Cahall  t.  Association,  61  Ala.  232;  Douglass  Coun- 
ty Com*r8  Y.  BoUes,  94  U.  S.  104,  24  L.  Ed.  46;  Tarbell  v.  Page,  24  111. 
46;  Wlnget  y.  Association,  128  111.  67,  21  N.  E.  12;  Columbia  Electric  Oo.  y. 
Dixon,  46  Minn.  463,  49  N.  W.  244;  Building  &  Loan  Ass'n  y.  Chamberlain, 
4  S.  D.  271,  56  N.  W.  897;  Butchers'  &  D.  Bank  y.  McDonald,  130  Mass. 
264,  1  Cumming,  Cas.  Priy.  Corp.  420;  Worcester  Medical  Inst  y.  Harding, 
11  Cush.  G^Iass.)  285;  Lehman  y.  Warner,  61  Ala.  455;  Close  y.  Glenwood 
Cemetery,  107  U.  S.  477,  2  Sup.  Ct  267,  27  L.  Bd.  408;  Oregonlan  Ry.  Co.  y. 
Oregon  Ry.  &  Nay.  Co.  (O.  C.)  23  Fed.  232;  South  Bay  Meadow  Dam  Co. 
y.  Gray,  30  Me.  547;  Hassinger  y.  Ammon,  160  Pa.  245,  28  Atl.  679;  Bank 
of  Shasta  y.  Boyd,  99  CaL  604,  34  Pac.  337;  Manship  y.  New  South  Building 
ft  L.  Ass'n  (C.  a)  110  Fed.  845;  Deitch  y.  Staub,  115  Fed.  309,  53  C.  C.  A. 
187;  Nebraska  Nat  Bank  y.  Ferguson,  49  Neb.  109,  68  N.  W.  370,  59  Am. 
St  Rep.  522;  Fayetteyille  Waterworks  Co.  y.  Tillinghast,  119  N.  C.  343, 
25  S.  E.  960;  Kalamazoo  y.  Kalamassoo  Heat,  etc.,  Co.,  124  Mich.  74,  82  N.  W. 
811;  First  Congregational  Church  y.  Grand  Rapids  School  Furniture  Co., 
15  Colo.  A.m»  46,  60  Pac.  948;  West  Missouri  Land  Co.  y.  Kansas  City  S. 
B.  Ry.  Co.,  161  Mo.  595,  61  S.  W.  847.  Thus,  the  grantor  in  a  deed  in 
fayor  of  a  body  professing  to  be  a  corporation  and  acting  as  such,  and  any 
person  claiming  under  him,  is  estopped  to  deny  the  corporate  existence  of 
the  grantee,  for  tlie  purpose  of  defeating  the  deed.  Broadwell  y.  Merritt 
(Mo.  Sup.)  1  8.  W.  856;  Whitney  y.  Robinson,  53  Wis.  309,  10  N.  W.  512. 
And  the  execution  of  a  note  or  bond  payable  to  a  body  as  a  corporation  is 
an  admission  by  the  maker  or  obligor  of  its  corporate  existence,  which  will 
estop  him  from  denying  it  Stoutimore  y.  Clark,  70  Mo.  471;  Vater  y.  Lewis, 
86  Ind.  288,  10  Am.  Rep.  29;  Brickley  y.  Edwards,  131  Ind.  3,  30  N.  E. 
708;  John  y.  Bank,  2  Blackf.  (Ind.)  367,  20  Am.  Dec  119;  School  Dist 
No.  61  y.  Alderson,  6  Dak.  145,  41  N.  W.  466;  Booske  y.  Ice  Ck).,  24  Fla. 
650,  5  South.  247. 

«•  See  Snider's  Sons'  Ca  y.  Troy,  91  Ala.  224,  8  South.  658,  11  Lw  R.  A. 
515,  24  Am.. St  Rep.  887;  Cochran  y.  Arnold,  58  Pa.  399.  And  see  Shields 
y.  Land  Co.,  94  Tenn.  123,  28  S.  W.  668,  26  L.  R.  A.  509,  45  Am.  St  Rep. 
700;  Phlnizy  y.  Railroad  Oo.  (C.  C.)  62  Fed.  678;  Bradford  y.  Railroad 
Co.,  142  Ind.  383,  40  N.  B.  741,  41  N.  E.  819;  Black  Riyer  Imp.  Ck>.  y. 
Holway,  85  Wis.  344,,  56  N.  W.  418;  Johnston  y.  Gumbel  (Miss.)  19  South. 
100.  In  the  latt^  case  it  was  held  that  creditors  of  a  corporation,  haying 
dealt  with  It  in  its  corporate  capacity,  cannot  attack  an  assignment  by  it  on 
the  ground  of  irregularities  in  its  organization. 

*TPo8t,  p.  100,  notes  71-73. 
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Necessity  for  Recognition  of  Corporate  Existence. 

To  warrant  holding  a  person  estopped  from  denying  the  exist- 
ence of  a  corporation  because  he  has  dealt  with  it,  his  dealings  must 
have  been  such  as  to  show  a  recognition  of  the  corporate  character 
of  the  body.*  A  man  cannot  be  so  estopped  by  acts  which  are  just 
as  consistent  with  the  existence  of  an  unincorporated  association  as 
of  one  incorporated,  for  "estoppels  never  arise  from  ambiguous  facts ; 
they  must  be  established  by  those  that  are  unequivocal,  and  not 
susceptible  of  two  constructions."  *•  Thus,  the  mere  fact  that  a  man 
accepted  the  office  of  treasurer  of  an  association  will  not  estop  him 
from  denying  that  the  association  was  a  corporation;  nor  will  the 
members  of  a  religious  association,  for  instance,  be  estopped  to  deny 
its  existence  as  a  corporation  by  the  fact  that  they  held  the  ordi- 
nary meetings  of  a  religious  society,  passed  by-laws,  elected  offi- 
cers, etc.,  for  these  acts  are.  just  as  consistent  with  the  existence  of  an 
tmincorporated  i^sociation  as  of  a  corporation.**  On  the  same  prin- 
ciple it  has  belm  held  that,  though  a  person  who  has  co-operated 
in  the  organization  and  acts  of  a  body  as  a  corporation  will  be 
estopped  from  disputing  its  corporate  character,  a  person  who  merely 
subscribes  for  stock  in  a  corporation  not  yet  formed,  and  makes  a 
payment  thereon  preliminary  to  its  organization,  but  who  does  noth- 
ing to  recognize  tfie  body  as  duly  incorporated,  will  not  be  estopped 
to  deny  its  de  facto  existence."®  And  a  person  who  contracts  with  an 
association  in  ignorance  of  its  claim  to  corporate  existence  is  not 
thereby  estopped  to  sue  the  associates  as  partners."^    The  mere  fact 

*  Where  partnem  who  had  been  carrying  on  business  as  a  corporation 
entered  into  a  written  agreement  reciting  the  existence  of  the  supposed  cor- 
poration merely  for  prudential  reasons,  and  with  no  intention  to  create  a 
corporation  or  belief  that  one  had  been  created,  the  recital  of  incorpora- 
tion did  not  estop  one  partner  to  deny  corporate  existence  as  against  parties 
claiming  under  the  other  partner.  Car^T.  Moore,  68  App.  Diy.  S27,  74  N.  Y. 
Supp.  18,  affirmed  173  N.  Y.  598»  66  N.  B.  1105. 

48  Fredenburg  y.  Lyon  Lake  M.  E.  Church,  37  Mich.  476.  See  Schloss  t. 
Trade  Co.,  87  Ala.  411,  6  South.  360,  18  Am.  St  Rep.  51;  De  Witt  r,  Hast- 
ings, 69  N.  Y.  518;  Clark  t.  Jones,  87  Ala.  474,  6  South.  362;  Florshelm 
&  Co.  V.  Fry,  109  Mo.  App.  487,  84  S.  W.  1023. 

49  Fredenburg  v.  Lyon  Lake  M.  E.  Church,  supra;  Kirkpatrlck  v.  United 
Presbyterian  Church  of  Keota,  63  Iowa,  372,  19  N.  W.  272;  Trustees,  etc., 
of  M.  B.  Church  of  Newark  t.  Clark,  41  Mich.  730,  3  N.  W.  207. 

BO  Scbloss  y.  Trade  Oo.,  supra.  And  see  Columbia  Electric  Co.  y.  Dixon, 
46  Minn.  463,  49  N.  W.  244;  Capps  y.  Prospecting  Co.,  40  Neb.  470,  58  N. 
W.  956,  24  Lw  R.  A.  259,  42  Am.  St  Rep.  677;  Indianapolis  F.  &  M.  Co.  y. 
Herkimer,  46  Ind.  142;  Rikhoff  y.  Machine  Co.,  68  Ind.  888;  Dorris  y. 
Sweeney,  60  N.  Y.  463;  Richmond  Factory  Ass'n  y.  Clarke,  61  Me.  351. 
And  see  Byronyille  Creamery  Ass'n  y.  lyers,  93  Minn.  8,  100  N.  W.  387. 

Bi  In  Guckert  y.  Hacke,  159  Pa.  303,  28  Atl.  249,  it  was  held  that  where 
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that  in  a  contract  with  an  association  it  is  designated  by  a  name 
which  is  appropriate  to  a  corporate  body  does  not  show  a  recognition 
or  admission  of  its  existence  as  a  corporation.  It  merely  shows  an 
admission  of  the  existence  of  an  association  acting  tmder  ^at  name."* 

Doctrine  of  Estoppel  15  Based  on  Bquitable  Grounds. 

An  examination  of  the  cases  in  which  the  doctrine  of  estoppel  to 
deny  corporate  existence  has  been  applied  will  show  that  most  of 
them  rest  on  some  basis  of  conduct,  or  of  benefit  obtained,  or  other 
cause  rendering  it  inequitable  to  allow  such  denial.  The  doctrine 
is  an  equitable  one,  and  should  be  applied  only  where  there  are  equi- 
table grounds  for  applying  it.  It  should  never  be  applied  where  it 
would  be  inequitable  to  do  so.*'  Nor  should  it  be  applied  unless  it 
would  be  inequitable  not  to  do  so.  To  say,  therefore,  without  qual- 
ification, that  a  person  who  deals  with  an  association  as  a  corpora- 
tion is  estopped  to  deny  its  existence  as  a  corporation,  is  too  broad. 
It  is  perfectly  right  that  a  person  who  deals  with  an  association  as 
a  corporation,  knowing  that  it  is  not,  should  be  left  in  the  position 
that  he  has  thus  assumed,  and  be  precluded  from  denying  that  the 
body  is  a  corporation  in  actions  growing  out  of  the  transaction.*^ 
When,  however,  a  person  deals  with  a  body  as  a  corporation,  which 
the  members  hold  out  as  a  corporation,  and  which  he  believes  to 
be  a  corporation,  there  should  be  something  more  than  the  mere 
fact  of  his  dealings  to  estop  him.**    If,  in  such  a  case,  he  derives  a 

a  person  contracts  with  an  association  of  persons,  and  becomes  tbeir  cred- 
itor, without  any  knowledge  that  they  claim  to  be  a  corporation  instead  of 
partners,  and  there  Is  nothing  to  put  him  on  inquiry,  he  is  not  estopped 
to  sue  the  members  as  partners,  and  show  that  they  have  failed  to  com- 
ply with  the  law  under  which  they  claim  corporate  existence;  and,  further, 
that  he  cannot  be  estopped  by  takhig  their  corporate  note  for  the  debt  after 
knowledge  of  their  claim  to  corporate  existence,  for  the  relation  of  the 
parties  has  be^i  fixed  by  their  status  when  the  original  contract  was  made. 
And  see  Eaton  y.  Walker,  76  Mich.  679,  43  N.  W.  638,  6  L.  B.  A.  102;  Duke  v. 
Taylor,  87  Fla.  64^  19  South.  172,  31  L.  B.  A.  484,  53  Am.  St  Rep.  232; 
Christian  &  Graft  Grocery  Ck).  v.  Frnitdale  Lumber  Co.,  121  Ala.  340,  25 
South.  566;  Slocmn  y.  Head,  105  Wis.  431,  81  N.  W.  673,  50  L.  B.  A.  324. 
Ct  Fltxpatrick  v.  Butter,  160  111.  282,  43  N.  B.  392. 

•sHolloway  y.  Bailroad  Co.,  23  Tex.  465,  76  Am.  Dec.  68;  Welland 
Canal  Co.  y.  Hathaway,  8  Wend.  (N.  Y.)  480,  24  Am.  Dec  51;  Bust  Owen 
Lumber  Co.  y.  Wellman,  10  S.  Dak.  89,  72  N.  W.  89.  But  see  Jones  y. 
Foundry  Co.,  14  Ind.  89;  Johnson  Haryester  Co.  y.  Clark,  30  Minn.  308,  15 
N.  W.  252;  Blchards  y.  Minnesota  Savings  Bank,  75  Minn.  196,  77  N.  W.  822. 

••Doyle  y.  Mizner,  42  Mich.  332,  3  N.  W.  968.  And  see  Estey  Manuf'g 
Co.  y.  Bunnels,  56  Mich.  130,  20  N.  W.  823. 

•4  See  Whitney  v.  Wlrman,  101  U.  S.  392,  25  L.  Bd.  1050. 

••  Williams  y.  Hewitt,  47  La.  Ann.  1076,  17  South.  496,  49  Am.  St  Bep. 
891     • 
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benefit  from  the  association,  and  assumes  an  obligation  to  pay  there- 
for, as  where  a  person  borrows  money  or  purchases  goods  from  a 
pretended  corporation,  it  is  equitable  that  he  should  be  estopped 
to  deny  its  corporate  existence  in  order  to  escape  liability  on  his 
obligation.**  On  the  other  hand,  if  a  person  deals  with  a  pretended 
corporation,  believing  it  to  be  a  corporation,  and,  instead  of  receiving 
a  benefit  himself,  confers  a  benefit  upon  the  associates,  he  ought  not, 
from  the  mere  fact  that  he  dealt  with  them  as  a  corporation,  to  be 
estopped  to  deny  their  corporate  existence,  and  hold  them  individually 
liable.  Though  there  are  cases  to  the  contrary,*^  there  are  many  cases 
which  hold  that  there  is  no  estoppel  under  such  circumstances.** 

Unlawful  Assumption  of  Corporate  Powers. 

It  has  been  said  that  the  doctrine  of  estoppel  does  not  apply,  so 
as  to  prevent  one  who  recognizes  a  pretended  corporation  by  con- 
tracting with  it  from  afterwards  denying  its  corporate  character, 
where  the  assumption  of  corporate  powers  by  the  body  was  unlaw- 
ful, as  being  in  violation  of  a  prohibitory  law,  or  as  being  for  an 
illegal  purpose.  Any  dealings  with  such  a  body  would  be  illegal  and 
void,  and  could  not  give  rise  to  a  cause  of  action.** 

Doctrine  of  Estoppel  not  Limited  to  De  Facto  Corporations. 
.  This  question  has  already  been  somewhat  referred  to.*®    In  Swart- 
wout  V.  Michigan  Air-Line  R.  Co.,**  Judge  Cooley  said;   *'.Wherc 

••  Ante,  p.  92,  and  cases  cited* 

•7  See  Snlder'fl  Sons*  Go.  y.  Troy,  91  Ala.  224,  8  South.  658,  11  L.  B.  A. 
515,  24  Am.  St  Rep.  887;  Ck>chran  y.  Arnold,  58  Pa.  899. 

••  In  WUllams  y.  Hewitt,  47  La.  Ann.  1076,  17  South.  496,  49  Am.  St 
Rep.  894,  the  defendants  conducted  a  banking  business  aa  a  corporation, 
when  they  were  not  a  corporation  because  of  noncompliance  with  the  statute 
under  which  they  pretended  to  organize.  The  plaintiff  deposited  money 
with  them,  belieying  that  they  were  a  corporation.  Afterwards  he  brought 
suit  against  them  Individually  as  partners,  to  recover  the  amount  of  the 
deposit  and  it  was  held  that  he  was  not  estopped.  And  there  are  many 
cases  in  which  a  person  who  has  sold  goods  to  a  pretended  corporation  has 
been  permitted,  on  discovery  that  there  was  no  corporation,  to  sue  the  asso- 
ciates as  partners.  Montgomery  v.  Forbes,  148  Mass.  249,  19  N.  E.  342,  1 
Gumming,  Cas.  Priv.  Corp.  69.  And  see  Bigelow  v.  Gregory,  73  111.  197;  Ab- 
bott v.  Refining  Co.,  4  Neb.  416.  Contra,  Snider's  Sons'  Co.  y.  Troy,  91  Ala. 
224,  8  South.  658,  11  L.  R.  A.  515,  24  Am.  St  Rep.  887;  Cochran  y.  Arnold,  58 
Pa.  399. 

s»  See  1  Thomp.  Corp.  §.  533;  Wright  v.  Lee,  2  S.  D.  596,  51  N.  W.  706; 
Building  &  Loan  Ass*n  of  Dakota  v.  Chamberlain,  4  S.  D.  271,  56  N.  W.  897; 
Oregonian  Ry.  Co.  v.  Oregon  Ry.  &  Nav.  Co.  (C.  C.)  23  Fed.  233;  Empire 
Mills  v.  Alston  Grocery  Co.  (Tex.  App.)  15  S.  W.  200,  505;  Shep.  Cas.  Corp. 
64.    But  see  Lincoln  Building  &  Sav.  Ass*n  v.  Graham,  7  Neb.  173. 

•0  Ante,  p.  68.  •^  24  Mich.  390. 
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there  is  a  corporation  de  facto,  with  no  want  of  legislative  power 
to  its  due  and  legal  existence,  when  it  is  proceeding  in  the  perform- 
ance of  corporate  functions,  and  the  persons  are  dealing  with  it 
on  the  supposition  that  it  is  what  it  professes  to  be,  and  the  ques- 
tions are  only  whether  there  has  been  exact  regularity,  and  strict  com- 
pliance with  the  provisions  of  the  law  relating  to  corporations,  it 
is  plainly  a  dictate  alike  of  justice  and  public  policy  that,  in  contro- 
versies between  the  de  facto  corporation  and  those  who  have  entered 
into  contract  relations  with  it,  as  corporators  or  otherwise,  such  ques- 
tions should  not  be  suffered  to  be  raised."  This  dictum  has  been 
often  quoted,  and  the  doctrine  of  estoppel  has  been  similarly  stated  by 
many  other  courts.**  The  dictum  in  these  cases  is  broad  enough  to 
imply  that  the  doctrine  of  estoppel  applies  to  de  facto  corporations 
only ;  but  in  this  respect  it  is  mere  dictum,  and  nothing  more.  They 
do  not  so  hold,  and  from  other  decisions  of  some  of  the  same  courts 
it  seems  evident  that  it  was  not  intended  so  to  hold.**  There  are  some 
decisions,  however,  which  do  expressly  hold  that  the  doctrine  only 
applies  to  associations  that  are  at  least  corporations  de  facto ;  that  it 
does  not  apply,  for  instance,  to  an  association  that  has  never  had  any 
c6rporate  existence  at  all,  either  in  law  or  in  fact,  as  where  persons 

•s  See  the  dictum  in  Solder's  Sons'  Ck>.  v.  Troy,  91  Ala.  224,  8  South.  658, 
11  L.  R.  A.  615,  24  Am.  St.  Rep.  887;  Butchers'  &  Drovers'  Bank  of  St  LotiIs 
Y.  McDonald,  180  Mass.  264,  1  Gumming,  Gas.  Prlv.  Gorp.  420;  Bushnell  y. 
Machine  Co.,  138  111.  67,  27  N.  B.  596;  Merchants'  ft  Manufacturers'  Bank 
y.  Stone,  38  Mich.  779;  Merrlman  y.  Maglyeny,  12  Helsk.  (Tenn.)  494;  Eaton 
y.  Aspinwall,  19  N.  T.  119;  Gochran  y.  Arnold,  58  Pa.  399;  Central  Agri- 
cultural ft  Mechanical  Ass'n  y.  Alabama  Gold  Life  Ins.  Co.,  70  Ala.  120; 
Harris  y.  Gateway  Land  Co.,  128  Ala.  652,  29  So.  611;  Lincoln  Park  Chapter 
y.  Swatek,  204  111.  228,  68  N.  E.  429. 

•*  Compare,  with  the  aboye,  Cahall  y.  Association,  61  Ala.  282;  Schloss  y. 
Trade  Co.,  87  Ala.  411,  6  South.  360,  13  Am.  St.  Rep.  51;  Estey  Manufg  Co. 
y.  Runnels,  55  Mich.  130,  20  N.  W.  823;  Stofflet  y.  Strome,  101  Mich.  197,  69 
N.  W.  411.  In  Schloss  y.  Trade  Co.,  supra,  it  was  said  that,  before  a  suit 
can  be  maintained  by  an  allied  corporation,  Its  actual  or  de  facto  existence 
must  be  proyed,  "or  else"  a  state  of  facts  shown  which  will  estop  the  de- 
fendant from  denying  "such  de  facto  existence."  And  further  on  it  Is  again 
said  that  a  subscriber  to  stock,  like  any  other  person,  may  be  estopped 
from  disputing  "the  de  facto  existence"  of  a  corporation.  This  clearly 
Implies  that  the  doctrine  of  estoppel  applies  to  associations  which  pretend 
to  be  a  corporation,  but  which  haye  not  eyen  a  de  facto  existence  as  such. 
In  Estey  ManuTg  Co.  y.  Runnels,  supra,  It  was  said:  '* Where  a  body  as- 
sumes to  be  a  corporation,  and  acts  under  a  particular  name,  a  third  party 
dealing  with  it  under  such  assumed  name  is  estopped  to  deny  its  corporate 
existence.  Such  is  the  general  rule  founded  upon  equitable  principles,  and. 
If  any  exceptions  exist,  it  is  only  whv e  there  are  no  facts  which  make  it 
legally  unjust  to  forbid  its  deniaL"  The  rule  hena  la  not  limited  to  de  fkcto 
corporations. 

Clabk  Cosp.  (2d  Ed.) — 1 
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have  attempted  to  organize  a  corporation,  and  have  assumed  to  act 
as  such,  without  any  legislative  authority  at  all,  or  under  an  uncon- 
stitutional law.**  These  decisions  do  not  seem  right.  They  confuse 
the  doctrine  relating  to  de  facto  corporations  and  the  doctrine  of 
estoppel,  which,  as  we  have  seen,  are  not  the  same,  and  which  are 
founded  on  different  reasons.  "The  rule  relating  to  corporations  de 
facto  is  not  founded  upon  any  principle  of  estoppel,  as  is  sometimes 
assumed,  but  upon  the  broader  principles  of  common  justice  and  public 
policy.  It  would  be  unjust  and  intolerable  if,  under  such  circimistan- 
ces,  every  interloper  and  intruder  were  allowed  thus  to  take  advantage 
of  every  informality  or  irregularity  of  organization."  ••  In  reason, 
the  reverse  of  this  proposition  ought  to  be  equally  true,  namely,  that 
the  rule  by  which  a  person  is  estopped  from  denying  the  corporate 
character  of  an  association  which  he  has  recognized  as  a  corpora- 
tion by  dealing  with  it  as  such  does  not  depend  upon  the  existence 
of  the  body  as  a  de  facto  corporation.  There  are  many  cases  in 
which  the  rule  is  stated  without  limiting  it  to  de  facto  corporations, 
and  there  are  cases  which  expressly  hold  that  it  is  not  so  limited; 
that  it  applies,  for  instance,  where  the  law  under  which  corporate 
existence  is  claimed  is  unconstitutional.**     It ^  was  said  by  the  su- 

«4  Heaston  y.  Railroad  Co.,  16  Ind.  275,  279,  79  Am.  Dec  430,  1  Camming, 
Cas.  Priv.  Corp.  417,  W.  D.  Smith,  Cas.  Corp.  20,  Shep.  Cas.  Corp.  134; 
Snyder  y.  Studebaker,  19  Ind.  462,  81  Am.  Dec.  415;  Harriman  y.  Southam, 
16  Ind.  190;  Jones  y.  Hardware  Co.,  21  Colo.  263,  40  Pac.  457,  29  L.  R.  A. 
143,  52  Am.  St.  Rep.  220;  Brandenstein  y.  Hoke,  101  Cal.  131,  35  Pac.  562. 
And  see  Empire  Mills  y.  Alston  Grocery  Co.  (Tex.  App.)  15  S.  W.  505: 
Boyce  y.  Trustees,  46  Md.  359.  The  dictum  in  Baton  y.  Walker,  76  Mich. 
579,  43  N.  W.  638,  6  L.  R.  A.  102,  seems  to  support  this  yiew ;  but  in  this 
case  it  was  not  shown  that  the  plaintiff  contracted  with  the  defendants  as 
a  corporation,  or  that  he  eyen  knew  that  they  pretended  to  be  a  corporation. 

«B  East  Norway  Lake  Church  y.  Froislie,  37  Minn.  447,  35  N.  W.  260.  And 
see  Society  Perun  y.  Cleyeland,  43  Ohio  St.  481,  3  N.  E.  357  (collecting  cases). 

<«  Minnesota  Gaslight  Economizer  (Do.  y.  Denslow,  46  Minn.  171,  48  N.  W. 
771;  Snyder  y.  Bank,  Breese  (111.)  161;  McCarthy  y.  Layasche,  89  111.  270, 
31  Am.  Rep.  83;  Dows  y.  Naper,  91  111.  44;  Winget  y.  Association,  128  111. 
67,  21  N.  E.  12;  Building  &  Loan  Ass'n  y.  Chamberlain,  4  S.  D.  271, 
56  N.  W.  897  (collecting  cases);  Corey  y.  Morrill,  61  Vt  598. 17  Ati.  841;  Pree- 
land  y.  Insurance  Co.,  94  Pa.  504;  Weinman  y.  Railway  Co.,  118  Pa.  192,  12 
Atl.  288;  Board  of  Com'rs  of  City  of  St  Louis  y.  Shields,  62  Mo.  247; 
Broadwell  y.  Merrltt  (Mo.)  1  S.  W.  855;  Fresno  Canal  &  Irr.  Co.  y.  Warner, 
72  Cal.  379,  14  Pac.  87;  American  Homestead  Ck>.  y.  Linigan,  46  La.  Anu« 
1118,  15  South.  369;  Bates  y.  Wilson,  14  Colo.  140,  24  Pac.  99;  Agua  Fria 
Copper  Co.  y.  Bashford-Burmister  Co.,  4  Ariz.  203,  35  Pac.  963;  Pape  y.  Bank, 
20  Kan.  440, 27  Am.  Rep.  183;  Gardner  y.  Minneapolis  &  St  L.  Ry.  Co.,  73  Minn. 
517,  76  N.  W.  282;  (3rete  Building  &  L.  Ass'n  y.  Patz  (Neb.)  95  N.  W.  793.  "It 
Is  too  well  settled  now  to  be  controyerted  that  a  party  who  contracts  with 
a  corporation,  whether  It  be  by  subscription  to  its  stock,  or  by  promissory 
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preme  court  of  the  United  States:  "Where  a  shareholder  of  a  cor 
poration  is  called  upon  to  respond  to  a  liability  as  such,  and  where 
a  party  has  contracted  with  a  corporation  and  is  sued  upon  the  con- 
tract, neither  is  permitted  to  deny  the  existence  or  the  legal  validity 
of  such  corporation.  To  hold  otherwise  would  be  contrary  to  the 
plainest  principles  of  reason  and  of  good  faith,  and  involve  a  mock- 
ery of  justice.  Parties  must  take  the  consequences  of  the  position  they 
assume.  They  are  estopped  to  deny  the  reality  of  the  state  of  things 
which  they  have  made  appear  to  exist,  and  upon  which  others  have 
been  led  to  rely.  Sound  ethics  require  that  the  apparent,  in  its 
effects  and  consequences,  should  be  as  if  it  were  real,  and  the  law 
properly  so  regards  it."  '^  If  the  doctrine  were  limited  to  de  facto  cor- 
porations, it  would  be  unnecessary.  Grounds  of  estoppel  are  not 
necessary  to  prevent  a  private  individual,  whoever  he  may  be,  from 
attacking  the  existence  of  a  de  facto  corporation.*' 

liabujtt  of  associates  as  pabtitebs. 


-N 


4tt»  Where  penvns  hold  themselTes  o«t  as  a  eorporatioii,  and  eoatraot 
as  aaeh,  without  haTtns  OTea  a  de  f  aeto  eorpovate  ezlatenee,  most 
oovirte  hold  that  persoiu  dealins  with  them,  if  not  estopped  to 
deny  their  eorporate  ezietenee,  may  hold  them  liable  as  part- 
ners. Other  eevrts  hold  that  thej  are  not  liable  as  partners, 
bnt  that  the  remedy  is  against  the  agents  irho  assnme  to  rep- 
resent the  pretended  eorporation  for  breaeh  of  implied  war- 
ranty of  authority. 

We  have  just  seen  that  where  persons  in  good  faith  undertake  to 
organize  themselves  into  a  corporation  under  a  valid  law  authorizing 
incorporation,  and  assume  corporate  powers  in  pursuance  thereof, 
they  constitute  a  corporation  de  facto,  and,  though  they  may  not 
have  complied  with  the  provisions  of  the  law  in  their  organization, 
they  nevertheless  have  the  status  of  a  corporation  as  against  all 
persons  except  the  state,  and  that  even  the  state  cannot  attack  their 

note,  bond,  mortgage,  or  other  form  of  contract,  is  estopped  from  denying 
the  existence  of  the  corporation.*'  Lehman,  Dnrr  &  Co.  v.  Warner,  61  Ala. 
456,  468.  "One  who  deals  with  a  corporation  as  existing  in  fact  ig  estopp^ 
tft  deny,  as  against  tne  corporaTion,  tiiat  it  nas  Been  legaiix  of tfiiill!&i?tf."  ■ 
Caoee  Y.  Cemetery,  107  U.  S.  477,  TSup.  Ct  267"  27  L-^Ed."  408.  "It  is  hardly' 
possihle  that  one  will  he  sufferea  to  ohtaln  the  goods  of  another,  doing 
hosiness  as  a  corporation,  and  retaining  the  goods,  defeat  a  recovery  by  al- 
leging the  illegality  of  the  act  under  which  the  corporation  was  formed.  We 
do  not  care  to  countenance  such  a  result."  Agna  Fria  Copper  Co.  y.  Bash- 
ford-Bnrmlster  Co.,  supra. 

•T  Casey  y.  Galli,  94  U.  &  678.  24  L.  Ed.  168»  807. 

••  Ante,  p.  88. 
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existence  as  a  corporation,  except  in  a  direct  proceeding  for  that 
purpose.  In  such  a  case,  of  course,  persons  who  deal  with  the  body 
cannot  dispute  its  corporate  existence,  and  hold  the  associates  liable 
as  partners.** 

We  have  also  seen  that,  by  the  weight  of  authority,  even  where 
there  is  not  even  a  de  facto  corporation,  persons  who  deal  with  a 
pretended  corporation  as  a  corporation  will,  except  under  peculiar 
circumstances,  be  estopped  to  deny  its  existence  as  a  corporation, 
for  the  purpose  of  holding  the  associates  liable  as  partners.''* 

The  question  now  arises  as  to  the  remedy  of  those  who  deal  with 
an  as§Qqf^tiQn  \^hich  IS  not  even  a  de  facto  corp9ration,  and  under 
such  circumstances  that  they  are  not  estopped  to  deny  its  corporate 
existence,  as  where  they  deal  with  the  parties  in  ignorance  of  their 
claim  of  corporate  existence.  On  this  question  the  courts  do  not 
agree.  In  some  jurisdictions  it  is  held  that  persons  who  contract 
as  a  corporation,  without  a  right  to  do  so,  cannot  be  held  liable  as 
partners,  since  they  have  not  contemplated  or  assented  to  such  a 
liability.  Fay  v.  Noble^*  is  a  leading  case  holding  this  view.  In  this 
case  the  agent  of  an  association  which  pretended  to  be  a  corporation, 
but  which  had  not  been  legally  organized,  borrowed  money  from  the 
plaintiffs  in  the  name  of  the  association,  and  gave  its  note  therefor. 
The  plaintiffs  sought  to  recover  the  money  in  an  action  against  the 
associates  as  partners,  but  it  was  held  that  they  could  not  recover.''* 
There  are  many  other  cases  to  the  same  effect,  though  in  most 
of  them  it  will  be  found  that  the  plaintiff  contracted  with  the  associa- 
tion as  a  corporation,  so  that  he  might  have  been  held  estopped  J* 

••  Ante,  p.  78 ;  Stout  v.  Zullck,  48  N.  J.  Law,  599,  7  Atl.  362.  Shep.  Oas. 
Corp.  275;  Solder's  Sons*  Co.  v.  Troy,  91  Ala.  224.  8  South.  G58,  U  L.  R.  A. 
615,  24  Am.  St  Rep.  887 ;  Doty  v.  Patterson,  155  Ind.  60.  56  N.  E.  668. 

'oAnte,  p.  91;  Snlder's  Sons*  Co.  v.  Troy,  93  Ala.  224,  8  South.  658,  11 
L.  R.  A.  615,  24  Am.  St  Rep.  887;  Cochran  v.  Arnold,  68  Pa.  399. 

Ti7  Cush.  (Mass.)  188,  1  Cummlng,  Cas.  Priv.  Corp.  420. 

Ts  But  if  a  single  person  assumes,  without  right,  to  act  and  contract  as  a 
corporation,  his  pretended  associates  being  associates  in  name  only,  and 
gives  a  note  in  the  name  of  the  pretended  corporation,  he  can  be  sued  in- 
dividually on  the  note.  Montgomery  ▼.  Forbes,  148  Mass.  249,  19  N.  E.  342, 
1  Cumming,  Cas.  Priv.  Corp.  69. 

Ts  Rutherford  v.  Hill,  22  Or.  218,  29  Pac.  646,  17  L.  R.  A.  649,  29  Am.  St 
Rep.  696;  Trowbridge  v.  Scudder,  11  Cush.  (Mass.)  83;  Salem  First  Nat 
Bank  v.  Almy,  117  Mass.  476;  Ward  v.  Brigham,  127  Mass.  24;  Medill  v. 
Collier,  16  Ohio  St  699;  Humphreys  v.  Mooney,  6  Colo.  282;  Planters'  & 
Miners*  Bank  y.  Padgett  69  Ga.  159;  Stafford  Nat  Bank  y.  Palmer,  47 
Conn.  443;  Central  City  Say.  Bank  y.  Walker,  66  N.  Y.  424;  Jessup  y.  Car- 
negie, 80  N.  Y.  441,  36  Am.  Rep.  043;  Blanchard  y.  KauU,  44  Cal.  440;  Gart- 
Bide  Coal  Co.  y.  Maxwell  (C.  C.)  22  Fed.  197. 
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According  to  this  doctrine,  if  there  is  not  even  a  de  facto  corporation, 
and  the  party  contracting  with  the  pretended  corporation  is  not  es- 
topped to  deny  its  corporate  existence,  the  remedy  is  agaipg^  tn^ 
ag^t  or  agents  who  entered  into  the  contract  on  behalf  of  the 
pretended  corporation  for  breach  of  implied  warranty  of  authority. 


»f 


By~prbfcs'sihg'"l6  acf  "for  a  corporation  which  does"not  exist,"  tRey 
put  themselves  in  the  position  of  a  person  who  professes  to  act  as  the 
agent  of  another  person  who  is  really  non-existent.  Under  a  well- 
settled  rule,  they  are  therefore  personally  bound  to  make  good  any 
undertaking  which  they  assume  in  that  character."  ^^ 

In  most  of  the  states,  perhaps,  this  rule  is  not  recognized;  but  it 
is  held  that  where  a  pretended  corporation  is  not  a  corporation  de 
facto,  and  where  persons  dealing  with  it  are  not,  under  the  rules 
heretofore  explained,^'  estopped  to  deny  its  corporate  existence, — 
as,  where  they  do  not  know  of  its  claim  to  corporate  existence,  or 
even  where  they  do  know  of  it,  if  in  the  particular  jurisdiction  they 
are  not  held  to  be  estopped, — they  may  hold  the  associates  liable  as 
partners  for  debts  contracted  by  them  in  the  name  of  the  associa- 
tion.''* In  some  states  this  rule  is,  in  effect,  expressly  declared  by 
statute.^^ 


T«  1  Thomp.  Corp.  {  418,  citing  MediH  y.  Collier,  16  Ohio  St  5d9;  Fay  y. 
Noble,  7  Gush.  (Masa)  188,  1  Cnmmlng,  Gas.  Prly.  Gorp.  420.  Where  the  offi- 
cers of  a  corporation  execnted  a  lease  before  It  was  authorized  to  transact 
business,  although  It  was  a  corporation  de  jure,  the  directors  and  stock- 
holders were  not  liable  as  {partners;  but  the  officers  were  liable  on  the  Im- 
plied warranty  of  their  authority  to  act  on  behalf  of  the  corporation,  where 
they  were  aware  of  their  want  of  authority,  while  the  lessor  was  not  See- 
berger  y.  McGormlck,  178  111.  404,  53  N.  E.  840. 

TB  Ante,  p.  91* 

T«  Baton  y.  Walker,  76  Mich.  579,  48  N.  W.  638,  6  L.  R.  A.  102;  Quckert  y. 
Hacke,  159  Pa.  303,  28  Atl.  249;  Empire  Mills  y.  Alston  Grocery  Go.  (Tex. 
App.)  15  8.  W.  200,  505,  Shep.  Gas.  Gorp.  64;  Kaiser  y.  Bank,  56  Iowa,  104, 
8  N.  W.  772,  41  Am.  Rep.  85,  Shep.  Gas.  Gorp.  268;  Pettis  y.  Atkins,  60  111. 
454;  Bigelow  y.  Gregory,  73  III  197;  Whipple  y.  Parker,  29  Mich.  380;  Eliot 
V.  Hlmrod,  108  Pa.  569;  Gamett  y.  Richardson,  35  Ark.  144;  Hill  y.  Beach, 
12  N.  J.  Eq.  31;  Abbott  y.  Refining  Go.,  4  Neb.  416;  Wechselberg  v.  Bank. 
12  G.  G.  A.  56,  64  Fed.  90,  26  L.  R.  A.  470;  Goleman  v.  Goleman,  78  Ind. 
346;  Martin  y.  Fewell,  79  Mo.  401,  Shep.  Gas.  Gorp.  271;  Smith  y.  Warden, 
86  Mo.  882;  Williams  y.  Hewitt,  47  La,  Ann.  1076,  17  South.  497,  49  Am. 
St  Rep.  894;  Duke  y.  Taylor,  37  Fla.  64,  19  South.  172,  31  L.  R.  A.  484,  53 
Am.  St  Rep.  232;  New  York  Nat  Exch.  Bank  y.  Growell,  177  Pa.  313,  35 
Atl.  613;  Bergeron  y.  Hobbs,  96  Wis.  641,  71  N.  W.  1056,  65  Am.  St  Rep. 
85.  In  Jones  v.  Aspen  Hardware  Go.,  21  Colo.  263,  40  Pac.  457,  29  L.  R.  A. 
148,  52  Am.  St  Rep.  220,  it  was  held  that  the  associates  In  a  defectlyely 
Incorporated  association  could  sue  as  partners. 

TT  Post,  p.  560.  See  Glegg  y.  Hamilton  &  Wright  Gounty  Grange  Co.,  61 
lowiT  liif  fSTR.  W.  865;  Loyerin  y.  McLaughlin,  161  111.  417,  44  N.  B.  99. 
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Still  other  courts,  with  what  appears  to  be  the  better  reason,  hold 
that  the  associates  in  such  cases  are  liable,  not  upon  the  ground  of 
partnership,  but  upon  the  ordinary  principle  of  agency  and  contract, — 
in  other  words,  that  they  are  liable  upon  contracts  which  they  have 
expressly  or  impliedly  authorized  or  ratified.''* 

Tt  Johnson  y.  Goner,  84  Minn.  855,  25  N.  W.  799;  Roberts  Mfg.  Co.  v. 
Schlick,  62  Minn.  882,  M  N.  W.  826.  In  Johnson  v.  Corser,  supra,  where 
seTeral  persons  had  entered  into  articles  of  association,  with  tbe  intention  of 
becoming  incorporated,  bnt  failed  to  perfect  an  incorporation,  it  was  held 
that  th^  were  individually  Uable  on  a  contract  which  they  were  found  to 
have  authorized  or  ratified,  although  it  was  in  terms  the  contract  of  the 
assumed  corporation,  bnt  that,  the  purposes  of  the  association  being  to  se- 
cure the  grading  and  extension  of  a  public  street,  and  not  for  gain  or  profit, 
the  prosecution  of  the  contemplated  work  by  the  association  did  not  con- 
stitute the  association  a  partnership,  nor  the  associates  c(H;>artner8,  with  an- 
thority  (implied  from  their  relations)  in  each  member  to  bind  aU  the  asso- 
ciates by  any  act  within  tlie  scope  of  the  business  undertaken. 


§  46)        BBLATION  BBTWBBN  CORPORATION  AMD  ITS  PROMOTERS.  103 

OHAPTEB  IV. 

BBLATION  BBTWBBN  OOBPOBATION  AND  ITS  PBOMOTBBS. 

46.  Liability  of  Corporation  for  Bzpenses  and  Serrices  of  Promoters. 

47.  Liability  (XL  Oontracts  by  Promoters. 

48.  Liability  of  Promoters  to  Oorporation  and  Stockholders. 


UABHiITT  of  OOSFORATION  fob  EXPERSES  AHD  8EBVIOES 

OF  PBOMOTEBS. 

40.  Some  eovrts  imply  a  promise  by  a  oorporation  to  pay  for  espeiuies 
aooessarUy  Inevrred  and  servieos  neoeasarUy  rendered  by  pro* 
motere»  wliieb  innre  to  tbe  benefit  of  tlie  oorporation  i  bnt  by 
the  better  opinion,  in  tbe  abeenee  of  enpress  provision  In  tbe 
ebarter  or  some  statute,  there  is  no  sneh  liability  nnless  the 
oorporation,  after  organisation,  expressly  proniises  to  pay. 

Corporations  are  sometimes  made  liable  by  the  express  provisions 
of  their  charter,  or  by  statute,  for  necessary  expenses  incurred  or 
services  rendered  in  their  promotion.  As  to  the  liability  in  the  ab- 
sence of  such  provision,  there  is  some  difference  of  opinion.  A  fe^^ 
courts  have  held  that  a  corporation  is  liable  at  law,  upon  an  im- 
plied assumpsit,  for  expenses  legitimately  incurred  and  services  le- 
gitimately rendered  by  promoters  before  its  organization,  which  were 
necessary  to  perfect  organization,  on  the  ground  that,  in  accept- 
ing the  benefit  of  such  expenses  and  services,  it  becomes  bound  to 
pay  therefor,  and  that  no  express  promise  to  pay  need  be  shown.  ^ 
The,  generally  accepted  doctrine,  however,  is  that  the  corporation  is 
not' liable,  unless  made  so  bv  statute  or  by  its  charter^  in  the  absence 
of  an  express_prgmise_tQ.  jay*^  Such  a  promise  is  supported  by  a 
sufficient  consideration,  and  is  binding. 

If  money  is  paid  by  subscribers  to  promoters  preliminary  to  or- 
ganization, and  the  promoters  or  provisional  directors  fail  to  or- 

1  Low  V.  BaUroad  Co..  45  N.  H.  870,  46  N.  H.  284;  HaU  y.  Railroad  Ck>., 
28  Yt.  401.  In  these  cases  a  corporation  was  held  liable  for  services  In  pro- 
curing subscriptions  to  its  capital  stock,  necessary  in  order  to  perfect  organ- 
ization. Bnt  in  the  case  last  dted  charges  by  promoters  for  services  In 
procuring  an  act  of  incorporation  were  disallowed,  on  the  ground  that  the 
services  mnst  be  regarded  as  voluntarily  rendered,  and  there  was  no 
promise  by  the  corporation. 

sRockford,  B.  L  &  St  L.  R.  Co.  v.  Sage,  66  111.  828,  16  Am.  Rep.  687; 
New  York  &  N.  H.  lU  Co.  v.  Ketchum,  27  Conn.  170;  Marchand  v.  Asso- 
ciation, 26  La.  Ann.  889;  Melhado  v.  Railway  Co.,  L.  R.  9  0.  P.  603;  Se- 
curity Ck>.  y.  Bennington  Battle  Monument  Ass'n,  70  Yt  201,  40  Atl.  48 
See,  alBO^  Ritchie  v.  McMuUen,  79  Fed.  622,  26  a  a  A.  60. 
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ganize  according  to  the  prospectus,  and  abandon  the  enterprise,  aft- 
er applying  the  money  in  payment  of  expenses  in  view  of  organiza- 
tion, the  subscribers  cannot  be  made  to  bear  such  expenses,  and  they 
may  recover  the  money  paid  by  them  in  an  action  for  money  had 
and  received/ 

LiABiLrnr  oh  oohtraots  bt  pbomoteml 

47*  WltH  resavd  to  tbe  UaUlities  arising  o«t  of  oontraets  onteved  Into 
bj  promoton  on  behalf  of  a  eorporatioa  the  following  mleo  are 
establislied  bj  the  weisM  of  authoiitjs 

(a)  The  promoten  are  persoaallj  liable  nnlera  ezenpt  bj  the  termfl 
of  the  eontraot. 

<b)  The  oorporation  is  not  liable  vnloee  it  bae  expreeilj  or  Impliedly 
adopted  tbeoontraet  after  its  orcanisation. 

(e)  In  ICaesaobnsetts  it  is  held  that  the  eorporation  eannot  beoome  a 
party  to  the  contract  eTcn  by  adoption.  Bnt,  by  the  weight  of 
anthority,  the  contract  may  be  adopted  by  the  corporation,  and 
thereby  beoome  binding;  npon  it  and  in  its  f  aTor* 

(d)  Adoption  of  the  contract  is  not  a  ratification,  bnt  it  is,  in  ef- 

fect, the  mahing  of  a  new  contract  by  the  corporation,  which  is 
to  be  regarded  as  made  at  the  date  of  the  adoption. 

(e)  Adoption  by  the  corporation  will  be  implied  if  it  hnowingly  ac- 

cepts the  benefits  of  the  contract. 

A  corporation  is  not  liable  on  contracts  made  by  its  promoters, 
unless  it  has  adopted  them.  A  promoter,  though  he  may  assume 
to  act  on  behalf  of  the  projected  corporation,  and  not  for  himself, 
cannot  be  treated  as  an  agent  of  the  corporation,  for  it  is  not  yet 
in  existence ;  and  therefore,  when  there  is  nothing  more  than  a  con- 
tract by  a  promoter,  in  which  he  undertakes  to  bind  the  future  cor- 
poration, it  is  generally  conceded  that  it  cannot  be  enforced  either 
by  or  against  the  corporation.*     This  is  so  though  the  promoters 

s  Nockels  Y.  Crosby,  8  Bam.  &  O.  814;  Walstab  y.  Spottlswoode,  15  Mees. 

6  W.  601. 

♦  2  Ck)ok,  Stock,  Stockh.  &  CJorp.  Law,  (  707;  Weatherford,  M.  W.  &  N. 
W.  Ry.  Co.  V.  Granger,  86  Tex.  350,  24  a  W.  795,  40  Am.  St  Rep.  837, 
Shep.  Gas.  Corp.  33;  Franklin  Fire  Ins.  Co.  v.  Hart,  31  Md.  59;  Munson  v. 
Railway  Co.,  103  N.  Y.  58,  8  N.  E.  355;  Carmody  v.  Powers,  CO  Mich.  26, 
28  N.  W.  801;  Tift  v.  Bank,  141  Pa.  St  550,  21  Atl.  660;  Bufflngton  v.  Bar- 
don,  80  Wis.  635,  50  N.  W.  776;   Penn  Match  Co.  v.  Hapgood,  141  Mass.  145, 

7  N.  E.  22;  Abbott  ▼.  Hapgood,  150  Mass.  248,  22  N.  E.  907,  5  L.  R.  A.  586, 
16  Am.  St  Rep.  193;  Western  Screw  &  Manufg  Co.  v.  Oousley,  72  111.  531; 
Gent  y.  Insurance  Co.,  107  111.  652;  Carey  v.  Mining  Co.,  81  Iowa,  674,  47 
N.  W.  882;  Morrison  ▼.  Mining  Co.,  52  Cal.  306;  Hawkins  v.  Mining  Co., 
Id.  513;  Ireland  t.  Globe  Milling  &  R.  Co.,  20  R.  I.  190,  38  Atl.  116,  38  L. 
R.  A.  299;  Park  v.  Modem  Woodmen  of  America,  181  111.  214,  54  N.  B.  932; 
Church  y.  Church  Cementlco  Co.,  75  Minn.  85,  77  N.  W.  548.  And  see 
Chicago  Bldg.  &  Mfg.  Co.  y.  Talboton  Creamery  &  Mfg.  Co.,  106  Ga.  84,  31 
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become,  at  the  creation  of  the  corporation,  its  only  stockholders,  di- 
rectors, and  officers.*  The  promoters  themselves  are  personally  lia- 
ble on  such  contracts,  unless  the  other  party  agreed  to  look  to  some 
other  fund  for  payment;  •  and  this  is  the  party's  only  remedy  if  the 
corporation,  after  its  organization,  has  done  nothing  to  bind  itself 
under  the  principles  hereafter  explained. 

In  Massachusetts  it  is  held  that,  if  a  contract  is  made  in  the 
name  and  for  the  benefit  of  a  projected  corporation  by  its  promoters, 
the  corporation  cannot  become  a  party  to  the  contract  after  organ- 
ization, even  by  adoption  of  it.''  And  it  has  been  so  held  in  some 
of  the  English  cases.'  Most  of  the  courts  hold,  however,  that  con- 
tracts made  by  promoters  on  behalf  of  a  projected  corporation,  if 
within  the  scope  of  its  general  powers,  may  be  adopted  by  the  cor- 
poration after  its  organization,  and  thus  become  binding  upon  it, 
and  binding  in  its  favor  on  the  other  party.*  It  is  sometimes  said 
that  such  contracts  may  be  ratified  by  the  corporation,"*"  but  this  is 

8.  E.  809;  Martin  ▼.  Remington-Martin  Co.,  88  N.  T.  Supp.  578,  05  App.  Div. 
1& 
sBattelle  ▼.  Pavement  Ck).,  87  Minn.  89,  88  N.  W.  327. 

•  Carmody  ▼.  Powers,  60  Mich.  26,  26  N.  W.  801;  Roberts  Manufg  Co.  v. 
Scblick,  62  Minn.  882,  64  N.  W.  826;  Hersey  v.  Tully,  8  Colo.  App.  110,  44 
Pac.  864.  But  see  Dnrgan  v.  Smith,  188  Mich.  831,  94  N.  W.  1044.  As  to 
the  personal  llahillty  of  promoters  on  contracts,  see  article  by  Henry  O. 
Taylor,  Esq.,  in  16  Am.  Law  Rev.  281. 

7  Abbott  ▼.  Hapgood,  150  Mass.  248,  22  N.  B.  907,  5  L.  R.  A.  586,  15  Am 
St  Rep.  193.    Cf.  Penn  Match  Co.  ▼.  Hapgood,  141  Mass.  146,  7  N.  E.  22. 

•  Kelner  ▼.  Baxter,  L.  R.  2  C.  P.  174;  Gunn  v.  Insurance  Co.,  12  C  B 
(N.  S.)  694;  Melhado  v.  Railway  Co.,  L.  R.  9  C.  P.  603;  In  re  Empress  En- 
gineering Co.,  16  Ch.  Diy.  126;  In  re  Northumberland  Hotel  Co.,  83  Ch.  Dlv. 
16;    Spills  Y.  Skating  Rink  Co.,  7  Ch.  Div.  368. 

0  Battelle  y.  Pavement  Co.,  37  Minn.  89;  83  N.  W.  327;  Frankfort  &  S.  T. 
Co.  V.  Churchill,  6  T.  B.  Mon.  (Ky.)  427,  17  Am.  Dec.  159;  Reichwald  v.  Hotel 
Co.,  106  111.  439;  Bufflngton  v.  Bardon,  80  Wis.  635,  50  N.  W.  776;  Pitts- 
burg &  T.  Copper  Co.  v.  Quintrell,  91  Tenn.  693,  20  S.  W.  248;  Grape  Sugar 
&  y.  Manufg  Co.  y.  Small,  40  Md.  896;  Stanton  v.  Railway  Co.,  59  Conn. 
272,  22  Atl.  800,  21  Am.  St  Rep.  110;  LitUe  Rock  &  Ft  &  Ry.  Co.  v. 
Perry,  37  Ark.  164;  Schreyer  v.  Mills  Co.,  29  Or.  1,  43  Pac.  719;  Bommer 
▼.  Manufacturing  Co.,  81  N.  Y.  468;  Scadden  Flat  Gold-Min.  Co.  v.  Scadden, 
121  Cal.  33,  53  Pac.  440.  See  SpiUer  v.  Skating  Rink  Co.,  7  Ch.  Div.  86S: 
Mason  v.  Harris,  L.  R.  11  Ch.  Div.  97;  1  Cumming,  Cas.  Priv.  Corp.  781; 
Howard  v.  Patent  Ivory  Co.,  38  Ch.  D.  166. 

•  In  Oakes  v.  Cattaraugus  Water  Co.,  143  N.  Y.  480,  38  N.  B.  461,  26  L. 
R.  A.  644,  where  a  promoter  of  defendant  corporation  contracted  with 
plaintiff  on  behalf  of  the  corporation,  before  It  came  into  existence,  to  pay 
him  for  services  to  be  rendered  to  It,  and  after  the  incorporation  the  pro- 
moter ratified  the  contract  as  president,  the  contract  being  one  which  would 
have  bound  the  corporation  if  made  by  the  president,  it  was  held  that  it 
was  bound  by  the  contract  by  ratification.  See,  also,  Whitn^  v.  Wyman, 
101  V.  S.  393,  26  Lw  Ed.  1060. 
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inaccurate,  for  ratification  presupposes  a  principal  existing  at  the 
time  of  the  agent's  action,  whereas  the  corporation  is  not  in  exist- 
ence at  the  time  the  coi^tract  is  entered  into  by  the  promoter.**  The 
liability  in  case  of  adoption  does  not  rest  upon  the  idea  of  any  sup- 
posed agency  of  the  prcwnoters,  but  upon  the  immediate  and  volun- 
tary act  of  the  company.**  There  is  no  difference  between  the  mak- 
ing of  a  contract  by  a  corporation  by  adoption  of  an  agreement  orig- 
inally made  in  advance  for  it  by  promoters,  and  the  making  of  an 
entirely  new  contract.  No  greater  formality  is  required  in  the  one 
case  than  in  the  other ;  and  if  it  could  make  an  entirely  new  contract 
without  the  use  of  its  seal,  or  without  writing,  or  without  formal 
action  of  its  board  of  directors,  it  may  also  so  adopt  an  agreement 
made  for  it  by  its  promoters.  And  it  is  not  necessary  that  adoption 
of  the  agreement  be  express.  It  may  be  shown  from  acts  or  acqui- 
escence of  the  corporation  or  its  authorized  agents,  as  any  similar 
contract  might  be  shown.*'  The  contract  in  case  of  adoption  is 
to  be  regarded  as  made  by  the  corporation  as  of  the  date  of  the 
adoption,  and  not  the  date  of  the  agreement  by  the  promoter,  and 
therefore  a  contract  made  by  a  promoter,  and  adopted  by  the  corpora- 
tion, is  not  within  the  statute  of  frauds,  as  not  to  be  performed  within 
a  year,. if  it  is  to  be  performed  within  a  year  from  such  adoption, 
though  not  within  a  year  from  the  date  of  the  promoter's  agree- 
ment.** 

If  a  contract  is  made  on  behalf  of  a  corporation  by  its  promoters, 
and  the  corporation  after  its  organization,  and  with  knowledge  of 
the  facts,  accepts  its  benefits,  it  must  take  them  cum  onere;  and, 
if  the  contract  has  been  performed  by  the  other  party,  it  may  be 
enforced  against  the  corporation.  By  accepting  the  benefits  of  the 
contract,  the  corporation  adopts  the  contract**    Thus,  where  a  prop- 

10  Weatherford,  M.  W.  &  N.  W.  Ry.  Co.  v.  Granger,  86  Tex.  8o0.  24  S.  W. 
T05,  40  Am.  St  Rep.  837,  Shep.  Cas.  Oorp.  38;  McArthur  v.  Printing  Oo., 
48  Minn.  319,  51  N.  W.  216^  81  Am.  St  Rep.  868.  Gf.  Stanton  v.  Railway  Go., 
59  Gonn.  272,  22  AtL  800,  21  Am.  St  Rep.  110. 

11  Pittsburg  &  T.  Gopper  Go.  v.  Quintrell,  91  Tenn.  698,  20  8.  W.  248;  Bad- 
g'^^r   Paper  Oo.  y.  Bo^e^  96  Wit.  145,  70  N.  W.  802,  87  L.  R.  A.   162. 

isBattelle  y.  Pay«ment  Go.,  87  Minn.  89,  88  N.  W.  327;  Borden  y.  Bur- 
den, 8  App.  Diy.  160,  40  N.  Y.  Snpp.  499;  Schreyer  y.  Mills  Go.,  29  Or.  1,  48 
Pac.  719. 

IS  McArthur  y.  Printing  Co.,  48  Minn.  819,  51  N.  W.  216,  81  Am.  St  Rep.  653. 

1*  Weatherford,  M.  W.  &  N.  W.  Ry.  Go.  y.  Granger,  86  Tex.  350,  24  S. 
W.  795,  40  Am.  St  Rep.  837,  Shep.  Gas.  Gorp.  38;  Id.  (Tex.  Giy.  App.)  22 
S.  W.  70;  Battelle  y.  Payement  Go.,  87  Minn.  89,  88  N.  W.  327;  Moore  & 
H.  Hardware  Go.  y.  Towers  Hardware  Go.,  87  Ala.  206,  6  South.  41,  18  Am. 
St  Rep.  28;  Paxton  Oattie  Go.  y.  First  Nat  Bank,  21  Neb.  621,  83  N.  W. 
271,  59  Am.  Rep.  862;  Grape  Sugar  &  V.  ManuTg  Ga  y.  Small,  40  Md.  895; 
Little  Rock  &  Ft  S.  Ry.  Go.  y.  Perry,  87  Ark.  1(U:    Schreyer  y   MUl  Go.. 
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osition  was  made  on  behalf  of  a  railroad  company  by  its  promoters, 
that,  if  a  bonus  shotild  be  subscribed  and  paid  to  it,  it  would  build 
a  road  between  certain  points,  and  would  carry  coal  at  a  stipulated 
rate,  it  was  held  that  the  corporation,  by  accepting  the  bonus  after 
its  organization,  adopted  the  contract,  and  was  bound  to  fulfill  the 
stipulations.^'  In  a  Nebraska  case,  after  articles  of  incorporation 
had  been  drawn  up  and  signed  by  the  promoters  of  a  cattle  com- 
pany, but  before  they  were  filed,  and  before  the  time  fixed  in  the 
articles  for  the  commencement  of  business,  a  president  was  selected 
for  the  corporation  by  the  promoters,  and  he,  in  their  presence  and 
with  their  approval,  executed  and  delivered  to  a  third  person  a  note, 
purporting  to  be  the  note  of  the  corporation,  in  payment  for  and 
in  consideration  of  the  sale  and  delivery  of  certain  horses  and  cat- 
tle and  a  ranch  and  other  property  to  the  corporation.  After  the 
corporation  was  fully  organized,  and  the  time  had  arrived  when  it 
was  authorized  to  commence  business,  the  property  came  into  its 
possession,  and  it  continued  to  use  and  enjoy  the  same.  It  was*  held 
that  this  was  an  adoption  of  the  note  by  tiie  corporation,  and  that  it 
was  liable  thereon.** 

Where  the  promoters  of  a  corporation  have  made  a  contract  in 
its  behalf,  to  be  performed  after  it  is  organized,  it  may  be  deemed 
a  continuing  oflFer  on  the  part  of  the  other  party  to  the  agreement, 
like  the  offer  in  a  subscription  to  the  stock  of  a  corporation  to  be 
formed  in  the  future,  and  may  be  accepted  and  adopted  by  the 
corporation  after  its  organization;  and  the  exercise  of  any  right  in- 
consistent with  the  nonexistence  of  such  contract  ought  to  be  deemed 
conclusive  evidence  of  such  acceptance  or  adoption,  provided,  of 
course,  the  corporation  has  knowledge  of  the  facts.  *^ 

A  distinction  has  been  drawn,  with  respect  to  the  rule  that  a  cor- 
poration which  accepts  the  benefits  of  a  contract  made  by  its  pro- 
moters takes  it  cum  onere,  between  a  promise  made  on  behalf  of 

29  Or.  1,  43  Pac  719.  And  see  Rogers  v.  Land  Co.,  184  N.  Y.  197,  82  N.  E. 
27;  Grand  Rlv^  Bridge  Go.  ▼.  Rollins,  18  Ck>lo.  4,  21  Pac.  897;  Davis  ▼. 
Valley  Electric  light  Do.  (Sup.)  61  N.  Y.  Supp.  580;  Kaeppler  v.  Redfield 
Creamery  Co.,  12  S.  D.  488,  81  N.  W.  907.  Of.  Bell's  Gap  R.  Go.  v.  Ghristy. 
79  Pa.  64,  21  Am.  Rep.  89,  where  the  corporation  was  held  not  to  be  lia- 
ble for  services  performed  under  an  agreement  with  less  than  a  majority 
of  its  promoters.  And  see,  to  the  same  effect,  Tift  v.  Bank,  141  Pa.  550,  21 
Ati.  660. 
!•  Weatherford,  M.  W.  &  N.  W.  Ry.  Go.  v.  Granger,  86  Tex.  850^  24  S.  W. 

795,  40  Am.  St  Rep.  887,  Shep.  Gas.  Gorp.  88. 

tcPaxton  Gattie  Oo.  v.  First  Nat  Bank,  21  Neb.  621,  38  N.  W.  271,  69 
Am.  Rep.  852. 
IT  Weatherford,  M.  W.  ft  N.  W.  Ry.  Go.  v.  Granger,  86  Tez.  850,  24  S.  W. 

796,  40  Am.  St  Rep.  887t  Shep.  Gas.  Gorp.  33. 
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the  corporation  in  the  contract  itself,  the  benefits  of  which  the  cor- 
poration has  accepted,  and  a  promise  in  a  previous  contract  to  pay 
for  services  in  procuring  the  latter  to  be  made;  and  it  was  held 
by  the  Texas  supreme  court  that,  while  a  corporation  accepting  a 
bonus  contracted  for  by  its  promoters  was  bound  by  the  stipula- 
tions in  consideration  of  which  the  bonus  was  subscribed,  it  was  not 
bound,  by  reason  of  its  acceptance  of  the  bonus,  by  a  contract  made 
by  its  promoters  to  pay  a  man  for  services  in  procuring  subscribers 
to  the  bonus,  since  the  latter  contract  was  no  part  of  the  contract 
the  benefits  of  which  it  accepted.** 

/''  To  make  a  corporation  liable  for  services  performed  under  a  con-    \ 
tract  with  its  promoters  before  its  organization,  the  services  must     / 
have  been  intended  at  the  time  to  inure  to  the  beneiSt  of  the  future  cor-     / 
poration,  and  must  have  been  rendered  in  its  behalf,  and  with  the  ex-    / 
1      pectation  that  it  would  be  bound.    It  will  not  be  liable  if  they  wece/ 
\^  rendered  on  the  credit  of  the  promoters  individually.** 

JAABJLJTY    OF    PROMOTERS    TO    CORPORATION    AHD    (StTOOK- 

HOIJ>ER8. 

48.  Promoters,  wlten  acting  for  a  projected  eorporatioii,  occupy  to- 
wards it  a  fldnciary  relation,  and  for  any  secret  profits  made  by 
them  in  transactions  entered  into  on  behalf  of  tbe  corporation 
they  may  be  compelled  to  account. 

It  is  well  settled  that  the  promoters  of  a  projected  corporation 
occupy  a  fiduciary  relation  towards  it,  similar  to  that  of  an  agent 
to  a  principal;  and  they  have  no  right,  in  negotiations  on  behalf  of 
the  corporation,  to  derive  any  advantage  over  other  stockholders  with- 
out a  full  and  fair  disclosure  of  the  transaction.  Any  secret  profits 
made  by  them  while  acting  for  the  corporation  they  must  refund 
to  it.  The  fact  that  there  is  no  fraudylent  intent  on  their  part  does 
not  relieve  them.  Because  of  their  position,  the  law  forbids  them 
secretly  to  derive  any  advantage  over  other  stockholders,  and  makes 
them  accountable  for  any  profits  realized  by  them.'*    And  they  may 

i«Weatherford,  M.  W.  &  N.  W.  Ry.  Co.  v.  Granger,  86  Tex.  350,  24  S.  W. 
795,  40  Am.  St  Rep.  837,  Shep.  Gas.  Corp.  33,  reyerslng  Id.  (Tex.  Civ.  App.) 
23  S.  W.  425. 

i»  Perry  v.  Railway  Co.,  44  Ark.  383.  And  see  Davis  v.  Creamery  Co., 
48  Neb.  471,  07  N.  W.  436;  Davis  v.  Ravenna  Creamery  Co.,  48  Neb.  471, 
07  N.  W.  436;  Tryber  v.  Girard  Creamery  &  Cold  Storage  Co.,  67  Kan.  489, 
73  Pac.  83. 

so  Chandler  ▼.  Bacon  (C.  C.)  30  Fed.  538 ;  Woodbury  Heights  Land  Co.  Y. 
Londenslager,  55  N.  J.  Eq.  78,  35  Atl.  436;  Plaquemines  Tropical  Fruit  Co. 
T.  Buck,  52  N.  J.  Eq.  219,  27  Atl.  1004;   Pittsburg  Min.  Co.  y.  Spooner,  74 
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be  made  to  account  in  a  suit  by  the  corporation  itself  or  its  assignee 
or  receiver ;  *^  or  the  other  stodcholders  may  individually  maintain  an 
action  for  their  proportion  of  such  profits,*^  or  they  may  sue  for 
damages  in  case  of  fraud.**  A  promoter,  for  instance,  cannot  pur- 
chase property,  acting  for  the  corporation,  and  then  sell  it  to  the  cor- 
poration at  an  advance;  nor  can  he  negotiate  a  sale  of  property  to 
the  corporation,  and  secretly  receive  from  the  vendor  a  commission 
or  bonus.  In  either  case  he  will  be  compelled  to  account  for  the  profits 
which  he  has  realized.**    In  Pittsburg  Min.  Co.  v.  Spooner,**  a  com- 

Wls.  807,  42  N.  W.  258,  17  Am.  St  Rep.  149;  Simons  ▼.  Mlolng  Co.,  61  Pa. 
202»  100  Am.  Dec  628;  McElhemiy's  Appeal,  61  Fa.  188;  Short  ▼.  Stevenson, 
68  Pa.  05;  Bmery  v.  Parrott,  107  Mass.  95;  Oentral  Land  Go.  y.  Obenchain, 
92  Ya.  180,  22  S.  B.  876;  Getty  v.  Devlin,  54  N.  Y.  403;  Yale  Gas-Stove  Go. 
V.  Wilcox,  64  Conn.  101,  29  Atl.  803,  25  L.  R.  A.  90,  42  Am.  St.  Rep.  159; 
Hlchens  v.  Congreve,  4  Buss.  562;  Bagnall  v.  Carlton,  6  Ch.  Dly..371;  Bmma 
Silver  Mln.  Co.  v.  Grant,  11  Cb.  Div.  918;  Burbank  v.  I>enni8,  101  Cal.  90, 
85  Pac.  444;  Bz-Mlsslon  Land  &  Water  Co.  v.  Flash,  97  Cal.  610,  32  Pac. 
600;  Gover's  Oase,  L.  R.  20  Bq.  122;  Erlan^er  v.  Phosphate  Co.,  8  App.  Cas. 
1218;  Bxter  v.  Sawyer,  146  Mo.  302,  47  S.  W.  951;  Hebgen  v.  Koeffler,  97 
Wis.  813,  72  N.  W.  745.  See,  also,  Dickerman  v.  Northern  Trust  Co.,  176 
U.  S.  181,  20  Sup.  Ct  311,  44  L.  Bd.  423;  Hayden  v.  Green,  66  Kan.  204,  71 
Pac.  286;  In  re  Olympla  [1808]  2  Ch.  D.  153.  Parties  who  act  as  agents 
for  a  corporation  In  acquiring  property  for  It  cannot  make  a  profit  out  of 
the  transaction;  nor  can  they  do  so  If  they  assume  to  act  without  precedent 
authority.  If  their  transactions  are  accepted  as  the  acts  of  agents  by  the 
corporation;  and  If,  with  a  view  to  creating  a  corporation,  persons  rep- 
resent themselves  as  acting  for  the  company  to  be  formed,  and  propose  to  sell 
at  the  prices  they  pay,  and  their  purchases  are  taken  on  such  representa- 
tions, and  stockholders  Invest  thereon,  it  Is  a  fraud  on  the  company  and 
interested  parties  to  allow  such  agents  to  retain  profits  paid  them  In  ignor- 
ance of  the  true  sums  actually  advanced  In  making  purchases.  Simons  v. 
Mining  Co.,  supra. 

SI  Pittsburg  Mln.  Co.  v.  Spooner,  supra;   Chandler  v.  Bacon,  supra. 

••Bmery  v.  Parrott,  supra;    Getty  v.  Devlin,  supra. 

«»  Getty  V.  Devlin,  supra. 

S4  See  the  cases  cited  above.  Promoters  of  a  corporation,  subsequently 
to  its  creation,  and  while  they  were  Its  sole  stockholders,  voted  to  issue 
stock  to  themselves  In  payment  for  services  In  securing  options  on  land, 
which  they  assigned  to  the  corporation;  this  stock  equaling  the  estimated 
profits  to  be  derived  from  the  options.  Afterwards  the  promoters  invited  the 
public  to  subscribe  for  the  stock,  without  disclosing  the  facts  as  to  such 
stock,  or  getting  their  consent  to  the  payment  of  such  remuneration.  It  was 
held  that  they  were  guilty  of  fraud,  and  that  the  company  could,  without 
returning  the  lands  acquired  under  the  options,  maintain  an  action  for  re- 
covery of  the  stock,  or  damages  for  the  loss  thereof.  Said  the  court:  "Pay- 
ment to  promoters  of  remuneration  for  their  services  is  not  made  valid  by  a 
?ote  passed  by  the  corporation,  when  the  corporation  is  in  the  sole  control  of 
the  promoters,  before  the  capital  has  been  issued  to  the  public.    The  persons 

ti  74  Wis.  307,  42  N.  W.  259,  17  Am  St  Rep.  149. 
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plaint  by  a  corporation  for  money  alleged  to  have  been  received  by  the 
defendants  to  its  use  alleged,  in  substance,  that  the  defendants,  having 
obtained  the  right  to  purchase  a  certain  mining  option*  for  $20,000, 
proceeded  to  form  the  plaintiff  corporation  to  make  such  purchase, 
representing  to  the  persons  who  subscribed  for  stock  that  the  option 
would  cost  $90,000;  and  that,  having  first  induced  third  persons  to 
subscribe  for  the  stock  upon  such  representations,  and  to  pay  the  cor- 
poration $100,000  for  their  stock,  the  defendants  then,  as  officers  of 
the  plaintiff  corporation,  purchased  the  option  for  it  nominally  for 
$90,000,  paying  the  $20,000  wliich  it  actually  cost  them,  with  the 
money  received  from  the  sale  of  stock,  and  converting  the  remaining 
$70,000  to  their  own  use.  It  was  held  that  the  complaint  stated  a 
good  cause  of  action  in  favor  of  the  corporation. 

This  fiduciary  relation  exists  between  the  promoter  of  a  corpora- 
tion and  the  corporation  only  where  he  is  acting  for  the  corporation. 
There  is  no  rule  of  law  which  prevents  a  person  who  owns  prop- 
erty, though  purchased  by  him  for  the  purpose,  from  promoting  a  corpo- 
ration and  selling  the  property  to  the  corporation  after  it  is  organized. 
In  such  a  case,  in  the  absence  of  fraud,  and  if  he  is  not  acting  also  for 
the  corporation,  he  may  sell  at  such  a  price  as  he  may  be  able  to 
obtain  from  the  board  of  directors,  without  regard  to  the  original 
cost  to  him.**  Yet  if,  at  the  time  he  sells,  he  occupies  the  position 
of  a  promoter,  he  is  bound  to  deal  openly,  and  in  such  a  way  that  those 
having  independent  charge  of  the  company,  as  well  as  those  who 
are  induced  to  become  subscribers  to  the  stock,  may  be  fairly  advised 
of  the  relation  he  bears  to  the  property  which  he  proposes  to  sell, 
in  like  manner  as  one  who  assumes  to  act  as  agent  of  another  in  the 


to  whom  the  promoters  owe  the  duty  which  they  owe  by  reason  of  the 
fiduciary  relation  are  the  persons  who  put  their .  money  into  the  enter- 
prise at  the  invitation  of  the  promoters;  that  Is  to  say,  the  future  stock- 
holders.'* Hayward  v.  Leeson,  176  Mass.  310,  67  N.  E.  656,  49  L.  B.  A.  725. 
And  see  East  Tennessee  Land  Go.  y.  Leeson,  183  Mass.  87,  66  N.  B.  427; 
Lagunes  Nitrate  Go.  ▼.  Lagunes  Nitrate  Sydicate  [1899]  2  Ch.  392;  Pletsch 
V.  Mllbrath,  123  Wis.  647,  101  N.  W.  388,  102  N.  W.  342,  68  L.  R.  A.  945, 
107  Am.  St  Rep.  1017.  But  see  Tompkins  v.'  Sperry,  Jones  &  Co.,  96  Md. 
5G0,  54  Atl.  254. 

2«  Densmore  Oil  Oo.  ▼.  Densmore,  64  Pa.  43;  Lungren  y.  Pennell  (Pa.  Sup.) 
10  Wkly.  Notes  Cas.  297;  Ladywell  Mln.  Co.  y.  Brookes,  34  Ch.  Diy.  398; 
Central  Land  Go.  y.  Obenchain,  92  Va.  130,  22  a  E.  876;  dictum  In  Fobs  y. 
Harbottle,  2  Hare,  461,  1  Gumming,  Cas.  Prly.  Corp.  693;  Milwaukee  Oold- 
Storage  Co.  y.  Dexter,  99  Wis.  214,  74  N.  W.  976,  40  L.  R.  A.  837;  Spauldlng 
V.  North  Milwaukee  Town-Site  Oo.,  106  Wis.  481,  81  N.  W.  1064;  Richardson 
y.  Graham,  45  W.  Va.  134,  80  S.  E.  92.  Of.  Bz-Mlsslon  Land  &  Water  Oo. 
y.  Flash,  97  Cal.  610,  32  Pac.  600. 
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purchase  of  property .♦  If  the  promoters  who  are  selling  property  to  a 
corporation  are  also  the  directors  of  the  corporation,  so  that  they  also 
purchase  for  it,  it  is  a  case  of  the  officers  and  agents  of  an  exist- 
ing corporation  purchasing  property  for  the  corporation  from  them- 
selves, and  the  most  perfect  good  faith  is  required.*^ 

To  constitute  a  person  a  promoter  of  a  projected  corporation,  so 
as  to  bring  him  within  the  operation  of  this  rule,  it  must  affirmative- 
ly appear  that  he  was  acting  for  and  in  behalf  of  the  proposed  cor- 
poration, or  that  he  assumed  to  so  act** 

^Yeiser  v.  United  States  Board  &  P.  Co^  107  Fed.  ^40,  46  a  a  A.  567, 
52  L.  R.  A.  724;  Central  Trust  Ck>.  ▼.  East  Tennessee  Land  Oo.  (C.  C.) 
116  Fed.  74S;  Hayward  y.  Leeson,  176  Mass.  810,  57  N.  B.  656»  49  L.  R.  A. 
725;  Old  Dominion  Ck>pper  M.  &  a  Ck).  v.  Blgelow,  188  Mass.  815,  74  N.  E. 
653.  108  Am.  St  Rep.  479;  Yale  Gas-Stove  Ck).  ▼.  Wilcox,  64  Ck)nn.  101,  20 
AtL  303,  25  L.  R.  A.  00,  42  Am.  St  Rep.  159;  Golton  Imp.  Ck).  v.  Rlchter, 
26  Misc.  Rep.  26,  55  N.  Y.  Snpp.  486;  Glncksteln  v.  Barnes  [1900]  App. 
Oas.  240;  In  re  Leeds  &  Hanley  Theatres  of  Varieties  [1902]  2  Ch.  809. 
There  Is  no  doty  Imposed  on  the  promoters  of  a  company  to  provide  It  with 
an  Independent  board  of  directors.  If  the  real  trnth  Is  disclosed  to  those 
who  are  Induced  by  the  promoters  to  join  the  company.  Erlanger  v.  New 
Sombrero  Phosphate  Oo.,  48  Law  J.  Gh.  78,  3  App.  Gas.  1218,  distinguished. 
Lagnnas  Nitrate  Go.  v.  Lagunas  Nitrate  Syndicate  [1899]  2  Gh.  392. 

ST  Post  p.  484. 

stSt  Louis,  Ft.  S.  &  W.  R.  Go.  v.  Tleman,  37  Kan.  606,  15  Pac.  544; 
Goodwin  y.  Wilbur,  104  111.  App.  45.  One  who  engages  with  the  owner 
of  land  in  organizing  a  corporation  to  purchase  it  by  procuring  subscrip- 
tions, and  who  frames  the  prospectus  and  becomes  one  of  the  first  sub- 
scribers, is  a  promoter  of  the  corporation.  Woodbury  Heights  Land  Go.  v. 
Loudenslager,  65  N.  J.  Eq.  78»  85  AtL  486,  48  Atl.  671;  Id.  (N.  J.  Err.  &  App.) 
And  see  other  cases  cited  in  note  18»  sapnu 
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OHAFTEB  V. 

POWBRS  AND  LIABILITIES  OF  00aP0BATI0N& 

49.  In  General. 

00.  Bzprees  Powers. 

51.  Powers  Incidental  to  Corporate  Existence. 

62.  Powers  Implied  from  Powers  Expressly  Granted. 

63.  Oonstmction  of  Charters— ^n  General. 

64.  Power  to  Take  and  Hold  Real  and  Personal  Property. 

65.  Power  to  Act  as  Trustee. 

66-67.    Powers  as  to  Contracts  and  Conveyances. 
6S-6L  Form  and  Mode  of  Corporate  Contracts. 


IN  OENBBAIi. 

40«  A  oorporatlom  hmm  muioh  powers,  aad  snoh  powen  emlyt  mm  eve 

f  erred  upon  it  by  its  eharter.     Powers  mrny  be  eimf  erred  npem 
a  eorporation 

(a)  Expressly. 

(b)  laiplledlyy  beeattse  tbej  are  tneldental  to  oorporate  eslstenee. 
(e)  laiplledly,  beeawse  they  are  aeoessary  or  proper  in  order  to  ez« 

ereise  the  powers  expressly  eonf erred. 

A  corporation,  being  a  mere  creature  of  the  legislature,  has  such 
powers  only  as  are  conferred  upon  it  by  its  charter.  But  it  is 
not  necessary  that  all  powers,  in  order  to  exist,  shall  be  conferred 
in  express  terms.  It  has,  of  course,  all  powers,  expressly  confer- 
red, provided  the  legislature  was  not  prevented  from  conferring 
them  by  some  constitutional  limitation.  In  addition  to  this,  many 
powers  are  impliedly  conferred  or  attach  as  being  incidental  to 
corporate  existence,  though  not  expressly  mentioned  in  the  char- 
ter. Again,  the  charter  impliedly  confers  all  powers,  though  not 
expressly  mentioned,  which  are  reasonably  necessary  and  proper 
for  the  execution  of  the  powers  that  are  expressly  conferred.  "Cor- 
porations are  creatures  of  the  legislature,  having  no  other  powers 
than  such  as  are  given  them  by  their  charters,  and  such  as  are 
incidental  or  necessary  to  carry  into  effect  the  purposes  for  which 
they  were  established."  * 

1  Downing  ▼.  Road  Co.,  40  N.  H.  230,  1  Cnmming,  Cas.  Priv.  Corp.  148, 
W.  D.  Smith,  Cas.  Corp.  129,  Shep.  Cas.  Corp.  75;  Colman  v.  Railway  Co.,  10 
Beav.  1,  1  Cumming,  Cas.  Priv.  Corp.  136;  Thomas  v.  Railroad  Co.,  101  U. 
S.  71,  25  L.  Ed.  950,  1  Cummlng,  Cas.  Priv.  Corp.  164,  W.  D.  Smith,  Caa 
Corp.  132,  Shep.  Cas.  Corp.  70;  Byrne  v.  Manufacturing  Co.,  65  Conn.  386, 
31  Atl.  833.  28  L.  R.  A.  304;  State  v.  Lincoln  Trust  Co.,  144  Mo.  562,  46  S.  W. 
593;   Franklin  Nat  Bank  v.  Whitehead,  149  Ind.  560,  49  N.  E.  592,  39  L.  R. 
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The  rule  in  England  is  that  a  corporation  has  the  same  power  to 
contract  and  act  as  a  natural  person  has,  except  in  so  far  as  it  may 
be  restricted  by  its  charter,  expressly  or  impliedly.  But  it  is  also 
held  that,  when  a  corporation  is  created  for  a  particular  purpose, 
the  act  creating  it  impliedly  prohibits  it  from  exercising  any  pow- 
ers not  necessary  or  proper  to  carry  out  that  purpose.  It  was  said 
by  Blackburn,  J.,  in  Ashbury  Railway  Carriage  &  Iron  Co.  v. 
Riche :  *  "I  take  it  that  the  true  rule  of  law  is  that  a  corporation 
at  common  law  has,  as  an  incident  given  by  law,  the  same  power 
to  contract,  and  subject  to  the  same  restrictions,  as  a  natural  person 
has.  And  this  is  important  when  we  come  to  construe  the  stat- 
utes creating  a  corporation,  for  if  it  were  true  that  a  corporation 
at  common  law  has  a  capacity  to  contract  to  the  extent  given  it  by 
the  instrument  creating  it,  and  no  further,  the  question  would  be, 
does  the  statute  creating  the  corporation  by  express  provision  or 
necessary  implication  show  a^  intention  in  the  legislature  to  con- 
fer upon  this  corporation  capacity  to  make  the  contract?  But 
if  a  body  corporate  has,  as  incident  to  it,  a  general  capacity  to 
contract,  the  question  is,  does  the  statute  creating  the  corporation 
by  express  provision  or  necessary  implication  show  an  intention 
in  the  legislature  to  prohibit,  and  so  avoid,  the  making  of  a  con- 
tract of  this  particular  kind?*'  • 

In  this  country  the  general  doctrine  is  that  corporations  organ- 
ized under  acts  of  the  legislature  have  such  powers,  and  such 
powers  only,  as  are  conferred,  expressly  or  impliedly,  by  the  acts. 
In  Thomas  v.  West  Jersey  R.  Co.*  it  was  insisted  that  a  corpora- 
tion "may  do  any  act  which  is  not  either  expressly  or  impliedly 
prohibited  by  its  charter,  although,  where  the  act  is  unauthorized 
by  the  charter,  a  shareholder  may  enjoin  its  execution,  and  the 
state  may,  by  proper  process,  forfeit  the  charter."  The  court, 
however,  did  not  take  tiiis  view,  but  said:  "We  take  the  general 
doctrine  to  be  in  this  country,  though  there  may  be  exceptional 
cases  and  some  authorities  to  the  contrary,  that  the  powers  of 
corporations  organized  under  legislative  statutes  are  such,  and  such 
only,  as  those  statutes  confer.  Conceding  the  rule  applicable  to  all 
statutes,  that  what  is  fairly  implied  is  as  much  granted  as  what  is  ex- 

A.  725,  63  Am.  St  Rep.  803;  Best  Brewing  Go.  v.  Klassen,  185  111.  37,  57  N. 

B.  20,  50  L.  B.  A.  765,  76  Am.  St  Bep.  26;  Bankers*  Union  of  the  World  ▼. 
Orawford,  67  Kan.  449,  73  Pac.  79,  100  Am.  St  Rep.  465;  Cumberland 
Tel.  A  Tel.  Co.  v.  City  of  Bvansville  (C.  C.)  127  Fed.  187. 

9  L.  R.  9  Bxcb.  224,  2  Gumming,  Gas.  Prlv.  Corp.  34. 
s  South  Yorkshire  Ry.  &  River  Dun  Co.  y.  Great  Northern  Ry.  Co.,  9  Bzch. 
84. 
4 101  U.  8.  71,  25  L.  Bd.  950,  1  Gmnming,  Gas.  PriT.  Corp.  164. 

Cb:.ASK  GoBP.(2i>  Bd.) — 8 
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pressed,  it  remains  that  the  charter  of  a  corporation  is  the  measure  of 
its  powers,  and  that  the  enumeration  of  these  powers  implies  the  ex-. 
elusion  of  all  others/' 


60.  A  e<irpor»tl«B.  Ium  all  yoiwers  ezpressly  Mmferred  «pom  it  by  its 
ehmjctmoff  malmam  Mmf erv^A  In  Tiolatimi  mi  •oiuititntioiiAl  limita- 


Of  the  powers  expressly  conferred  upon  a  corporation,  there  is 
little  to  be  said.  The  questions  which  arise  in  this  connection  are 
chiefly  questions  of  construction.  The  legislature  has  the  abso- 
lute power  to  confer  upon  a  corporation  any  power  it  may  see  fit 
to  confer,  so  long  as  it  does  not  violate  any  limitation  contained 
in  the  state  or  federal  constitution.  A  grant  of  powers  in  viola- 
tion of  constitutional  limitations  can  have  no  effect 


POWEBS  IKOIDENTAI.  TO  OOBPORATB  EXISTEWOB, 

61.  Oertala  pcwers  mr%  InoideiLtal  to  ooirporate  eztsteaee,  and  are  iai- 
plledly  ooBf  erred  apon.  eTery  oorporatieB.  unless  there  is  seme- 
thins  to  show  an  intention  to  ezelnde  them.    These  powers  aret 

(a)  To  have  perpetaal  or  eentinnons  sneeession  dnrins  the  period  for  ^ 

nrhieh  it  is  ereated.  ^ 

(b)  To  have  a  eorperate  name,  and  to  eentraet*  to  grant  and  reoeiTO^^ 

and  to  sne  and  be  sned  thereby.  -^ 

(e)  To  pnrehase  and  hold  real  and  personal  property  for  pnrposes  an-^ 
thorised  by  its  eharter. 

(d)  To  haTe  a  ooaunon  seal. 

(e)  To  mahe  by-laws  for  its  sovemment. 

(f)  The  power  of  aniotion  or  remoral  of  members.     Bnt  this  power) 

is  not  incident  to  a  Joint-stooh  corporation.' 

Some  of  the  powers  above  mentioned,  as  has  been  seen,*  are  es- 
sential to  corporate  existence,  while  others  are  incidental,  but  not  es- 
sential, and  may  be  withheld. 

As  we  have  seen  in  a  former  chapter,  the  power  of  perpetual  suc- 
cession, or  succession  during  the  period  for  which  it  is  created,  is 
not  only  an  incident  which  attaches  to  every  corporation,  but  is 
essential  to  corporate  existence.  A  corporation,  therefore,  has  the 
implied  power  to  elect  members  in  the  place  of  those  who  are  re- 
moved by  death  or  otherwise.^ 

s  2  Kent,  Comm.  277,  27&  •  Ante,  p.    11.  v  1  BL  Gomm.  476. 
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So  with  the  power  to  have  a  corporate  name,  and  to  contract 
obligations,  receive  and  grant,  and  sue  and  be  sued  thereby.  This 
power  attaches  as  incidental  to  corporate  existence.  The  power  to 
contract  is  restricted  to  purposes  authorized  by  the  charter.' 

The  power  to  purchase  and  hold  real  or  personal  property  is  in- 
cidental to  corporations,  but  not  essential.  This  power,  like  the 
power  to  contract,  is  limited  to  purposes  authorized  by  the  char- 
ter.» 

The  power  to  have  a  common  seal,  though  not  essential  to  cor- 
porate existence,  is  an  incident  which  attaches  to  every  corpora- 
tion without  express  provision.  The  necessity  to  use  a  seal  will 
be  considered  in  another  place.** 

Every  corporation  has  the  implied  power  to  make  by-laws  for 
its  government,  but  this  power  is  not  essential.  It  may  be  dis- 
pensed with  if  the  charter  sufficiently  provides  for  the  government 
of  the  body.  This  power  will  be  considered  at  length  in  a  subse- 
quent chapter.** 

The  power  of  amotion,  or  removal  of  members,  is  said  to  be  in- 
cident to  corporations;  and  this  is  true  of  many  corporations,  like 
boards  of  trade,  and  other  non-stock  corporations;  but  no  such 
power  is  incident  to  modem  joint-stock  corporations.  This  power 
will  be  further  discussed  in  treating  of  the  relation  between  the 
corporation  and  its  members.*' 


POWEB8  nCFUED  FROM  POWERS  BXFBB8n.T  OSAHTED. 

62*  All  poweiw  tlimt  ut%  reasoiiAbly  aeoessarjr  or  pr«per  for  tlie  ezecii- 
tion.  of  the  powen  expressly  grmaktrnd^  matA  thmt  are  ntt  eacpress- 
ly  or  Impliedly  ezolnded,  are  Impliedly  conferred. 

Corporations  not  only  have  the  powers  expressly  granted  by  the 
charter,  and  the  particular  powers  which  have  been  mentioned  as  in- 
cidental to  corporate  existence,  but,  in  addition,  they  have  all  pow- 
ers that  are  reasonably  necessary  or  proper  for  the  execution  of  the 
powers  that  are  expressly  granted,  provided  such  powers  are  not 
withheld. 

sADte,  pp.  15,  63;  post,  pp.  124,  153. 

•  Post,  p.  119.  "  Post,  p.  44a 

10  Post,  p.  154.  i«  Poet,  p.  889. 
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€X>lf8TBircnnON   of  OHABTEBS— in   OENERAXfc 

63«  In  the  oonjitraoiion.  of  obartara  the  inteiLtioii  of  tlio  lecislatnre 
muflt  be  asoertainedt  And  mvit  soTorau  Tlie  rales  are  substan- 
tially tke  same  as  in  the  ease  of  other  statutes.  The  following 
rales  auiy  be  partienlarly  mentionodt 

(a)  In  eases  of  doubt,  oharters  are  to  be  oonstrned  most  strongly  in 

faTor  of  the  pnblio,  and  aeainst  the  oorporation. 

(b)  Where    general    words    follow    an    enumeration   of   persons    or 

things  by  urords  of  partionlar  and  speoifle  meaning,  siuoh  general 
words  are  not  to  be  oonstrved  in  their  widest  sense,  unless  snoh 
soenu  olearly  to  have  been  the  intention  of  the  legislature,  but 
are  to  be  held  as  applying  only  to  persons  or  things  of  the  saa&e 
general  hind  <ir  class  as  those  speoifloally  mentioned, 
(o)  If  a  eharter  expressly  enumerates  certain  pourers,  this  impliedly 
endudes  all  other  pourers  except  those  mentioned,  and  such  as 
may  be  necessary  or  proper  to  the  execution  of  them. 

When  a  corporation  is  formed  under  a  special  act,  its  powers  are 
generally  specified  in  the  act,  and  the  act,  together  with  any  other 
laws  which  are  binding  upon  it,  constitute  its  charter.  When  a  cor- 
poration is  formed  under  a  general  law,  this  law,  together  with  the 
articles  of  association  required  by  the  law  to  be  executed  and  filed  by 
_the  corporators;  and  any  othe7  Taws  of  the  slate  which  are  applicable 
to  such  corporations,  constitute  its  charter.^' 

Construction  in  Favor  of  the  Public  in  Case  of  Doubt. 

In  the  construction  of  contracts  between  individuals  it  is  a  rule 
that  the  language  must  be  taken  most  favorably,  in  case  of  doubt, 
against  the  party  using  it.  The  rule  for  construing  corporate  char- 
ters, at  least  if  they  grant  exclusive  privileges  or  extraordinary  fran- 
chises, is  different.  It  has  often  been  held  that  charters  secured  under 
special  legislative  grants  will,  in  case  of  doubt,  be  construed  most 
strongly  against  the  grantees  and  in  favor  of  the  public.  As  was  said 
by  an  English  judge:  "The  language  of  these  acts  *  *  *  is  to 
be  treated  as  the  language  of  the  promoters  of  them.  They  ask  the 
legislature  to  confer  great  privileges  upon  them,  and  profess  to  give 
the  public  certain  advantages  in  return.  Acts  passed  under  such  cir- 
cumstances should  be  construed  strictly  against  the  parties  obtain- 
ing them,  but  liberally  in  favor  of  the  public."  **    The  same  rule 

!•  Lincoln  Shoe  Manufg  Co.  t.  Sheldon,  44  Neb.  279,  62  N.  W.  480;  Chi- 
cago UnlOD  Traction  Co.  t.  City  of  Chicago,  109  III.  484,  65  N.  E.  451,  50  t.. 
R.  A.  681;  Sturdevant  Bros.  Co.  v.  Farmers'  &  M.  Bank,  69  Neb.  220,  96  N. 
W.  819. 

1*  Parker  v.  Railway  Co.,  7  Man.  &  G.  288.  And  see,  State  v.  Payne,  129 
Mjo.  468,  31  S.  W.  797,  S3  L.  R.  A.  576;  Stourbridge  Canal  Co.  v.  Wheeley, 
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applies  to  the  construction  of  the  charters  of  corporations  formed 
under  general  laws.  "In  the  construction  of  a  charter,  to  be  in  doubt 
is  to  be  resolved,  and  every  resolution  which  springs  from  doubt  is 
against  the  corporation,  and  in  favor  of  the  public."  ** 

The  rule  of  strict  construction  applies  to  grants  of  exclusive  privi- 
leges/* to  exemptions,*^  and  generally  to  all  grants  of  powers  in  dero- 
gation of  common  right.**  "If  the  powers  conferred  are  against  com- 
mon right,  and  trench  in  any  way  upon  the  privileges  of  other  citizens, 
they  are,  in  cases  of  doubt,  to  be  construed  strictly,  but  not  so  as  to 
impair  or  defeat  the  objects  of  the  incorporation."  *•  Powers  and 
privileges  in  derogation  of  common  right,  or  such  as  are  not  common 

2  Bam.  &  Adol.  702,  1  Cummiu?.  Cn^.  Priv.  Corp.  298;  The  Binghamton 
Bridge,  3  Wall.  (U.  S.)  61,  18  L.  Ed.  137;  Parrot  t.  Lawrence,  2  DHL  332, 
Fed.  Cas.  No.  10,772;  MlUs  v.  c'ouuty  of  St  Clair,  8  How.  (U.  S.)  GQ»,  12  L. 
Ed.  1201;  Com.  v.  Erie  &  N.  E.  R.  Co.,  27  Pa.  St.  339,  67  Am.  Dec.  471; 
First  M.  B.  Church  y.  Dixon,  178  111.  260,  52  N.  E.  887. 

16  Black  V.  Canal  Co.,  24  N.  J.  Eq.  474:  Oregon  Ry.  &  Nav.  Co.  v.  Ore- 
gonlan  Ry.  Co.,  130  U.  S.  26,  9  Sup.  Ct.  409,  32  L.  Ed.  837;  Central  Trans- 
portation Co.  y.  Pullman  Car  Co.,  139  U.  S.  24,  11  Sup.  Ct  478,  35  L.  Ed. 
55;  Ross-Meehan  B.  S.  F.  Co.  v.  Southern  M.  Iron  Co.  (C.  C.)  72  Fed.  957. 
"By  a  familiar  rule,  every  public  grant  of  property,  or  privileges,  or  fran- 
chises, if  ambiguous.  Is  to  be  coiistrued  against  the  grantee  and  in  favor  of 
the  public,  because  an  intention,  on  the  part  of  the  government,  to  grant 
to  private  persons,  or  to  a  particular  corporation,  property  or  rights  in 
wliich  the  whole  public  is  interested,  cannot  be  presumed,  unless  unequivo- 
cally expressed  or  necessarily  to  be  implied  in  the  terms  •f  the  gran^  and 
because  the  grant  is  supposed  to  be  made  at  the  solicitation  of  the  grantee. 
and  to  be  drawn  up  by  him  or  by  his  agents,  and  therefore  the  words  used 
are  to  be  treated  as  those  of  the  grantee;  and  this  rule  of  construction  is  a 
wholesome  safeguard  of  the  interests  of  the  public  against  any  attempt  of 
the  grantee,  by  the  insertion  of  ambiguous  language,  to  take  what  could 
not  be  obtained  in  clear  and  express  terms.  This  rule  applies  with  peculiar 
force  to  articles  of  association,  which  are  framed  under  general  laws,  and 
which  are  a  substitute  for  a  legislative  charter,  and  assume  and  define  the 
powers  of  the  corporation  by  the  mere  act  of,  the  associates,  without 
any  supervision  of  the  legislature  or  of  any  public  authority."  Central 
Transportation  Co.  v.  Pullman  Car  Co.,  supra. 

!•  Charles  River  Bridge  v.  Warren  Bridge  Co..  11  Pet  (U.  S.)  420,  9  L. 
Ed.  773,  938,  1  Cummings,  Cas.  Priv.  Corp.  506;  Pearsall  v.  Great  Northern 
Ry.  Co.,  161  U.  S.  646,  16  Sup.  Ct  705,  40  L.  Ed.  838;  Indianapolis  Cable  R. 
Co.  V.  Citizens  R.  Co.  127  Ind.  369,  24  N.  B.  1054,  26  N.  E.  893,  8  L.  R.  A. 
639;  ClarksviUe  &  R.  Turnpike  Co.  v.  Montgomery  Co.,  100  Tenn.  417,  45 
S.  W.  345,  58  L.  R.  A.  155. 

IT  Lincoln  St  Ry.  Co.  v.  City  of  Lincoln,  61  Neb.  109,  84  N.  W.  802.  As 
to  grant  of  exemption  from  taxation,  post,  p.  225. 

!•  Northweston  Fertilizer  Co.  v.  Village  of  Hyde  Park,  97  U.  S.  659,  24  L. 
Bd.  10B6;  Bly  v.  White  Deer  M.  Water  Co.,  197  Pa.  80,  46  Atl.  929. 

It  Downing  v.  Road  Co.,  40  N.  H.  230,  1  Cumming,  Cas.  Priv.  Corp.  148. 
And  see  Whitaker  v.  Canal  Co.,  87  Pa.  84. 


118  POWERS  ▲ND  LIABILITIBS   OF   CORPORATIONS.  (Ch.  5 

to  individuals,  will  never  be  implied,  but  must  be  expressly  conferred. 
As  was  said  by  Chief  Justice  Marshall :  "The  great  object  of  an  in- 
corporation is  to  bestow  the  character  and  properties  of  individuality 
on  a  collected  and  changing  body  of  men.  Any  privileges  which 
may  exempt  them  from  the  burdens  common  to  individuals  do  not 
flow  necessarily  from  the  charter,  but  must  be  expressed  in  it,  or  they 
do  not  exist/'  •• 

On  the  other  hand,  when  the  language  to  be  construed  does  not 
involve  a  grant  of  property  or  of  rights  in  which  the  public  is  interested, 
it  seems  that  the  charter  should  be  construed,  not  strictly,  but  ac- 
cording to  its  fair  and  natural  meaning  with  reference  to  the  purposes 
and  objects  of  the  corporation.** 

General  Terms  Following  Special  Terms. 

The  rule  of  statutory  construction,  "that,  where  general  words  fol- 
low an  enumeration  of  persons  or  things  by  words  of  particular  and 
specific  meaning,  such  general  words  are  not  to  be  construed  in  their 
widest  extent,  but  are  to  be  held  as  applying  only  to  persons  or 
things  of  the  same  general  kind  or  class  as  those  specifically  men- 
tioned," "  applies,  of  course,  to  the  construction  of  charters.  Thus, 
where  a  corporation  was  authorized  by  its  charter  "to  carry  on  the 
business  of  mechanical  engineers  and  general  contractors,''  it  was 
held  that  the  term  "general  contractors"  would  be  referred  to  that 
which  was  immediately  before,  and  authorized  such  contracts  only 
as  mechanical  engineers  were  in  the  habit  of  making.**     In  constru- 

to  Providence  Bank  v.  BiUings,  4  Pet  (U.  S.)  014,  7  L.  Ed.  939. 

ti  «<We  know  of  no  mle  or  principle  by  which  an  act  creating  a  corpora- 
tion for  certain  specific  objects,  or  to  carry  on  a  trade  or  business,  is  to  be 
strictly  constmed  as  prohibitory  of  all  other  dealings  or  transactions  not 
coming  within  the  exact  scope  of  those  designated.  Undoubtedly  the  main 
business  of  a  corporation  is  to  be  confined  to  that  class  of  operations 
which  properly  appertain  to  the  general  purposes  for  which  Its  charter  was 
granted.  But  it  may  also  enter  into  contracts  and  engage  In  transactions 
which  are  Incidental  or  anzlliary  to  Its  main  business,  or  which  may  become 
necessary.  ezi>edlent,  or  profitable  in  the  care  and  management  of  the 
property  which  It  is  authorized  to  hold  under  the  act  by  which  It  was  cre- 
ated." Brown  t.  Winnlsimmet  Co.,  11  Allen  (Mass.)  326.  See,  also,  Down- 
ing y.  Road  Co.,  40  N.  H.  230;  Jacksonville,  M.  &  P.  By.  &  Nay.  Go.  v. 
Hooper,  100  U.  S.  514,  16  Sup.  Gt  879,  40  L.  Ed.  515. 

ts  Black,  Interp.  Laws,  141. 

s*  Directors,  etc.,  of  Ashbury  Railway  Garriage  &  Iron  Go.  y.  Riche,  L.  R. 
7  H.  L.  658,  1  Gumming,  Gas.  Prly.  Gorp.  152.  So,  where  the  charter  of  a 
corporation  authorized  it  "to  purchase,  lease,  work,  and  sell  mines,  minerals, 
land,  and  buildings,"  the  general  words  "land  and  buildings"  were  limited 
to  land  and  buildings  acquired  for  the  purpose  of  purchasing,  leasing,  work- 
ing or  seUing  of  mines  and  minerals.  Directors,  etc.,  of  Ashbury  Railway 
Garriage  &  Iron  Go.  y.  Riche,  supra.    There  are  many  cases  In  which  this 
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ing  charters,  as  in  construing  other  statutes,  the  intention  of  the 
legislature  must  always  govern.  Therefore,  this  rule  must  be  disre- 
garded where  the  legislative  intention  is  plain  to  the  contrary.'* 

Express  Mention  and  Implied  Exclusion. 

The  general  rule  of  statutory  construction,  that  the  express  men- 
tion of  one  thing  is  tantamount  to  an  exclusion  of  all  others,  applies 
to  the  construction  of  charters.*'  Therefore,  if  a  charter  expressly 
enumerates  certain  powers,  this  impliedly  excludes  all  other  powers 
except  those  mentioned,  and  such  as  may  be  necessary  or  proper  to 
the  execution  of  them.  If,  for  instance,  the  charter  of  a  corporation 
enumerates  the  purposes  for  which  it  may  acquire  and  hold  lands,  it 
cannot  acquire  and  hold  land  for  any  other  purpose.**  So,  if  a  cor- 
poration is  expressly  authorized  to  lend  money  on  bond  and  mort- 
gage, it  cannot  lend  on  any  other  security.'^  And  a  bank  authorized 
to  do  a  banking  business  "by  discounting"  notes  cannot  buy  them.'* 
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64»  In  the  alMMnee  of  eKpamM  >— Iriotions  Im  Its  okarter  or  Im  some 
■iatsto  applieablo  to  lit  a  oovporatlon.  l&as  the  iaipUsA  powsr  to 
tmko  amd  liold  property*  real  or  personal,  lij  piire]iase»  gift,  de- 
vise or  bequest.     But— 

(a)  It  oaanot  aequlro  or  bold  property  for  a  purpose  tliat  is  foreign 
to  tbe  objeets  for  irbieb  It  iras  oreated. 

Ob)  la  some  Jurisdiotloiis  tbere  are  statntorj  llmltatloiui  on  its  power 
to  take  by  devise. 

The  power  to  purchase  and  hold  such  real  and  personal  property  as 
the  purposes  of  the  corporation  may  render  necessary  or  proper  is  in- 
cident, at  common  law,  to  all  private  corporations,  unless  they  are 
specially  restrained  by  their  charter  or  by  some  statute.  Such  power 
is  generally  expressly  conferred  by  the  charter;  but  it  is  not  neces- 
sary that  it  should  be,  for  it  is  always  implied,  in  the  absence  of  ex- 

nile  of  construction  has  been  applied.  See  ante,  p.  61,  where  some  of  the 
cases  are  referred  to* 

*«  Black,  Interp.  Laws,  141,  143;  ante,  p.  61. 

s»  Black,  Interp.  Laws,  146;  Farmers'  &  Mechanics'  Bank  t.  Baldwin,  2[\ 
lilnn.  396,  28  Am.  Bep.  683;  Case  v.  Kelly,  183  U.  S.  21,  10  Sup.  Gt  216,  38 
L.  Ed.  613,  1  Gumming,  Gas.  Prlv.  Gorp.  106,  Shep.  Gas.  Oorp.  102;  Talmage 
V.  Pell,  7  N.  Y.  328. 

t«  Gase  y.  Kelly,  183  U.  &  23,  10  Sup.  Gt  216,  83  L.  Bd.  013,  1  Gumming, 
Gas.  PrlT.  Gorp.  106,  Shep.  Gas.  Gorp.  102. 

«T  Life  &  Plre  Ins.  Go.  v.  Mechanic  Fire  Ins.  Go.,  7  Wend.  (N.  Y.)  31. 

28  Farmers'  ft  Mechanics'  Bank  t.  Baldwin,  23  Minn.  198,  23  Am.  Bep. 
683;  post,  p.  131. 
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press  restriction.**  And  subject  to  the  same  limitations,  it  may  take 
by  gift,  bequest,  or  devise.**  As  we  shall  presently  see,  it  cannot 
purchase  property  for  a  purpose  not  authorized  by  its  charter.** 
Nor  has  it  any  right  to  take  property,  either  real  or  personal,  by  gift, 
bequest,  or  devise,  for  an  unauthorized  purpose.**  Where  a  char- 
ter enumerates  the  purposes  for  which  the  corporation  may  acquire 
and  hold  real  estate,  it  impliedly  excludes  all  other  purposes.** 
Therefore,  where  the  charter  of  a  railroad  company  authorized  it  to 
take  lands  for  a  right  of  way,  and  for  certain  enumerated  purpos- 
es connected  with  the  use  and  management  of  the  road,  it  was  held 
that  it  could  not  take  lands  by  donation  not  for  use  in  connection 
with  the  road.**  In  some  states  the  amount  or  value  of  propertv 
which  particular  corporations  may  take  is  limited  by  charter  or  by 
statute.  Such  a  restriction  only  applies  to  the  value  of  the  property 
at  the  time  it  is  acquired,  and  a  subsequent  rise  in  value  does  not 
require  the  corporation  to  dispose  of  part  of  it,  or  affect  its  title.*' 
By  the  English  statutes  of  mortmain,  corporations  were  prohib- 
ited from  purchasing  lands  without  license  from  the  king,  but  these 
statutes,  except  in  Pennsylvania,  were  not  adopted  in  this  country, 
and  did  not  become  a  part  of  our  law.**  They  have  been  recognized 
as  in  force  in  Pennsylvania  so  far  as  applicable  to  its  conditions, 
and  as  having  the  effect  of  rendering  void  all  conveyances  or  devises 

2»Co.  Lltt  44c,  800b;  2  Kent,  Comm.  281;  NlcoU  v.  Railroad  Co.,  12  N. 
Y.  121,  1  Cumming,  Cae.  Prlv.  Corp.  73;  Regents  of  University  of  Michigan 
V.  Detroit  Young  Men's  Soc,  12  Mich.  138;  Blanchard*s  6un-8tock  Turning 
Factory  v.  Warner,  1  Blatchf.  258,  Fed.  Cas.  No.  1,521;  Lathrop  y.  Bank, 
S  Dana  (Ky.)  114,  83  Am.  Dec.  481;  Thompson  y.  Waters,  25  Mich.  214,  12 
Am.  Rep.  243;  Riyanna  Nav.  Co.  v.  Dawsons,  3  Grat  (Va.)  19,  46  Am.  Dec. 
183.  Where  a  corporation  Is  legally  organized  for  the  specific  purpose  of 
dealing  In  land.  Its  power  to  hold  land  Is  not  limited.  Market  St  Ry.  Co.  t. 
Hellman,  109  Cal.  571,  42  Pac.  225.  A  corporation  Is  presumed  in  the  ab- 
sence of  evidence  to  the  contrary  to  have  the  right  to  purchase  and  hold  real 
estate.  People  v.  La  Rne,  67  Cal.  526,  8  Pac.  84;  Stockton  Say.  Bank  y. 
Staples^  98  Gal.  189,  82  Pac.  936. 

BO  Cases  above  cited.    As  to  devise,  see  post,  p.  122. 

•1  Post,  p.  130. 

»«  Case  V.  KeUy,  133  U.  S.  21,  10  Sup.  Ct  216,  33  L.  Ed.  513,  1  Cumming, 
Cas.  Priv.  Corp.  106,  Shep.  Cas.  Corp.  102. 

•s  Ante,  p.  lia 

B4  Case  y.  Kelly,  133  V.  S.  21.  10  Sup.  Ct  216,  33  L.  Bd.  513,  1  Cumming, 
Cas.  Priv.  Corp.  106,  Shep.  Cas.  Corp.  102. 

•B  2  Inst.  722;   Bogardus  v.  Trinity  Church,  4  Sandf.  Ch.  (N.  Y.)  633. 

B«2  Kent,  Comm.  281-283;  Rlvanna  Nav.  Co.  v.  Dawsons,  8  Grat  (Va.)  19, 
46  Am.  Dec.  183;  Fayette  Land  Co.  v.  Louisville  &  N.  R.  Co.,  93  Va.  274,  24 
S.  B.  1016;  Moore's  Heirs  v.  Moore's  Devisees,  4  Dana  (Ky.)  354,  20  Am. 
Dec.  417;  Lathrop  y.  Bank,  8  Dana  (Ky.)  114,  33  Am.  Dec.  481;  Page  v. 
Heineberg,  40  Vt  81,  94  Am.  Dec  378»  1  Cumming,  Cas.  Prly.  Corp.  70. 
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of  land  to  or  for  the  use  of  a  corporation,  unless  sanctioned  by  its 
charter  or  by  act  of  the  legislature.'^  Even  in  Pennsylvania,  how- 
ever, it  has  been  held  by  the  United  States  supreme  court  that  a 
conveyance  of  land  to  a  corporation  without  legislative  sanction 
vests  the  title  in  the  corporation,  subject  to  forfeiture  at  the  in- 
stance of  the  commonwealth  only.** 

A  corporation's  not  prevented  from  taking  a  grant  of  land  in  fee 
by  the  fact  that  its  period  of  existence  is  limited  to  a  term  of  years. 
Such  a  corporation  may  take  a  fee-simple  title,  and  may  sell  the  land 
whenever' it  is  no  longer  necessary  or  convenient,  though  it  could  not 
hold  and  enjoy  the  same  after  the  expiration  of  its  charter.**  "Cor- 
porations have  a  fee  simple  for  the  purpose  of  alienation,  but  they 
have  only  a  determinable  fee  for  the  purpose  of  enjo3anent.  On  the 
dissolution  of  the  corporation,  the  reverter  is  to  the  original  grantor 
or  his  heirs ;  **  but  the  grantor  will  be  excluded  by  the  alienation  in 
fee,  and  in  that  way  the  corporation  may  defeat  the  possibility  of  a 
reverter."  **  Where  a  corporation  acquires  title  to  land  in  fee  sim- 
ple, the  land  does  not  revert  to  the  grantor  or  his  heirs  on  abandon- 
ment of  its  use  for  corporate  purposes,  unless  it  is  so  provided  in  the 
charter  or  in  some  statute.** 

At  common  law,  none  but  natural  persons  can  take  in  joint  tenan- 
cy. A  corporation  cannot  take  such  an  estate,  either  jointly  with  an- 
other corporation  or  with  a  natural  person.  The  reason  assigned  by 
the  early  writers  is  that  they  hold  in  different  capacities  and  in  dif- 
ferent rights.**  There  is  nothing,  however,  to  prevent  a  corporation 
and  a  natural  person,  or  two  corporations,  from  holding  as  tenants  in 
common.** 

ST  Methodist  Church  y.  Remington,  1  Watts  (Pa.)  219,  26  Am.  Dec.  61. 

•s  Rnnyan  t.  Coster's  Lessee,  14  Pet  (U.  S.)  122,  10  L.  Ed.  382. 

Bt  Nicoll  V.  Railroad  Co.,  12  N.  Y.  121,  1  Cnmming,  Cas.  Prlv.  Corp.  73; 
People  y.  Mauran,  5  Denio  (N.  Y.)  389;  Page  y.  Heineberg,  40  Vt  81,  94  Am. 
Dec.  378,  1  Cummlng,  Cas.  Prlv.  Corp.  76;  Rlyes  y.  Dudley,  3  Jone?,  Bq.  (N. 
C.)  126,  67  Am.  Dec.  231;  Keith  y.  Johnson,  109  Ky.  421,  59  8.  W.  487. 

4oxhe  doctrine  that,  on  dissolution,  the  land  reyerts,  no  longer  preyalls, 
at  least  with  respect  to  joint-stock  corporations;  the  rule  being  that 
the  land  passes  Into  administration  for  the  benefit  of  creditors  first  and 
stockholders  afterwardsw  Bacon  y.  Robertson,  18  How.  (17.  8.)  480,  15  L. 
Bd.  499;  Heath  y.  Barmore,  50  N.  Y.  802;  Wilson  y.  Leary,  120  N.  C.  90,  26 
8.  E.  630,  38  L.  R.  A.  240,  58  Am.  St  Rep.  77&  See,  also.  People  y.  O'Brien, 
111  N.  Y.  1,  18  N.  B.  692,  2  L.  R.  A.  255,  7  Am.  St  Rep.  684. 

41 2  Kent,  Comm.  282. 

4*  Page  y.  Helneberg,  40  Vt.  81,  94  Am.  Dec.  378,  1  Cummlng,  Cas.  Prly. 
Corp.  76. 

4t  Telfair  y.  Howe,  3  Rich.  Eq.  (8.  C.)  235,  55  Am.  Dec.  637. 

44  See  New  York  &  8.  Canal  Co.  y.  Fulton  Bank,  7  Wend.  (N.  Y.)  412,  2 
Camming.  Cas.  Prly.  Corp.  87. 
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Power  to  Take  by  Devise. 

By  the  English  statute  of  wills  passed  in  the  time  of  Henry  VTIL, 
corporations,  by  express  exception,  were  not  allowed  to  take  real  estate 
by  will ;  and  in  some  of  our  states  the  statute  of  wills  prohibits  devises 
to  a  corporation,  unless  it  be  expressly  authorized  by  its  charter  or  by 
statute  to  take  by  devised'  In  the  absence  of  such  a  restriction  in  a 
statute,  or  in  the  charter  of  a  corporation,  it  may  take  real  estate  by  de- 
vise as  well  as  by  purchase.**  If  the  charter  of  a  corporation  prohibits 
it  from  taking  by  devise,  it  cannot  take  in  another  state,  though  there 
may  be  no  prohibitory  statute  in  the  latter  state,  for  a  prohibitory 
clause  in  the  charter  of  a  corporation  cleaves  to  it  everywhere;  but 
it  has  been  held  that  a  statute  of  wills  of  one  state,  since  it  has  no 
extraterritorial  effect,  cannot  prevent  a  corporation  of  that  state 
from  taking  by  devise  in  another  state,  where  there  is  no  such  pro- 
hibition.*^ 

It  seems  that  the  statute  of  wills,  in  prohibiting  a  devise  to  a  cor- 
poration, does  not  render  invalid  a  devise  to  a  natural  person  in  trust 
to  apply  the  rents  and  profits  for  the  use  and  benefit  of  a  corpora- 
tion, as  the  devise  in  such  a  case  is  not  to  the  corporation,  but  to  the 
trustee;  but  on  this  point  there  is  some  doubt,  and  the  contrary 
has  been  held  under  the  New  York  statute.** 

Power  to  Take  Mortgage. 

If  a  corporation  is  authorized  to  engage  in  a  transaction  by  which 
a  third  person  becomes  indebted  to  it,  it  has  the  implied  power,  in 

*5  See  McCartee  v.  Society,  9  Cow.  (N.  Y.)  437,  18  Am.  Dec.  516;  Downing 
V.  Marshall,  23  N.  Y.  366,  80  Am.  Dec.  290;  Starkweather  v.  Society,  72  111. 
50,  22  Am.  Rep.  133.  Such  a  provision  does  not  prevent  a  corporation  from 
taking  money  mider  a  will,  though  raised  hy  a  conversion  of  land  under  a 
power  in  the  will.  Downing  v.  Marshall,  supra.  But  where  real  estate  it- 
self is  devised  to  a  corporation,  which  is  incapable  of  taking  real  estate  in 
that  way,  a  court  of  equity  has  no  power  to  convert  it  Into  money,  and  di- 
rect the  payment  of  the  money  to  it  Such  direction  must  appear  in  the 
will.  Starkweather  v.  Society,  supra.  A  devise  to  a  corporation  not  au- 
thorized to  take  land  by  devise  is  not  made  valid  by  amendment  of  its 
charter  after  the  testator's  death.    White  v.  Howard,  46  N.  Y.  144. 

«•  White  V.  Howard,  38  Conn.  842,  1  Gumming,  Gas.  Priv.  Ctorp.  81.  Rivan- 
na  Nav.  Co.  v«  Dawsons,  3  Grat  (Va.)  19,  46  Am.  Dec.  183.  Moore's  Heirs 
V.  Moore's  Devisees,  4  Dana  (Ky.)  354,  29  Am.  Dec.  417;  American  Bible 
Soc.  V.  Marshall,  15  Ohio  St  537.  Gontra,  House  of  Mercy  r.  Davidson, 
90  Tex.  529,  89  S.  W.  924. 

«7  White  V.  Howard,  supra.  Gontra,  Starkweather  r.  Society,  72  III.  50, 
22  Am.  Rep.  133.  But  where  the  laws  of  a  state  prohibit  a  corporation 
from  taking  by  devise,  a  devise  to  a  foreign  corporation  Is  void,  though  by 
its  charter  it  is  authorized  to  take  by  devise.    White  v.  Howard,  46  N.  Y.  144. 

*«  McCartee  v.  Society,  9  Cow.  (N.  Y.)  437,  18  Am.  Dec.  516;  Downing  v. 
Marshall,  23  N.  Y.  366,  80  Am.  Dee.  290. 
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the  absence  of  prohibition  in  its  charter,  to  take  a  mortgage  on  real 
estate  to  secure  the  debt ;  and  such  a  transaction  is  not  within  a  pro- 
hibition against  dealing  in  lands/* 

POWER  TO  ACT  A8  mirSTEEL 

66«  A  oorporatioiL  IuitIiis  power  to  tmke  and  liold  praperty  Iias  the 
iiapaoity  to  tmko  and  liold  tko  Mune  is  tnut,  and  to  axeonte  the 
tnuty  if  tlie  trvst  ie.  not  repusnaat  to  the  purposes  for  which  it 
was  ereatod*  In  the  latter  ease,  the  tnist»  if  otherwise  sood,  is 
mot  Toidy  but  a  eoort  of  equity  will  appoint  a  new  trustee  to  ez« 
eeuto  it. 

It  was  at  one  time  considered  that  a  corporation  aggregate  had 
no  capacity  to  act  as  trustee,  executor,  guardian,  etc.  The  reason 
given  by  Blackstone  why  it  could  not  act  as  executor  or  administrator 
was  that  it  could  not  take  the  necessary  oath.  Another  reason 
why  it  could  not  act  as  trustee,  which  was  often  assigned,  was  that  a 
court  of  equity  sometimes  enforced  a  trust  by  laying  hold  of  the  con- 
science of  the  trustee,  and  a  corporation  aggregate  had  no  con- 
science. The  reason  most  commonly  given  was  that  appointment  as 
trustee  involved  a  personal  trust,  and  therefore  a  corporation  lacked 
one  of  the  essential  requisites  of  a  good  trustee, — ^personal  confi- 
dence. These  reasons  are  all  artificial  and  without  weight,  and  the 
old  doctrine  which  was  based  upon  them  has  been  exploded  and  re- 
pudiated; and  it  is  now  well  settled  that  a  corporation,  if  authorized 
by  its  charter,  as  in  the  case  of  modem  trust  companies,  hospitals, 
universities,  etc.,  may  act  as  a  trustee  to  the  same  extent  as  a  natural 
person.**  Statutes  have  been  enacted,  in  many  states,  authorizing 
the  formation  of  corporations  with  the  power  to  act  as  trustee,  ex- 
ecutor, administrator,  or  guardian,  and  such  statutes  have  been  held 
valid.'^  Independently  of  any  statute,  where  a  corporation  has  the 
power  to  take  real  and  personal  property  by  conveyance  and  by 
devise,  it  may  also  so  take  and  hold  property  in  trust  in  the  same 
manner,  and  to  the  same  extent,  as  a  natural  person  may.  If  the 
trust  is  repugnant  to,  or  inconsistent  with,  the  purpose  for  which 
the  corporation  was  created,  it  cannot  be  compelled  to  execute  the 

«•  Blunt  T.  Walker,  11  Wis.  834,  78  Am.  Dec.  709. 

>o  Vldal  T.  Mayor,  etc.,  2  How.  (U.  S.)  127,  183,  11  L.  Ed.  205;  Trustees 
of  Phillip's  Academy  t.  King,  12  Mass.  546;  Chambers  v.  City  of  St  Louis, 
29  Mo.  548;  Minnesota  Loan  &  Trust  Co.  v.  Beebe,  40  Minn.  7,  41  N.  W. 
232,  2  L.  R.  A.  418;   White  ▼.  Rice,  112  Mich.  408,  70  N.  W.  1024. 

SI  Minnesota  Loan  &  Trust  Co.  r.  Beebe,  40  Minn.  7,  41  N.  W.  232,  2  L. 
R.  A.  418;  Union  Bank  &  Trust  Co.  t.  Wright  (Tenn.  Ch.  App.)  58  S.  W. 
755,  52  L.  R.  A.  469. 
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trust;  but  the  trust,  if  otherwise  unexceptionable,  will  not  be  void, 
a\id  a  court  of  equity  will  appoint  a  new  trustee  to  carry  out  its  ob- 
jects.** If  property  is  conveyed,  bequeathed,  or  devised  to  a  cor- 
poration in  trust,  and  the  trusts  are  in  themselves  valid,  but  the  cor- 
poration, by  reason  of  its  purpose,  is  incompetent  to  execute  them, 
the  heirs  of  the  grantor  or  testator  cannot  take  advantage  of  such 
inability.  The  objection  can  be  raised  only  by  the  state  in  its  sov- 
ereign capacity,  by  a  quo  warranto  or  other  proper  judicial  proceed- 
ing." 

POWERS  AS  TO  CONTRACTS  AND  CONVETANCES. 

56*  A  corporation.  Ium  no  power  to  enter  into  bjblj  eontraot  tliat  is  not 
•zpresily  or  impliedly  Anthorised  by  its  cbftrter.  Bnt  any  oon- 
traet  that  im  reasonably  neeeiiary  or  proper  for  oarryins  ont 
tbe  powers  eacpressly  conferred  is  impliedly  antborised*  Ajnong 
tbe  powers  impliedly  conferred  npon  CTcry  corporation*  in  tbe 
absence  of  express  restrictions  in  its  charter,  are  tbe  following  t 

(a)  A  corporation  bas  tbe  implied  power  to  pnrcbase  snob  real  and 

personal  property  as  its  pnrposes  may  reqnirei  bnt  it  bas  no 
power  to  pnrcbase  property  for  a  pnrpose  foreign  to  tbe  objects 
for  wbicb  it  was  created. 

(b)  A  corporation  generally  bas  tbe  implied  poirer  to  sell  and  con- 

vey or  mortgage  real  or  personal  property  owned  by  it.  Bnt  a 
railroad  company,  or  other  qnasi  public  corporation,  cannot  dis- 
pose of  or  mortgage  property  which  is  needed  in  order  to  carry 
on  tbe  bnsiness  for  irhicb  it  was  created^  nnless  eacpressly  au- 
thorized. Nor  can  a  corporation  transfer  or  mortgage  its  fran- 
chise without  statutory  authority, 
(o)  It  has  the  power  to  borrow  money  urhencTcr  the  nature  of  its 
bnsiness  renders  it  proper  or  expedient. 

(d)  It  has  the  power  to  execute  a  bond  for  any  purpose  f <ir  urbich  it 

may  contract  a  debt. 

(e)  In  this  country  it  has  the  power  to  make  or  indorse  promissory 

notes,  and  to  draw,  indorse,  or  accept  bills  of  exchange,  if  it  is 
a  usual  or  proper  means  of  accomplishing  the  objects  for  urbich 
it  uras  created. 

(f>  Subject  to  certain  exceptions,  it  bas  no  power  to  enter  into  a 
contract  of  suretyship  or  guaranty  unless  the  poorer  is  express- 
ly conferred.  And  it  cannot  bind  itself  by  an  accommodation 
note  or  bill. 

(g)  It  has  no  implied  power  to  enter  into  a  contract  of  partnership. 
But  it  may  contract  jointly  with  another. 

(h)  Though  there  are  some  cases  to  the  contrary,  by  tbe  better  opin- 
ion a  corporation  has  no  power,  unless  explpessly  authorised,  to 
subscribe  for  or  purchase  stock  in  another  corporation*  But  it 
may  in  good  faith  take  and  hold  stock  in  another  oorporatiosa 
to  secure  a  loan  previously  made  by  it,  or  a  debt  due  it^  or  in 
payment  of  such  loan  or  debt. 

•t  Yldal  T.  Mayor,  etc.,  2  How.  (U.  S.)  127, 183,  11  L.  Bd.  205. 
ssld. 
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CO  Ib  soaie  Jnriidiotioiui  it  Is  beld  that  a  oorporatlam  has  jm»  iaiplled 
p«wer  to  pnroHase  its  oira  stook,  either  for  the  purpose  of  sell- 
Ibs  or  reissnins  lt»  or  for  the  purpose  of  holdias  or  retiriae 
it»  thonsh  it  may  take  its  own  stoek  to  seeure  a  loan  prerioasly 
Buido  or  a  debt  due  it*  ov  ia  pajment  of  s«oh  loan  ov  debt.  In 
Biost  IvrisdictiOBO  in  this  eonatrj  a  eorporation  nukj,  in  the  ab- 
sence of  express  restriotions,  pnrehase  its  own  stock,  pro- 
Tided  the  pnrehase  be  net  to  the  injnry  of  its  ereditors. 

CD  A  eorporation  has  no  power  to  oonsoUdato  with  another  eorpo- 
ration, nnless  the  power  is  expressly  conferred  npon  it. 

CT.  The  presumption  is  that  contracts  of  a  corporation  are*  within  its 
powers,  and  the  bnrden  of  showing  the  contrary  rests  npon  the 
party  who  objeots* 

Since  a  corporation  has  such  powers  only  as  are  expressly  or  im- 
pliedly conferred  upon  it,  by  its  charter,  it  follows  ,that  it  cannot 
legally  enter  into  any  contract  that  is  not  expressly  or  impliedly  au- 
thorized.'* A  contract  in  excess  of  its  powers  is  said  to  be  ultra 
vires.  Whether  it  is  void  or  not  is  a  question  upon  which  the  courts 
do  not  agree.  We  shall  consider  the  eflfect  of  ultra  vires  contracts 
in  a  subsequent  chapter. 

Powers  Impliedly  Conferred. 

As  has  been  stated  generally  in  a  former  section,  power  to  enter 
into  a  particular  contract  need  not  be  expressly  conferred.  On  the 
contrary,  the  power  to  make  all  such  contracts  as  are  necessary  and 
usual  in  the  course  of  business,  or  are  reasonably  incident  to  the  ob- 
jects for  which  the  corporation  was  created,  is  always  implied,  where 
there  is  no  positive  restriction  in  the  charter.'*    "When  a  charter 

64  Ooleman  v.  Railway  CJo.,  10  Beay.  1,  1  Oumming,  Cas.  Prlv.  Corp.  136; 
East  Anglian  Rys.  Go.  y.  Eastern  CountleB  Ry.  Co.,  11  C.  B.  775,  1  Gumming, 
Gas.  Priy.  Gorp.  142;  Franklin  Go.  y.  Lewiston  Inst  for  Savings,  68  Me.  43, 
28  Am.  Rep.  0,  1  Gumming,  Gas.  Priv.  Gorp.  343;  Pearce  v.  Railroad  Gb., 
21  How.  (U.  S.)  441, 16  L.  Ed.  184, 1  Gumming,  Gas.  Priv.  Gorp.  146;  Downing  v. 
Road  Go.,  40  N.  H.  230,  1  Gnmming,  Gas.  Priv.  Gorp.  148;  W.  D.  Smith, 
Gas.  Corp.  129,  Shep.  Gas.  Gorp.  75;  Directors,  etc.,  of  Ashbury  Railway 
Garriage  &  Iron  Go.  v.  Riche,  L.  R.  7  H.  L.  663;  1  Gumming,  Gas.  Priv. 
Corp.  162;  Thomas  v.  Railroad  Co.,  101  U.  S.  71,  25  L.  Ed.  950,  1  Gumming, 
Oaa.  Prlv.  Corp.  164;  W.  D.  Smith,  Gas.  Corp.  132,  Shep.  Gas.  Corp.  70; 
Davlfl  V.  Railroad  Co.,  131  Mass.  258,  41  Am.  Rep.  221,  1  Gumming,  Gas. 
Prlv.  Corp.  178;  Weckler  v.  Bank,  42  Md.  581,  20  Am.  Rep.  95;  Chewacla 
Llm«  Works  v.  Dismukes,  87  Ala.  344,  6  South.  122,  5  L.  R.  A.  100;  Tomkin- 
son  V.  Railway  Co.,  35  Cb.  Div.  675. 

•V  Morville  v.  Society,  128  Mass.  129,  136,  25  Am.  Rep.  40.  And  see  Union 
Bank  v.  Jacobs,  6  Humph.  (Tenn.)  515,  1  Gumming,  Cas.  Priv.  Corp.  302,  W. 
D.  Smith,  Cas.  Gorp.  139,  Shep.  Gas.  Gorp.  126;  London  &  N.  W.  Ry.  Go.  v. 
Price,  11  Q.  B.  Div.  485,  2  Gumming,  Gas.  Priv.  Gorp.  83;  Simpson  v.  Hotel 
Co.,  8  H.  Lb  Cas.  712;  Ft  Worth  City  Co.  v.  Smith  Bridge  Co.,  151  T7.  S.  294, 
14  Sup.  Ct  839,  38  L.  Ed.  167,  Shep.  Gas.  Corp.  98;   Colorado  Springs  Go.  v. 
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or  act  of  incorporation  and  valid  statutory  law  are  silent  as  to  what 
contracts  a  corporation  may  make,  as  a  general  rule  it  has  power  to 
make  all  such  contracts  as  are  necessary  and  usual  in  the  course  of 
business,  as  means  to  enable  it  to  attain  the  object  for  which  it  was 
created,  and  none  other.  The  creation  of  a  corporation  for  a  specific 
purpose  implies  a  power  to  use  the  necessary  and  usual  means  to  ef- 
fectuate that  purpose."  •• 

Thus,  a  corporation,  unless  restricted  by  its  charter,  has  the  im- 
plied power  to  lease  or  mortgage  property  lawfully  held  by  it  under 
its  charter,  and  not  immediately  needed  for  its  own  business ;  *^  or 
to  sell  property  that  will  no  longer  be  needed  at  all ;  ••  or  to  borrow 
money  when  necessary,  and  to  execute  instruments  to  secure  the 
loan.'*  A  corporation  established  ''for  the  purpose  of  manufactur- 
ing and  selling  glass"  may  contract  to  purchase  glassware  from  a 
like  corporation  to  keep  up  its  own  stodc  and  supply  its  customers 
while  its  works  are  being  put  in  order.**  A  corporation  authorized 
to  purchase  and  hold  waterpower  created  by  the  erection  of  dams, 
and  to  hold  real  estate,  may,  when  the  water  power  has  been  lawfully 
extinguished,  sell  its  lands,  and,  as  part  of  the  contract  of  sale,  agree 
to  raise  the  grade.*^  So,  a  railroad  corporation  may  agree  to  trans- 
port as  a  conmion  carrier,  over  connecting  railroads,  goods  intrusted 
to  it  for  carriage  over  its  own  line.**  Many  other  illustrations  will 
appear  in  the  following  paragraphs. 

As  a  general  rule,  subject  to  exceptions  which  we  shall  presently 
notice,  when  a  corporation  is  given  general  authority  to  engage  in 
business,  and  there  are  no  special  restraints  in  its  charter,  it  takes 

American  Pub.  Go.,  97  Fed.  843,  38  C.  G.  A.  433;  Sun  Printing  ft  P.  ^sa'n 
y.  Moore,  183  U.  &  642,  22  Sup.  Gt  240,  46  L.  Bd.  806;  Flaherty  t.  Port- 
land Longshor^nen's  Benev.  Soc,  99  Me.  253,  59  Atl.  58. 

B«  Mnnn  y.  Oommisslon  Go.,  15  Johns.  (N.  Y.)  52,  8  Am.  Dec.  219. 

«7  Post,  p.  132.  Where  a  corporation  chartered  to  manufacture  cars  con- 
structed larger  boilers  than  necessary,  but  such  as  would  be  necessary  to  sup- 
ply its  future  needs,  it  was  not  beyond  its  powers  to  sell  steam  generated  in 
such  boilers.  People  y.  Pullman  Palace-Oar  Go.,  175  111.  125,  51  N.  B.  664, 
64  L.  R.  A.  366. 

B8  Dupee  y.  Water-Power  Go.,  114  Mass.  37;  post,  p.  182. 

••Post,  pp.  136-138. 

•0  Lyndeborough  Glass  Go.  y.  Massachusetts  Glass  Go.,  Ill  Mass.  315.  But 
a  corporation  for  the  purpose  of  manufacturing  and  stUlng  gold  and  silyer 
ware  cannot,  as  a  part  of  its  business,  engage  in  the  purchase  and  sale  of 
goods  of  the  same  general  character,  but  which  it  cannot  advantageously 
manufacture.    People  y.  Gampbell,  144  N.  Y.  166»  88  N.  B.  990. 

•1  Dupee  y.  Water-Power  Go.,  114  Mass.  37. 

•t  Swift  y.  Steamship  Go.,  106  N.  Y.  206,  12  N.  B.  583,  2  Gumming,  Gas. 
Priy.  Gorp.  96;  Hill  Mfg.  Go.  y.  Boston  &  L.  R.  Gorp.,  104  Mass.  122,  6  Aju. 
Rep.  202;  Ohio  &  M.  Ry.  Oo.  y.  McGarthy,  96  U.  8.  258,  24  L.  Bd.  698. 
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the  power  as  a  natural  person  enjoys  it,  with  all  its  incidents  and 
accessories.  It  may,  like  a  natural  person,  make  all  contracts,  not 
prohibited,  which  are  necessary  or  proper  to  enable  it  to  attain  its 
legitimate  objects.**  A  business  corporation  may  incur  liability  for 
a  reward  by  offering  the  same  for  the  apprehension  of  criminals  who 
have  committed  crimes  against  its  property  or  its  employes.**  If 
the  charter  of  a  street-railroad  company  specifies  a  particular  motive 
power,  it  excludes  all  other  motive  powers ;  but,  if  the  motive  power 
is  in  no  way  limited  or  defined,  any  motive  power  may  be  used  that 
may  be  fit  and  appropriate  to  enable  the  company  to  operate  its  road.*' 

Powers  not  Impliedly  Conferred. 

But,  while  power  on  the  part  of  a  corporation  to  make  such  con- 
tracts as  are  reasonably  necessary  to  attain  its  legitimate  purposes 
will  be  implied,  a  corporation  has  no  implied  power  to  enter  into  con- 
tracts in  aid  of  other  purposes.  The  fact  that  a  particular  contract 
may  be  profitable  to  the  corporation  is  immaterial.** 

It  has  been  held,  for  instance,  that  a  railroad  company,  which  has 
been  given  the  power  only  to  construct,  maintain,  and  operate  a  cer- 
tain railroad,  and  to  do  all  that  may  be  necessary  for  the  purpose 
of  canying  on  and  working  the  road,  has  no  power  to  pledge  its  funds 
for  the  purpose  of  supporting  or  aiding  in  the  support  of  another 
corporation  to  operate  a  connecting  steamboat  line,  however  much 
such  an  arrangement  may  increase  the  traffic  on  the  railroad.*^  So, 
it  has  been  held  that  a  railroad  company  has  no  implied  power  to 
purchase  and  operate  a  steamboat,  at  least  on  waters  at  the  terminus 
of  its  line,  or  at  any  other  place  where  a  steamboat  is  not  necessary 

•a  Wright  ▼.  Hughes,  119  Ind.  324,  21  N.  B.  907,  12  Am.  St  Rep.  412.  Acts 
of  a  corporation,  which.  If  standing  alone  or  engaged  In  as  a  business,  would 
be  beyond  Its  implied  powers,  are  not  necessarily  ultra  vires,  when  they 
are  incidental  to  a  transaction  which  in  its  general  scope  Is  within  the 
corporate  purposes.  Central  Ohio  Nat  O.  &  F.  Go.  t.  Capital  City  Dairy 
Co.,  60  Ohio  St  96,  63  N.  E.  711,  64  L.  R.  A.  896. 

•4  Norwood  &  B.  Co.  t.  Andrews,  71  Miss.  641,  16  South.  262;  Central  R. 
&  B.  Co.  ▼.  Cheatham,  86  Ala.  292,  4  South.  828v  7  Am.  St  Rep.  48;  American 
Exp.  Co.  Y.  Patterson,  73  Ind.  430;  Rlcord  v.  Railroad  0>^  16  Nev.  167. 

•s  Halsey  t.  Railway  Co.,  47  N.  J.  Eq.  880,  20  Atl.  869. 

••  Coleman  ▼.  Railway  Co.,  10  Bear.  1^  1  Camming,  Cas.  Priv.  Corp.  136; 
Davis  ▼.  Railroad  Co.,  181  Mass.  268,  41  Am.  Rep.  221,  1  Camming,  Cas. 
PrlT.  Corp.  178;  Tomklnson  t.  Railway  Co.,  86  Ch.  Dir.  676;  Nicollet  Nat 
Bank  r.  Frlsk-Tnmer  Co.,  71  Minn.  418,  74  N.  W.  160,  70  Am.  St  Rep.  334; 
and  the  other  cases  dted  aboye. 

•T  Coleman  t.  Railway  Co.,  10  Beay.  1^  1  Cmnmlng,  Cas.  Priv.  Corp.  136. 
But  see  Qveea  Bay  &  M.  R.  Co.  t.  Union  Steamboat  Co.,  107  U.  8.  98,  2  Sup. 
Ct  221,  27  li.  Ed.  418. 
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to  the  operation  of  the  road ;  **  or  to  lease  and  operate  another  rail- 
road ;  **  or  to  lease  or  transfer  its  own  road  to  another  corporation 
or  person ;  **  or  to  enter  into  a  consolidation  agreement  with  another 
railroad  corporation ;  ^^  or  to  lease  or  transfer  to  another  a  telegraph 
line  which  it  has  constructed  and  is  operating  under  its  charter.^* 

So,  where  a  corporation  was  empowered  to  lay  out  and  maintain  a 
road  from  some  point  in  the  vicinity  of  Mt.  Washington  to  the  top 
of  the  mountain,  to  take  tolls  of  passengers  and  for  carriages,  to 
build  and  own  tollhouses,  and  to  take  land  for  their  road,  it  was  held 
that  the  corporation  had  no  power  to  purchase  omnibuses,  wagons, 
horses,  etc.,  and  engage  in  the  carriage  of  passengers  and  their  bag- 
gage on  its  road.''*  A  manufacturing  corporation  cannot  engage  in 
the  business  of  buying  and  selling  goods,  except  so  far  as  necessary 
or  incidental  to  the  business  of  manufacturing.^^  It  has  been  held 
that  a  manufacturing  corporation  authorized  to  engage  in  the  manu- 
facture of  firearms  and  other  implements  of  war  cannot  lawfully 
engage  in  the  manufacture  of  railroad  locks.''* 

•s  Pearce  r.  Railroad  Oo.,  21  How.  (XT.  S.)  441,  16  Ij.  Ed.  184,  1  Ctmunlng, 
Gas.  Priv.  Oorp.  146;  Central  Railroad  &  Banking  Oo.  v.  Smith,  76  Ala. 
572,  52  Am.  Rep.  353.  It  would  doubtless  be  different  if  a  corporation  were 
chartered  to  construct  and  operate  a  railroad  along  a  route  crossing  a  wide 
river,  or  under  other  circumstances  rendering  transportation  by  water  nec- 
essary to  the  operation  of  the  road. 

«•  East  Anglian  By.  Co.  v.  Eastern  Counties  By.  Co.,  11  C.  B.  775,  1  dim- 
ming, Cas.  Priy.  Oorp.  142. 

TO  Thomas  ▼.  Bailroad  Co.,  101  U.  S.  71,  25  U  Ed.  950;  1  Cmnming,  Cas. 
PriY.  Corp.  164,  W.  D.  Smith,  Cas.  Corp.  132,  Shep.  Cas.  Corp.  70;  York 
&  M.  L.  B.  Go.  T.  Winans,  17  How.  (U.  S.)  30,  15  L.  Ed.  27;  Pennsylvania  B. 
Oo.  T.  St  Louis,  A  &  T.  H.  B.  Co.,  118  U.  S.  290,  6  Sup.  Ct  1094,  30  U  Ed. 
83,  and  Id.,  118  U.  S.  630,  7  Sup.  Ct  24,  30  L.  Ed.  284;  Black  v.  Canal  Co., 
22  N.  J.  Eq.  130;  Central  Transp.  Co.  ▼.  Pullman's  Palace-Car  Co.,  139  U. 
S.  24,  11  Sup.  Ct  478,  85  L.  Ed.  55;  Oregon  By.  &  Nav.  Oo.  v.  Oregonian  By. 
Co.,  130  U.  S.  1,  9  Sup.  Ot  409,  32  L.  Ed.  837;   post,  p.  132, 

Ti  Pearce  v.  Bailroad  Co.,  21  How.  (U.  S.)  441,  16  L.  Ed.  184,  1  Cumming, 
Cas.  Priv.  Corp.  146;  Clearwater  v.  Meredith,  1  Wall.  (U.  S.)  25,  17  L. 
Ed.  60i. 

Tt  American  Union  Tel.  Co.  v.  Union  Pac.  By.  Co.  (0.  0.)  1  McOrary,  541, 
1  Fed.  745,  1  Cumming,  Cas.  Priv.  Corp.  284;  post,  p.  JS2. 

Ts  Downing  v.  Boad  Co.,  40  N.  H.  230,  1  Cumming,  Gas.  Priv.  Corp.  148, 
W.  D.  Smith,  Cas.  Corp.  129,  Shep.  Cas.  Corp.  75. 

T4  Powell  V.  Murray,  8  App.  Div.  273,  38  N.  Y.  Supp.  233,  affirmed  157 
N.  Y.  717,  52  N.  E.  1130;  Bosshatdt  &  Wilson  Co.  v.  Crescent  Oil  Co.,  171 
Pa.  109,  32  Atl.  1120;  Nicollet  Nat  Bank  v.  Prisk-Tumer  Co.,  71  Minn. 
413.  74  N.  W.  160,  70  Am.  St  Bep.  334;  BIchmond  Guano  Co.  v.  Farmers' 
C.  S.  Oil  M.  &  Ginnery  (C.  C.)  119  Fed.  709,  Id.,  126  Fed.  712,  61  0.  a  A. 
630. 

»•  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62,  20  Am.  Bep.  504,  1  Gumming, 
Gas.  Priv.  Corp.  253.    So,  a  corporation  for  the  puri>ose  of  manufacturing 
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It  has  been  held  that  a  railroad  corporation  cannot  enter  into  a  valid 
contract  to  pay  money  to  defray  the  expenses  of  holding  a  festival, 
though  by  bringing  strangers  into  the  place  their  business  may  be  great- 
ly increased/*  On  the  other  hand,  it  has  been  held  that  a  subscription 
by  a  hotel  company  to  a  fund  to  establish  a  military  encampment, 
which  would  be  likely  to  attract  strangers  to  town,  was  not  ultra  vires.''^ 
Other  illustrations  are  given  below.^* 

and  dealing  in  metal  goodn  cannot  contract  with  another  company,  engaged 
In  mannfactorlng  carbons  for  electric  lighting,  to  sell  Its  carbons  for  a  term 
of  years.  Holmes,  Booth  ft  Haydens  v.  Wlllard,  125  N.  Y.  75,  25  N.  B.  1083, 
11  L.  R,  A.  170. 

T«  Davis  V.  Railroad  Oo.,  131  Mass.  258,  41  Am.  Rep.  221,  1  Gumming,  Gas. 
PrlT.  Gorp.  173.    And  see  Tomklnson  ▼.  Railway  Go.,  35  Gh.  DIt.  675. 

77  In  Richelieu  Hotel  Go.  v.  International  Military  Encampment  Go.,  140 
111.  248,  29  N.  E.  1044,  83  Am.  St  Rep.  234,  however.  It  was  held  that  a 
subscription  by  an  hotel  company  to  a  fund  to  establish  a  military  encamp- 
ment, which  would  be  likely  to  attract  strangers,  necessarily  requiring  hotel 
acconunodatlons,  was  not  ultra  vires.  So,  it  has  been  held  by  the  Illinois 
court  that  a  business  corporation  may  subscribe  money  in  consideration  of 
securing  the  location  of  a  post  office  near  Its  place  of  business.  B.  S.  Green 
Ga  V.  Blodgett,  159  111.  109,  42  N.  E.  176,  50  Am.  St  Rep.  146,  affirming 
55  111.  App.  556.  And  in  Temple  Street  Gable  Ry.  Go.  t.  Hellman,  103  Gal. 
634,  37  Pac.  530,  the  giving  of  Its  note  by  a  street-railroad  company,  as 
an  inducement  to  the  establishment  of  a  baseball  park,  which  would  Increase 
its  traffic,  was  sustained  against  an  attack  upon  It  as  ultra  vires.  And  see 
Merchants'  BIdg.  Imp.  Go.  v.  Ghlcago  Bzch.  Bldg.  Go.,  210  111.  26,  71  N.  E. 
22,  102  Am.  St.  Rep.  145. 

7«  National  banks  have  no  authority  to  sell  railroad  bonds  on  commission. 
Weckler  v.  Bank,  42  Md.  581,  20  Am.  Rep.  95.  A  railroad  corporation  cannot 
engage  in  banking  as  by  Issuing  paper  designed  to  circulate  as  bank  notes, 
or  deal  in  notes  and  bills.  People  v.  River  Raisin  ft  L.  E.  R.  Go.,  12  Mich. 
389,  86  Am.  Dec.  64;  Goodrich  v.  Reynolds,  31  111.  490,  83  Am.  Dec.  240. 
In  Byrne  v.  Manufacturing  Go.,  65  Gonn.  336,  31  Atl.  833,  28  L.  R.  A.  304, 
the  officers  of  an  insolvent  corporation,  for  the  purpose  of  avoiding  dissolu- 
tion, transferred  all  its  property  to  another  corporation,  which  had  been 
organized  to  continue  its  business,  and  accepted.  In  payment,  stock  in  the 
new  corporation,  to  be  held  by  trustees  named  by  such  officers.  The  con- 
tract was  held  ultra  vires.  A  railroad  corporation  has  no  power  to  employ 
a  person  to  make  a  report  on  mines  of  which  its  road  is  the  outlet  though 
its  business  Is  benefited  thereby.  George  v.  Railroad  Oo.,  22  Nev.  228,  38 
Pac.  441.  A  corporation  authorized  by  its  charter  to  make  contracts  of  fire 
and  marine  Insurance,  to  loan  money  on  bottomry,  respondentia,  or  mort- 
gage, to  buy  mortgaged  property  when  necessary  to  secure  debts,  and  to 
purchase  and  hold  property  necessary  to  carry  on  its  business,  but  being 
expressly  prohibited  from  exercising  banking  powers,  cannot  loan  money  on 
the  discount  of  notes;  and  this  would  be  so  without  such  express  prohibition./ 
New  York  Firemen  Ins.  Go.  v.  Ely,  5  Gonn.  560,  13  Am.  Dec  100.  A  society 
lnc9rporated  for  rellylous  worship  has  "^  pnnraf  fn  mntpart  for  a  jiteamT 

f( 


boat  excursion,  to  raise  m^ey  for~^ur^li   pnnimffw,   nnd  Aflml1^t  rfM^.TTTfr 

of  such  a  contract    Harriman  v.  Baptist  Church,  63  Ga«  186,  36  AmrE^ril7. 
^iCJdBK  'OobP.(2d  Bd.)— 0 
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Power  to  Purchase  Real  or  Personal  Property. 

We  have  already  seen  that  a  corporation,  unless  prohibited,  has  the 
capacity  to  take  and  hold  the  title  to  both  real  and  personal  property. 
It  must  not  be  supposed,  however,  that  it  has  an  unlimited  power  to 
purchase  property,  for  it  has  not.  It  has  the  implied  power,  in  the  ab- 
sence of  express  restrictions,  to  purchase  any  property,  real  or  per- 
sonal, that  may  be  reasonably  necessary  or  proper  to  accomplish 
the  purposes  for  which  it  was  created.^*  But  it  has  no  power  to  pur- 
chase property  for  a  purpose  foreign  to  the  objects  of  its  creation.** 
A  corporation  established  "for  the  purpose  of  manufacturing  and  sell- 
ing glass"  may  contract  to  purchase  glassware  from  a  like  corpora- 
tion, in  order  to  keep  up  its  own  stock  and  supply  its  customers  while 
its  works  are  being  put  in  order,  for  this  is  necessary  in  order  to  car- 
ry on  its  business.**  A  railroad  company  has  the  implied  power  to 
purchase  iron  rails  for  use  in  building  its  road,  but  a  purchase  of 


7  9  Personal  property:  Lyndenborough  Glass  C!o.  v.  Massachusetts  Glass  Oo., 
Ill  Mass.  315;  Moss  y.  Averell,  10  N.  Y.  449;  Mahoney  v.  Bntte  Hard- 
ware Co.,  19  Mont  877,  48  Pac.  545;  Id.,  27  Mont  463,  71  Pac.  674.  Real  prop- 
erty: Ante,  p.  119;  Oo.  Litt  44c,  300b;  2  Kent,  Comm.  281;  Spear  t.  Craw- 
ford, 14  Wend,  (N.  T.)  20,  28  Am.  Dec.  613;  Nicoll  v.  Railroad  Co.,  12  N. 
Y.  121,  1  Cummlng,  Cas.  PtIt.  Corp.  73;  Old  Colony  R.  Corp.  v.  Erans,  6 
Gray  (Mass.)  25,  38,  66  Am.  Dec.  394;  Regents  of  University  of  Michigan  v. 
Detroit  Yonng  Men's  Soc.,  12  Mich.  138;  Freeman  y.  Sea  View  Hotel  Co., 
57  N.  J.  EiQ.  68,  40  Atl.  218.  As  we  have  seen,  a  corporation  may  purchase 
and  take  a  fee-simple  title  to  land,  though  the  period  of  its  existence  is 
limited  to  a  term  of  years.    Ante,  p.  121. 

«o  Personal  property:  Pearce  ▼.  Railroad  Co.,  21  How.  (U.  S.)  441,  16 
L.  Ed.  184,  1  Cummlng,  Cas.  Prlv.  Corp.  146;  Downing  v.  Road  Co.,  40  N. 
H.  230,  1  Cummlng,  Cas.  Priv.  Corp.  148,  W.  D.  Smith,  Cas.  Corp.  129, 
Shep.  Cas.  Corp.  75;  Day  t.  Buggy  Co.,  57  Mich.  146,  23  N.  W.  628,  58  Am. 
Rep.  352.  1  Gumming,  Cas.  Priv.  Corp.  261;  Northwestern  Packet  Co.  v. 
Shaw,  37  Wis.  655,  19  Am.  Rep.  781,  1  Cummlng,  Cas.  Priv.  Corp.  245; 
Bosshardt  &  Wilson  Co.  v.  Crescent  Oil  Co.,  171  Pa.  St  109,  32  Atl.  1120. 
Real  property:  Bank  of  Michigan  t.  Nilee,  Walk.  Ch.  (Mich.)  99,  1  Cummlng, 
Cas.  PrlT.  Corp.  291;  Case  ▼.  Kelly,  133  U.  S.  21,  10  Sup.  Ot  216,  33  L.  Ed. 
513,  1  Cumming,  Cas.  Priv.  Corp.  106,  Shep.  Cas.  Corp.  102;  National  Home 
Bldg.  &  L.  Ass'n  y.  Home  Sayings  Bank,  181  111.  35,  54  N.  E.  610,  72  Am.  St 
Rep.  245,  64  L.  R.  A.  399.  A  corporation  chartered  to  manufacture  cars, 
und  empowered  to  purchase  and  hold  such  real  estate  as  might  be  neces- 
sary for  the  successful  prosecution  of  its  business,  has  no  power  to  pur- 
chase real  estate  on  which  it  lays  out  a  town,  with  streets,  sewerage,  water 
and  light  systems,  and  erect  dwellings,  schoolhouses,  churches,  and  business 
houses,  in  order  to  furnish  homes  and  the  conyenlences  and  necessities  of 
life  to  its  employes,  since  such  scheme  is  not  necessary  to  the  prosecution 
of  Its  business.  People  y,  Pullman  Palace-Car  Co.,  175  111.  125,  51  N.  E. 
665,  64  L.  R.  A.  366.  But  see  Steinway  y.  Steinway  ft  Sons,  40  N.  Y.  Supp. 
718,  17  Misc.  Rep.  43. 

•1  Lyndeborough  Glass  Co,  y.  Massachusetts  Glass  Oo.*  Ill  Mass.  315. 
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rails  to  sell  them  again  on  speculation  would  be  ultra  vires ;  and  the 
same  is  true  of  other  corporations.  A  manufacturing  corporation, 
though  it  may  purchase  materials  to  use  in  manufacture,  cannot  pur- 
chase to  sell  on  speculation.*'  A  railroad,  steamboat,  or  canal  com- 
pany can  purchase  grain  or  other  produce  for  its  own  use,  but  it  can- 
not purchase  the  same  to  transport  it  to  another  market,  and  sell  it.** 
A  bank  authorized  by  its  charter  to  carry  on  the  business  of  bank- 
ing "by  discotmting  bills,  notes,  and  other  evidences  of  debt,  *  *  ♦ 
and  by  exercising  such  incidental  powers  as  may  be  necessary  to  car- 
ry on  such  business,"  has  no  power  to  buy  notes  or  bonds,  and  deal 
in  them  in  this  way.**  Nor  can  a  railroad  company  deal  in  bills  or, 
notes.**  But  either  a  bank  or  a  railroad  company  can  take  bills  or  notes 
in  the  course  of  its  business,  as  to  secure  a  debt  due  to  it ;  and  the  same 
is  true  of  all  other  corporations.** 

And  so  it  is  with  purchases  of  real  estate.  A  railroad,  banking,  or 
manufacturing  corporation  may  purchase  such  real  estate  as  may  be 
necessary  for  the  convenient  transaction  of  its  business;  but  it  can- 
not enter  into  a  valid  contract  to  purchase  land,  not  for  use  in  its  busi- 
ness, but  as  a  speculation.*^ 

It  has  been  said  that  a  corporation  has  no  power,  unless  it  is  ex- 
pressly conferred,  to  purchase  property  of  any  kind  on  credit,  unless 
it  is  needed  for  immediate  use,  or  the  investment  of  existing  funds.**"^ 


8s  Day  Y.  Buggy  Oo.,  67  Mich.  146,  23  N.  W.  628,  58  Am.  Rep.  852,  1  Gniu- 
ming,  Cas.  Priv.  Corp.  261.  And  see  Ghewacla  LI  me- Works  v.  Dlsmnkea,  87 
Ala.  344,  6  South.  122,  5  L.  R.  A.  100;  Bosshardt  ft  W.  Co.  v.  Crescent  Oil 
Co.,  171  Pa.  St  109,  32  Atl.  1120.  Purchases  by  a  cotton  mill  corporation 
of  cotton  for  future  delivery  on  margin  are  not  ultra  vires.  If  for  legiti- 
mate use  and  not  speculation.  Sampson  t.  Camperdown  Cotton  Mills  (C. 
C.)  82  Fed.  833. 

•t  Northwestern  Packet  Co.  v.  Shaw,  37  Wis.  655,  19  Am.  Rep.  781,  1 
Gumming,  Cas.  Prly.  Corp.  245. 

s«  Farmers*  ft  Mechanics'  Bank  v.  Baldwin,  23  Minn.  198,  23  Am.  Rep.  683; 
Niagara  County  Bank  v.  Baker,  15  Ohio  St  68;  Talmage  ▼.  Pell,  7  N.  Y. 
328;  First  Nat  Bank  v.  Plerson,  24  Minn.  140,  31  Am.  Rep.  341.  But  see 
National  Pemberton  Bank  v.  Porter,  125  Mass.  333,  28  Am.  Rep.  235. 

•B  Goodrich  v.  Reynolds,  31  111.  490,  83  Am.  Dec.  240. 

••Goodrich  T.  Reynolds,  supra;  Mclntlre  v.  Preston,  5  Gllman  (III.)  48, 
48  Am.  Rep.  321. 

•T  President  etc.,  of  Bank  of  Michigan  t.  Nlles,  Walk.  Ch.  (Mich.)  99;  Id., 
1  Dong.  401,  41  Am.  Dec.  575,  1  Gumming,  Cas.  Prly.  Oorp.  291;  Case  t. 
Kelly,  133  U.  S.  21,  10  Sup.  Ot  216,  33  L.  Ed.  513,  1  Gumming,  Gas.  Prlv. 
Corp.  106,  Shep.  Gas.  Corp.  102;  Pacific  R.  Co.  v.  Seely,  45  Mo.  212,  100 
Am.  Dec.  869. 

88  Franklin  Co.  v.  Lewiston  Inst  for  Savings,  68  Me.  43»  28  Am.  Rep. 
9»  1  Gumming,  Oas.  Priv.  Corp.  343. 
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Power  to  Sell,  Lease,  Mortgage,  or  Pledge  Property. 

In  the  absence  of  express  restrictions  in  its  charter,  and  subject  to 
exceptions  to  be  presently  noticed,  a  corporation  has  the  implied  pow- 
er to  sell  and  convey  or  transfer,**  or  to  lease,**  all  or  a  part  of  its 
real  or  personal  property.**  And  whenever  a  corporation  has  the  pow- 
er to  borrow  money,  or  to  otherwise  incur  debts,  it  has,  as  incidental 
thereto,  unless  expressly  restricted,  the  implied  power  to  execute  a 
mortgage  on  its  property,  real  or  personal,  or  to  pledge  its  property, 
to  secure  its  debts,  whether  the  debts  have  been  previously  contracted, 
or  are  contracted  at  the  time,  or  are  to  be  contracted  in  the  future,** 

••Post  v.  Beacon  Vacuum  Pump  ft  B.  Co.,  84  Fed.  871,  28  0.  C.  A.  431; 
Morlsette  ▼.  Howard,  62  Kan.  463,  63  Pac.  756.  It  Is  not  ultra  vires  for  a 
manufacturing  corporation  to  give  away  some  of  Its  manufactured  goods  for 
the  purpose  of  extending  tbelr  reputation.  Stelnway  v.  Steinway  &  Sons,  40 
N.  Y.  Supp.  718,  17  Misc.  Rep.  43. 

•0  Simpson  v.  Hotel  Co.,  8  H.  L.  Cas.  712;  Featherstonehangh  v.  Lee  Moore 
Porcelain  Clay  Co..  L.  R.  1  Eq.  318;  Brown  v.  Winnislmmet  Co.,  11  Allen 
(Mass.)  326;  People  v.  Pullman  Palace-Car  Co.,  175  IH.  125,  51  N.  B.  665,  64 
li.  R.  A.  366;  Plant  v.  Macon  Oil  &  I.  Co.,  103  Ga.  666.  30  S.  E.  567.  A  cor- 
poration engaged  in  carrying  on  a  department  store  may  lease  space  to  a  per- 
son who  is  to  conduct  a  department  therein  In  consideration  of  a  percentage 
of  the  moneys  to  be  derived  from  sales.  Standard  Fai^hlon  Co.  v.  Siegel- 
Cooper  Co.,  44  App.  Div.  121,  60  N.  Y.  Supp.  739.  A  corporation  authorized 
to  hold  real  estate  may  lease  it  for  use  in  a  business  which  it  is  not  authorized 
to  carry  on.  Nye  t.  Storer,  168  Mass.  53,  46  N.  B.  402;  Nantasket  Beach  S. 
S.  Co.  V.  Shea,  182  Mass.  147,  65  N.  B.  57. 

•1  Hendee  ▼.  Plnkerton,  14  Allen  Olass.)  381.  1  Cummlng,  Cas.  Priv.  Corp. 
336;  State  v.  Western  Irr.  Canal  Co.,  40  Kan.  96,  19  Pac.  849, 10  Am.  St  Rep. 
166;  Leggett  v.  Banking  Co.,  1  N.  J.  Eq.  541,  23  Am.  Dec.  728;  Dupee  ▼.  Wa- 
ter-Power Co.,  114  Mass.  37;  Aurora  A.  &  H.  Soc  t.  Paddock,  80  111.  263; 
Benbow  y.  Cook,  115  N.  C.  324,  20  S.  B.  453,  44  Am.  St  Rep.  454;  Reynolds' 
Widow  ▼.  Commissioners,  5  Ohio,  204;  Miners*  Ditch  Co.  y.  Zellerbach,  87 
Cal.  543,  99  Am.  Dec.  300.  "All  civil  corporations,  •  •  •  unless  expressly 
restrained  by  the  act  which  establishes  them,  or  by  some  subsequent  act, 
have,  and  always  have  had,  an  unlimited  control  oyer  their  respective  proper- 
tiest  and  may  alienate  In  fee,  or  make  what  estates  they  please,  for  years,  for 
life,  or  in  tall,  as  fully  as  any  Individual  may  do  with  respect  to  his  own 
property .••    1  Kyd,  Corp.  108. 

••  Barry  v.  Exchange  Co.,  1  Sandf.  Ch.  (N.  Y.)  280;  Curtis  v.  Leavitt,  15 
N.  Y.  9;  Wright  v.  Hughes,  119  Ind.  324,  21  N.  B.  907,  12  Am.  St  Rop.  412; 
Eureka  Iron  &  Steel  Works  v.  Bresnahan,  60  Mich.  332,  27  N.  W.  524;  In  re 
Patent  File  Co.,  6  Ch.  App.  83,  1  Cummlng,  Cas.  Priv.  Corp.  322;  W.  D. 
Smith.  Cas.  Corp.  125,  Shcp.  Cas.  Corp.  109;  Aurora  A.  &  H.  Soa  v.  Paddock, 
80  111.  263;  Reichwald  v.  Hotel  Co.,  106  111.  439;  Jones  v.  Indemnity  Co.,  101 
U.  S.  622,  25  L.  Bd.  1030,  1  Cummlng,  Cas.  Priv.  Corp.  326;  Railroad  Co.  t. 
Howard.  7  Wall.  892,  19  L.  Ed.  117;  Booth  y.  Robinson,  55  Md.  419;  Hendee 
V.  Plnkerton,  14  Allen  (Mass.)  381,  1  Cumming,  Cas.  Priv.  Corp.  336;  Thomp- 
son V.  Lambert  44  Iowa,  239;  Detroit  v.  Mutual  Gaslight  Co.,  43  Mich.  594, 
5  N.  W.  1039;  Bvans  v.  Heating  Co.»  157  Mass.  37»  31  N.  B.  696;  Leggett  T. 
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The  power  of  a  corporation  to  execute  a  mortgage  on  its  property  can 
only  be  co-extensive  with  its  power  to  alienate  absolutely,  since  every 
mortgage  may  become  an  absolute  conveyance  by  foreclosure.**  In 
like  manner  a  corporation  may  make  an  assignment  of  its  property 
for  the  payment  of  its  debts.**  And  if  the  corporation  is  insolvent,  or 
the  business  is  unprofitable,  and  the  enterprise  a  failure,  a  majority  of 
the  stockholders  may  sell  all  the  corporate  property.** 

In  the  absence  of  statutory  authority  a  corporation  can  neither  sell 
nor  mortgage  its  franchises.**  But  the  power  to  mortgage  corporate 
franchises  may  be,  and  often  is,  conferred  by  statute.*^ 

By  the  weight  of  authority,  a  railroad  company,  or  other  corpora- 
tion that  is  vested  with  the  power  of  eminent  domain,  and  charged 
with  peculiar  duties  to  the  public,  as  telegraph,  gas,  and  water  com- 
panics,  cannot,  in  the  absence  of  express  authority  from  the  legisla- 
ture, alienate,  by  absolute  conveyance  or  by  lease,  property  that  is  es- 

Banktng  Co.,  1  N.  J.  Eq.  641.  23  Am.  Dec.  728;  Gordon  v.  Preston,  1  Watts 
(Pa.)  385,  26  Am.  Dec.  76;  Leo  v.  RaUway  Ck>.  (C.  G.)  17  Fed.  273;  Duncomb 
T.  Railroad  Co.,  84  N.  Y.  190;  Jackson  y.  Brown,  5  Wend.  (N.  Y.)  590;  Mem- 
phis &  L.  R.  Ck>.  ▼.  Dow  (a  C.)  19  Fed.  888;  Bardstown  &  L.  R.  Co.  v.  Met- 
calfe, 4  Mete.  (Ky.)  199,  81  Am.  Dec.  541;  Jessnp  v.  Bridge,  11  Iowa,  572,  70 
Am.  Dec  513;  Hays  t.  Goal  Go.,  29  Ohio  St  330;  Bell  ft  Coggeshall  Co.  y. 
Kentucky  Glass  Works  Co.,  48  S.  W.  440,  20  Ky.  Law,  Rep.  1089;  Id.,  106 
Ky.  7,  60  S.  W.  2.  And  a  corporation  haying  the  power  to  execute  a  mortgage 
on  Its  property  to  secore  its  debts  may,  in  the  absence  of  special  restrictions, 
execute  a  mortgage  to  secure  future  adyances.  Barry  y.  Bxchange  Co.,  supra. 
Jones  y.  Indemnity  Co.,  supra;  Richards  y.  Railroad  Co.,  44  N.  H.  127. 

•s  Com.  y.  Smith,  10  Allen  (Mass.)  448,  87  Am.  Dec.  672,  1  Gumming,  Gas. 
PrlT.  Corpb  331,  W.  D.  Smith,  Gas.  Corp.  127,  Shep.  Gas.  Corp.  111. 

•4  Post,  p.  680. 

••Treadwell  y.  Salisbuiy  Mfg.  Co.,  7  Gray  (Mass.)  893,  66  Am.  Dec.  490; 
Lauman  y.  Lebanon  Valley  R.  0>.,  30  Pa.  42,  72  Am.  Dec.  685;  Miners'  Ditch 
Co.  V.  Zellerbach,  37  Gal.  670,  99  4.m.  Dec.  300;  Price  y.  Holcomb,  89  Iowa, 
128,  66  N.  W.  407;  Phillips  y.  Proyldence  Steam  Engine  Co.,  21  R.  I.  302,  43 
Atl.  698,  45  L.  R.  A.  560;  Morlsette  y.  Howard,  62  Kan.  463,  63  Pac.  756; 
post,  p.  689. 

••  Carpenter  y.  Mining  Ca,  66  N.  Y.  43,  60;  Beebe  y.  Power  Co.,  13  Misc. 
Rep.  737,  35  N.  Y.  Supp.  1;  Susquehanna  Canal  Go.  y.  Bonham,  9  Watts  &  S. 
(Pa.)  27,  42  Am.  Dec.  315;  Arthur  y.  Bank,  9  Smedes  &  M.  (Miss.)  394,  48 
Am.  Dec.  719;  City  Water  Co.  y.  State,  88  Tex.  600.  32  S.  W.  1033;  New  Or- 
leans, J.  ft  G.  N.  R.  Co.  y.  Harris,  27  Miss.  517;  Stewart  y.  Jones,  40  Mo. 
140;  Daniels  y.  Hart,  118  Mass.  648;  Richardson  y.  Sibley,  11  Allen  (Mass.) 
65,  87  Am.  Dec.  700. 

•T  See  Lord  y.  Gas  Co.,  99  N.  Y.  647,  2  N.  E.  909;  Dayidson  v.  Gaslight  Ck>., 
90  N.  Y.  658.  2  N.  B.  892;  Bast  Boston  Freight  R.  Go.  y.  Eastern  R.  Co.,  13 
Allen  (Mass.)  422;  Wright  y.  Milwaukee  Electric  L.  ft  Ry.  Co.,  96  Wis.  29. 
69  N.  W.  791,  86  li.  R.  A.  47,  60  Am.  St.  Rep.  74;  Sioux  City  Terminal  R. 
&  W.  Ca  y.  Trust  Ga  of  N.  A.,  82  Fed.  124,  27  a  0.  A.  73. 
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sential  to  enable  it  to  properly  perform  its  functions.**  Nor,  by  the 
weight  of  authority,  can  it  execute  a  mortgage  on  such  property,  in 
the  absence  of  express  authority,  even  to  secure  legitimate  debts ;  for, 
as  has  been  stated,  the  power  to  mortgage  can  only  be  co-extensive  with 
the  power  to  alienate  absolutely,  since  every  mortgage  may  become  an 
absolute  conveyance  by  foreclosure.""    A  railroad  company,  or  similar 

•s  Ck>m.  T.  Smith,  supra.  "In  the  case  of  a  railroad  company/'  it  was  said 
by  Hoar,  X,  In  this  case,  "created  for  tlie  express  and  sole  purpose  of  con- 
structing, owning,  and  managing  a  railroad;  authorized  to  take  land  for 
this  purpose  under  the  power  of  eminent  domain;  whose  powers  are  to  be  ex- 
ercised by  officers  expressly  designated  by  statute;  haying  public  duties,  the 
discharge  of  which  is  the  leading  object  of  Its  creation;  required  to  make 
returns  to  the  legislature, — ^there  are  certainly  great,  and,  in  our  opinion,  in- 
superable objections  to  the  doctrine  that  its  franchise  can  be  alienated, 
and  its  powers  and  privileges  conferred  by  its  own  act  upon  another  person 
or  body,  without  authority  other  than  that  derived  from  the  fact  of  its  own 
incorporation.  The  franchise  to  be  a  corporation  clearly  cannot  be  transfer- 
red by  any  corporate  body,  of  its  own  will.  Such  a  franchise  is  not  in  its 
own  nature  transmissible.  •  •  •  And  although  the  franchise  to  exist  as 
a  corporation  is  distinguishable  from  the  franchises  to  be  enjoyed  and  used 
by  the  corporation  after  its  creation,  yet  the  transfer  of  the  latter  differs 
essentially  from  the  mere  alienation  of  ordinary  corporate  property.  The 
right  of  a  railroad  company  to  continue  in  business  depends  upon  the  per- 
formance of  its  public  duties.  Having  once  established  its  road,  if  that  and 
the  franchise  of  managing,  using,  and  taking  tolls  and  fares  upon  the  sa*me 
are  alienated,  its  whole  power  to  perform  its  most  Important  functions  Is 
at  an  end.  A  manufacturing  company  may  sell  Its  mill,  and  buy  another; 
but  a  railroad  company  cannot  make  a  new  railroad  at  its  pleasure."  And 
see  Beman  v.  Rufford,  1  Sim.  (N.  S.)  550;  Winch  v.  Railway  Co.,  5  De  Gex 
&  S.  562;  Thomas  v.  Railroad  Co.,  101  U.  S.  71,  25  L.  Ed.  950,  1  Cumming, 
Cas.  Prlv.  Corp.  164,  W.  D.  Smith,  Cas.  Corp.  132,  Shep.  Oes.  Corp.  70;  York 
&  M.  L.  R.  Co.  V.  Winans,  17  How.  (U.  S.)  80,  15  L.  Ed.  27;  Black  v.  Canal 
Ca,  22  N.  J.  Eq.  390;  Central  Transp.  Co.  v.  Pullman's  Palace-Car  Co.,  139 
U.  S.  24,  11  Sup.  Ct  478,  35  L.  Ed.  55,  2  Cumming,  Cas.  Priv.  Corp.  44;  St 
Louis,  V.  &  T.  H.  R.  Co.  v.  Terre  Haute  &  I.  R.  Co.,  145  U.  S.  393,  12  Sup. 
Ct  953,  36  L.  Ed.  748,  2  Cumming,  Cas.  Prlv.  Corp.  78;  American  Union 
Tel.  Co.  V.  Union  Pac.  Ry.  Co.  (C.  C.)  1  McCrary,  541,  1  Fed.  745,  1  Cum- 
ming, Cas.  Priv.  Corp.  284;  Chicago  Gaslight  &  Coke  Co.  v.  People's  Gas- 
light &  Coke  Co.,  121  111.  530,  13  N.  E.  169,  2  Am.  St  Rep.  124;  Coe  v.  Rail- 
road Co.,  10  Ohio  St  372,  75  Am.  Dec.  518;  Br\iiiswlck  Gas  L.  Co.  v.  United 
Gas,  F.  &  L.  Co.,  85  Me.  532,  27  Atl.  525,  35  Am.  St.  Rep.  385;  Wolford  v. 
Crystal  Lake  Cemeterj'  Ass*n,  54  Minn.  440,  56  N.  W.  56;  Cumberland  Tel. 
&  Tel.  Co.  V.  City  of  EvansviUe  (C.  C.)  127  Fed.  187;  note  01,  supra,  and 
cases  there  cited.  But  see  Bardstown  &  L.  R.  Co.  v.  Metcalfe,  4  Mete.  (Ky.) 
199,  81  Am.  Dec.  541;   Miller  v.  Railroad  Co.,  36  Vt  452. 

»»  Com.  V.  Smith,  supra,  and  other  cases  cited  above;  Richardson  v.  Sibley, 
11  Allen  (Mass.)  65,  87  Am.  Dec.  700.  But  see  Hunt  v.  Gaslight  Co.,  95 
Tenn.  136,  31  S.  W.  1006,  where  it  was  held  that,  when  its  charter  does  not 
confer  the  power  of  eminent  domain  or  exclusive  privilege,  a  gas  company 
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corporation,  however,  has  the  same  implied  power  as  any  other  cor- 
poration, in  the  absence  of  special  restraint,  to  alienate  property  which 
it  has  acquired  otherwise  than  by  the  exercise  of  the  power  of  eminent 
domain,  and  which  is  not  necessary  to  enable  it  to  perform  its  duties 
to  the  public.***  And  it  has,  of  course,  the  same  power  to  mortgage 
such  property,  if  it  does  so  for  an  authorized  purpose.*** 

The  legislature  generally  expressly  authorizes  these  quasi  public 
corporations  to  mortgage  their  property  and  franchises  under  certain 
circumstances.  Of  course,  authority  to  mortgage  for  a  specified  pur- 
pose would,  under  familiar  rules  of  construction,  exclude  aJl  other  pur- 
poses. If  the  legislature  confers  upon  such  a  corporation  power  to 
mortgage  its  property  without  limitation,  it  authorizes  a  mortgage  of 
the  entire  corporate  property.***  If  it  confers  the  power  to  sell  and 
transfer  or  alien  absolutely,  this  will  give  the  power  to  mortgage.*** 
And  power  to  mortgage  includes,  as  a  necessary  incident,  the  power 
to  borrow  money  and  issue  bonds  therefor.***  Where  a  railroad  com- 
pany has  express  authority  to  mortgage  its  property,  a  mortgage  ex- 
ecuted by  it,  covering  both  its  property  and  franchise,  will  not  be  avoid- 
ed as  to  the  property  by  the  fact  that  there  was  no  authority  to  mort- 
gage the  franchise.***  The  authority  to  mortgage  the  franchises  of 
a  railroad  company  necessarily  implies  the  power  to  bring  the  fran- 
chises so  mortgaged  to  sale  and  to  transfer  them  with  the  corporate 
property  of  the  company  to  the  purchaser.*** 


can  mortgage  Its  entire  property  to  secure  bonds  and  floating  Indebtedness, 
though  the  charter  does  not  expressly  confer  the  right  to  mortgage. 

100  Hendee  y.  Plnkerton,  14  Allen  (Mass.)  381,  1  Camming,  Gas.  Priy.  Corp. 
336;  Coe  y.  Railroad  Co.,  10  Ohio  St  372,  75  Am.  Dec.  518;  Benton  y.  City 
of  Blizabeth,  61  N.  J.  Law  411,  39  Aa  683,  006;  Id.,  61  N.  J.  Law  693,  40 
AtL  1132. 

!•!  Hendee  y.  Pinkerton,  supra. 

!•«  Pumphrey  v.  Threadglll,  9  Tex.  Cly.  App.  184,  28  S.  W.  450.  As  to 
what  passes  under  a  general  railroad  mortgage,  the  effect  on  after-acquired 
property,  etc,  see  Philadelphia,  W.  &  B.  R.  Co.  v.  Woelpper,  64  Pa,  366,  3 
Am.  Rep.  596;  Galyeston,  H.  &  H.  R.  Co.  y.  Cowdrey,  11  Wall.  (U.  S.)  459, 
20  L.  Ed.  190;  Fosdick  y.  Schall,  90  U.  S.  235,  26  L.  Ed.  839;  Hammock  y. 
Trust  Co.,  105  U.  S.  77.  26  L.  Ed.  1111. 

108  East  Boston  Freight  R.  Co.  y.  Eastern  R.  Ck>.,  IB  Allen  (Mass.)  422; 
McAllister  y.  Plant,  54  Miss.  106. 

104  Gloninger  y.  Railroad  Co.,  139  Pa.  13,  21  Atl.  211. 

lOBld. 

100  New  Orleans,  S.  F.  ft  L.  R.  Co.  y.  Delamore,  114  U.  S.  501,  5  Sup. 
Ct  1009,  29  L.  Ed.  244;  Chadwick  y.  Old  Colony  R.  Co.  171  Mass.  239,  50 
N.  E.  629.  The  right  to  be  a  corporation  does  not  pass  under  a  sale  of  the 
franchises.  People  y.  Cook,  110  N.  Y.  443,  18  N.  B.  113;  Schurz  y.  Cook. 
14S  n.  S.  397,  13  Sup.  Ot  645,  87  L.  Ed.  498;  Minor  y.  Erie  R.  Co*  171  N. 
Y.  566»  64  N.  B.  454. 
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Power  to  Borrow  Money. 

Except  in  so  far  as  there  may  be  express  restrictions  in  its  charter, 
a  private  corporation  may,  like  an  individual,  borrow  money,  whenever 
the  nature  of  its  business  renders  it  proper  or  expedient  that  it  should 
do  so.^®^  But  if  the  purposes  for  which  a  corporation  is  organized 
and  chartered  do  not  require  it  to  borrow  money,  it  cannot  do  so ;  and 
it  cannot  do  so  for  an  unauthorized  purpose.*** 

It  has  been  held,  for  instance,  that  building  associations  have  no  im- 
plied power  to  borrow  money.*®*  It  seems  clear  that  they  have  no 
power  to  borrow  money  for  the  purpose  of  lending  it  out  again,  for 
this  is  not  within  their  purpose.*** 

Power  to  Execute  Bonds. 

Corporations,  including  railroad  companies,  have  the  implied  power 
to  execute  bonds  for  any  purpose  for  which  they  may  lawfully  contract 
a  debt,  in  the  absence  of  restrictions  in  their  charter.  "A  bond  is 
merely  an  obligation  under  seal.  A  corporation  having  the  capacity  to 
sue  and  be  sued,  the  right  to  make  contracts,  under  which  they  may 
incur  debts,  and  the  right  to  make  and  use  a  common  seal,  a  contract 
under  seal  is  not  only  within  the  scope  of  its  powers,  but  was  original- 
ly the  usual,  and  peculiarly  appropriate,  form  of  corporate  agree- 
ment" ***    When  a  statute  specifies  a  particular  manner  in  which  bonds 

lOT  Barry  v.  Exchange  CJo.,  1  Sandf.  Ch.  (N.  Y.)  280;  Cnrtls  v.  Leavltt,  15 
N.  Y.  9;  Nelson  v.  Baton,  26  N.  Y.  410;  Wright  y.  Hughes,  119  Ind.  324,  21 
N.  E.  907,  12  Am.  St.  Rep.  412;  In  re  Patent  File  Co.,  6  Ch.  App.  83,  1  Cum- 
ming,  Cas.  Prlv.  Corp.  322,  W.  D.  Smith,  Cas.  Corp.  125,  Shep.  Cas.  Cofp. 
109;  Helronlmus  v.  Sweeney,  83  Md.  146,  34  Atl.  823.  33  L.  R.  A.  99,  55  Am. 
St  Rep.  333;  Relchwald  y.  Hotel  Co.,  106  111.  439;  Fifth  Ward  Say.  Bank  y. 
First  Nat  Bank,  48  N.  J.  Law,  513,  7  Atl.  318;  Booth  y.  Robinson,  55  Md. 
419;  Commercial  Bank  of  New  Orleans  y.  Newport  Manufg  Co.,  1  B.  Mon. 
(Ky.)  13,  35  Am.  Dec.  171;  Union  Gold  Mln.  Co.  y.  Rocky  Mountain  Nat 
Bank,  2  Colo.  248;  Bradbury  y.  Canoe  Club,  153  Mass.  77,  26  N.  E.  132;  Hays 
y.  Coal  Co.,  29  Ohio  St  330.  A  mutual  fire  Insurance  company  can  borrow 
money  to  pay  losses,  and  giye  its  notes  therefor.  Orr  y.  Insurance  Co.,  114 
Pa.  387,  6  Atl.  696. 

108  In  re  Cork  &  Youghal  Ry.  Co.,  4  Ch.  App.  748,  1  Cumming,  Cas.  Priy. 
Corp.  265;  In  re  National  Building  Society,  5  Ch.  App.  809,  1  Cumming,  Cas. 
Priy.  Corp.  274;  Wenlock  y.  River  Dee  Co.,  19  Q.  B.  Div.  155,  1  Cumming, 
Cas.  Priy.  Corp.  277;  Bacon  y.  Insurance  Co.,  31  Miss.  116;  Adams  &  West- 
lake  Co.  y.  Deyette,  8  S.  D.  119,  65  N.  W.  471,  31  L.  R.  A.  497,  59  Am.  St 
Rep.  751. 

i^»  In  re  National  Building  Society,  supra. 

110  state  y.  Oberlin  Building  &  Loan  Ass'n,  85  Ohio  St  258,  1  Cumming, 
Cas.  Priv.  Corp.  566;  North  Hudson  Mut  Bldg.  &  L.  Ass'n  y.  Hudson  First 
Nat  Bank,  79  Wis.  31,  47  N.  W.  300,  11  L.  R.  A.  845. 

111  Com.  y.  Smith,  10  Allen  (Mass.)  448,  87  Am.  Dec.  672,  1  Cumming, 
Cas.  PrlY.  Corp.  331,  W.  D.  Smith,  Cas.  Corp.  127»  Shep.  Gas.  Corp.  111.   And 
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shall  be  executed  by  a  corporation,  as  is  often  the  case,  a  failure  to  com- 
ply with  the  statute  renders  the  bonds  invalid.*** 

Bonds  of  corporations,  and  the  coupons  attached  thereto,  will  be  re- 
garded as  negotiable  instruments,  and  as  subject  to  the  rules  of  law 
relating  to  such  instnmients,  if  it  appears  from  the  form  in  which 
they  were  issued,  and  the  mode  of  giving  them  circulation,  that  they 
were  intended  to  have  this  character;  and  they  will  be  transferable 
like  negotiable  bills  and  notes,  and  subject  to  the  rules  protecting  bona 
fide  holders.**' 

Power  to  Make  Negotiable  Instruments. 

It  is  held  in  England  that  a  corporation  cannot  issue  negotiable  in- 
struments unless  the  power  is  given  expressly  or  by  necessary  implica- 
tion from  the  nature  and  character  of  its  business.  Thus  the  power 
will  be  implied  in  the  case  of  a  corporation  created  for  the  purpose  of 
trading,***  but  not  in  the  case  of  a  railway  company***  or  of  a  min- 
ing company.* *•  In  this  country  the  rule  is  different.  A  corpora- 
tion has  the  implied  power  to  make  or  indorse  promissory  notes,  and 
to  draw,  indorse,  or  accept  bills  of  exchange,  if  it  is  a  usual  or  ap- 
propriate means  of  accomplishing  the  objects  and  purposes  for  which 
it  was  created.  It  has  the  power  to  execute  negotiable  instruments 
when  it  has  the  power  to  borrow  money.*  *^    But  if  such  acts  are  for- 

Bee  White  Water  Valley  Canal  Co.  v.  Vallette.  21  How.  (U.  S.)  414,  16  L.  Ed. 
154;  Barry  y.  Bzcbange  Co.,  1  Sandf.  Ch.  (N.  Y.)  280;  Curtis  t.  Leavltt,  15 
N.  Y.  9. 

lis  Com.  T.  Smith,  snpra. 

ii«  White  T.  Railroad  Co.,  21  How.  (U.  S.)  575,  16  L.  Ed.  221,  1  Camming, 
Cas.  Priv.  Corp.  133;  American  Nat.  Bank  v.  American  Wood-Paper  Co., 
19  R.  I.  149,  32  Atl.  305,  29  L.  R.  A.  103,  Gl  Am.  8t  Rep.  746;  Galveston,  H. 
9l  H.  R.  Co.  v.  Cowdrey,  11  Wall.  459,  20  L.  Ed.  199;  Carr  v.  Le  Fevre,  27 
Pa.  St.  413;  City  of  Lexington  v.  Bntler,  14  Wall.  282,  20  L.  Ed.  809;  Phila- 
delphia &  R.  R.  Co.  V.  Smltli,  105  Pa.  195;  Philadelphia  &  R.  R.  Co.  v.  Fi- 
delity Insurance.  Trust  &  Safe-Deposit  Co.,  Id.  216;  Curtis  v.  Learitt,  15 
N.  Y.  9;  Woodbury  v.  Railroad  Co.  (C.  C.)  72  Fed.  371;  Louisville,  N.  A.  & 
C.  Ry.  Co.  V.  Louisville  Trust  Co.,  174  U.  S.  552,  19  Sup.  Ct.  817,  43  L.  Ed. 
1081. 

ii*Bateman  v.  Railway  Co.,  L.  R.  1  C.  P.  499,  1  Cummlng,  Cas.  Priv. 
Corp.  312;  In  re  General  Estates  Co.,  L.  R.  3  Ch.  758;  In  re  Peruvian  Co., 
L.  R.  2  Ob.  617. 

lis  Bateman  v.  Railway  Co.,  supra. 

lie  Dickinson  v.  Valpy,  10  B.  &  C.  128;  Neale  v.  Turton,  4  Blng.  149.  See, 
also,  Bramah  v.  Roberts,  3  Blng.  N.  C.  963;  Bult  v.  Morrell,  12  Ad.  &  E.  745; 
Thompson  v.  Universal  Salvage  Co.,  1  Exeh.  694;  Steele  v.  Harmer,  14  M. 
9l  W.  831. 

117  Union  Bank  v.  Jacobs,  6  Humph.  (Tenn.)  515,  1  Cumming,  Cas.  Priv. 
Corp.  302,  W.  D.  Smith,  Cas.  Corp.  139,  Shep.  Cas.  Corp.  126;  Fifth  Ward 
Sav.  Bank  v.  First  Nat  Bank,  48  N.  J.  Law,  513,  7  Atl.  318;  Moss  v.  Averell, 
10  N.  y.  449;  Mott  v.  Hicks,  1  Cow.  (N.  Y.)  513,  13  Am.  Dec  550;  Munn  v. 
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eign  to  the  purposes  of  the  charter,  or  repugnant  thereto,  the  power 
does  not  exist***  The  right  to  set  up  the  defense  that  the  execution 
or  indorsement  of  a  negotiable  instrument  by  a  corporation  was  ultra 
vires,  in  order  to  defeat  a  recovery  by  a  bona  fide  holder  for  value,  will 
be  shown  in  explaining  the  effect  of  ultra  vires  contracts.*** 

Contracts  of  Suretyship  and  Guaranty — Accommodation  Paper. 

As  a  general  rule,  to  authorize  a  corporation  to  become  guarantor 
or  surety  for  another  person  or  corporation,  even  for  a  valuable  con- 
sideration paid  to  it,  there  must  be  an  express  grant  of  such  power  in 
its  charter,  or  it  must  have  been  chartered  for  the  purpose  of  becoming 
surety  for  others.  The  power  is  not  ordinarily  incident  to  corpora- 
tions for  railroading,  banking,  insurance,  manufacturing,  etc.***    Nor 

Commission  Co.,  15  Johns.  (N.  Y.)  44,  8  Am.  Dec.  219;  Olcott  v.  Railroad  Co., 
27  N.  Y.  546,  84  Am.  Dec.  298;  Commercial  Bank  v.  Newport  Mfg.  Co.,  1  B. 
Mon.  (Ky.)  13,  85  Am.  Dec.  171;  Kictimond,  F.  ft  P.  R.  Co.  v.  SneaS,  19  Grat 
(Va.)  354,  100  Am.  Dec.  670;  Goodrich  y.  Reynolds,  31  111.  490,  83  Am.  Dec. 
240;  Ward  v.  Johnson,  95  111.  215;  Mclntire  y.  Preston,  5  Gilman  (111.)  48, 
48  Am.  Dec.  321;  Orr  y.  Insurance  Ca,  114  Pa.  387,  6  Atl.  696;  Hardy  y. 
Merriweather,  14  Ind.  208;  Bx  parte  Estabrook,  2  Low,  547,  Fed.  Cas.  No. 
4,534;  Bradbury  y.  Canoe  Club,  153  Mass.  77,  26  N.  E.  132;  Narragansett 
Bank  y.  Atlantic  Silk  Co.,  8  Mete.  (Mass.)  282;  National  Loan  &  I.  Co.  y. 
Rockland  Co.,  94  Fed.  335,  36  C.  C.  A.  370.  A  railroad  company,  for  in- 
stance, being  empowered  to  construct  and  operate  its  road,  may  incur  debts 
in  carrying  out  its  object;  and,  where  a  debt  has  been  lawfully  incurred,  it 
may  execute  a  promissory  note  or  accept  a  bill  of  exchange  in  payment 
thereof,  or  it  may  raise  money  on  a  bill  or  note  for  the  purpose  of  making 
such  payment    Union  Bank  y.  Jacobs,  supra. 

118  National  Park  Bank  y.  German- American  M.  W.  &  S.  Co.,  116  N.  Y. 
281,  22  N.  E.  567,  5  L.  R.  A.  673,  1  Cummlng,  Cas.  Priy.  Corp.  318,  Shep. 
C^B.  Corp.  132;  Bacon  y.  Insurance  Co.,  31  Miss.  116.  Thus,  a  corporation 
cannot,  eyen  for  a  consideration  paid,  bind  itself  by  indorsing  promissory 
notes  for  accommodation  of  the  maker.  National  Park  Bank  y.  German- 
American  M.  W.  &  S.  Co.,  supra.  And  see  note  121,  infra,  and  cases  there 
cited. 

ii»  Post,  p.  174. 

ISO  National  Park  Bank  y.  German-American  M.  W.  &  S.  Co.,  116  N.  Y. 
281,  22  N.  E.  567,  5  L.  R.  A.  673,  1  Cummlng,  Cas.  Priy.  0>rp.  318,  Shep. 
Cas.  Ck)rp.  132;  Memphis  Grain  &  Eleyator  Co.  y.  Memphis  &  C.  R.  Co.,  85 
Tenn.  708,  5  S.  W.  52,  4  Am.  St  Rep.  798;  Madison,  Watertown  &  Milwaukee 
Plank-Road  Co.  y.  Watertown  &  Portland  Plank-Road  Co.,  7  Wis.  59;  Lucas 
y.  Transfer  Co.,  70  Iowa,  542,  30  N.  W.  771,  59  Am.  Rep.  439;  Culver  y. 
Real-Estate  Co.,  91  Pa.  867;  Hall  y.  Turnpike  Co.,  27  Cal.  255,  87  Am.  Dec. 
75;  Hnmboldt  MIn.  Co.  y.  American  Manufacturing,  Mining  &  Milling  Co., 
10  C.  C.  A.  415,  62  Fed.  356;  .fflJtna  Nat.  Bank  y.  Charter  Oak  Life  Ins.  Co., 
50  Conn.  167.  No 'authority  in  a  corporation  to  lend  its  credit  to  another  is 
to  be  implied  from  the  fact  that  It  may  be  beneficial  to  the  corporation  to  do 
so.  Germania  Safety- Vault  &  Trust  Co.  v.  Boynton,  19  C.  C.  A.  118,  71  Fed. 
797;  Rogers  y.  Jewell  Belting  Co.,  184  111.  574,  56  N.  E.  1017;  Best  Brewing 
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has  a  corporaticm  any  implied  authority  or  power  to  accept  a  bill  of 
exchange  as  an  accommodation,  or  to  execute  an  accommodation  note, 
or  to  indorse  a  bill  or  note  as  an  accommodation.**^  Such  contracts 
as  these  are  clearly  foreign  to  the  objects  of  most  corporations.  The 
fact  that  a  consideration  is  received  by  the  corporation  for  entering 
into  the  contract  can  make  no  difference.***  We  shall  see,  in  another 
place  that  a  corporation  cannot  always  successfully  defend  against  ac- 
commodation paper,  where  it  has  passed  into  the  hands  of  a  bona  tide 
purchaser  for  value ;  **•  but  this  is  based  on  peculiar  reasons,  and  is 
not  inconsistent  with  want  of  power  to  make  the  contract. 

There  may  be  circumstances  under  which  a  corporation  would  have 
the  power  to  guaranty  the  debt  of  another  person  or  corporation.  Be- 
ing authorized  to  make  all  contracts  that  may  be  necessary  for  ac- 
complishing the  purpose  of  its  creation,  a  corporation,  in  making  a 
contract  which  it  is  authorized  to  make,  may,  as  a  part  of  the  consid- 
eration, become  a  guarantor.***    Thus,  a  railroad  company,  for  the 

Co.  v.  Klassen.  185  111.  37.  57  N.  B.  20,  50  L.  R.  A.  765,  76  Am.  St  Rep.  20; 
Sturdevant  Bros.  &  Co.  v.  Farmers'  &  M.  Bank,  69  Neb.  220.  95  N.  W.  819: 
Louisville,  N.  A.  &  C.  Ry.  CJo.  v.  Loaisville  Trust  Co..  174  U.  S.  652,  19  Sup. 
Ot  817,  43  li.  Ed.  1081;  Ward  ▼.  Joslin,  105  Fed.  224.  44  0.  C.  A.  456.  "It 
18  no  part  of  the  ordinary  business  of  commercial  corporations,  and,  a  for- 
tiori, still  less  so  of  noncommercial  corporations,  to  become  surety  for  oth- 
ers. Under  ordinary  circumstances,  without  posltire  authority  in  this  be- 
half In  the  grant  of  corporate  power,  all  engagements  of  this  description  are 
ultra  ylres,  whether  in  the  indirect  form  of  going  on  accommodation  bills, 
or  otherwise  becoming  liable  for  the  debts  of  others."  Green's  Brice,  Ultra 
Vires,  252. 

isi  National  Parfc  Bank  ▼.  German- American  M.  W.  &  S.  Co.,  supra;  Na- 
tional Bank  t.  Young,  41  N.  J.  Eq.  531,  7  Atl.  488;  Ex  parte  Estabrook,  2 
Low.  547,  Fed.  Cas.  No.  4.534;  ^tna  Nat.  Bank  ▼.  Charter  Oak  Life  Ins. 
Co.,  50  Conn.  167;  Park  Hotel  Co.  v.  Fourth  Nat  Bank,  86  Fed.  742,  30  C. 
C.  A.  409;  Preston  v.  Northwestern  Cereal  Co.,  67  Neb.  45,  93  N.  W.  136. 
See  National  Bank  t.  John  G.  Mattlngly  &  Sons,  33  S.  W.  415,  18  Ky.  Law 
Rep.  425,  where  recovery  was  allowed  on  accommodation  paper  under  pe- 
culiar circumstances.  A  corporation  can  execute  accommodation  paper  with 
the  consent  of  Its  stockholders.  Martin  v.  Niagara  Falls  Paper  Mfg.  Co.,  122 
N.  Y.  165,  25  N.  E.  303;  Murphy  t.  Arkansas  &  L.  Land  ft  I.  Co.  (C.  C.)  97 
Fed.  723.  Contra,  Stelner  v.  Steiner  Land  &  L.  Co.,  120  Ala.  128.  26  So.  494; 
And  see  Park  Hotel  Co.  v.  Fourth  Nat  Bank,  86  Fed.  742,  30  O.  C.  A.  409; 
Perkins  ▼.  Trinity  Realty  Co.  (N.  J.  Ch.)  61  Atl.  167. 

iss  National  Park  Bank  ▼.  German- American  M.  W.  ft  &  Co.,  supra. 

itt  Post  p.  174. 

is«  National  Bank  of  Commerce  y.  Allen,  90  Fed.  545,  33  C.  C.  A.  169;  Lake 
Street  El.  R.  Co.  y.  Carmlchael.  184  111.  348,  56  N.  E.  372.  Under  the  implied 
power  which  a  corporation  has  to  make  such  contracts  as  are  necessary  and 
usual  as  a  means  of  accomplishing  the  purposes  of  Its  creation.  It  has  been 
held  that  a  corporation  dealing  in  lumber  may  become  surety  on  a  building 
contractor'*  bond  In  order  to  get  hla  business.    Wheeler,  Osgood  ft  Co.  y. 
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purpose  of  disposing  of  bonds  issued  to  it  by  a  municipal  corporation 
in  payment  of  subscriptions  to  its  stock,  may  guaranty  their  payment.^** 
So,  where  one  railroad  company  makes  an  authorized  lease  of  its  road 
to  another,  the  lessee  may,  as  part  of  the  consideration  for  the  contract, 
guaranty  the  payment  of  bonds  issued  by  the  lessor.**'  And  a  railroad 
company,  which  has  power  by  its  charter  to  issue  its  own  bonds,  has 
power  to  guaranty  the  bonds  of  another  railroad  company,  which  it 
has  taken  in  payment  of  a  debt  due  it,  and  which  it  sells  or  transfers 
in  payment  of  its  own  debt ;  the  guaranty  being  given  to  enable  it  to 
dispose  of  the  bonds  to  better  advantage.**^  And  corporations  hold- 
ing negotiable  paper  may  indorse  the  same  for  the  purpose  of  nego- 
tiating it.*** 

Contracts  of  Partnership. 

A  corporation  has  no  power  to  enter  into  a  contract  of  partnership, 
unless  the  power  is  expressly  conferred  upon  it.  The  power  will 
not  be  implied,  for  the  manner  in  which  the  business  of  a  corporation 
is  conducted  is  inconsistent  with  such  a  contract.***    As  was  said  in 


Everett  Land  Co.,  14  Wash.  630,  45  Pac.  316 ;  G.  F.  Wlttmer  Lumber  CJo.  v. 
Rice,  23  Ind.  App.  686,  55  N.  E.  868;  Central  Lumber  Co.  ▼.  Kelter,  201  lU.  503. 
66  N.  B.  543;  Interior  Woodwork  Co.  ▼.  Praaser,  108  Wis.  557,  84  N.  W.  833. 
Contra,  In  re  S.  P.  Smith  Lumber  Co.  (D.  C.)  132  Fed.  620.  A  brewing  corpo- 
ration may  guaranty  the  rent  of  a  customer.  Wlnterfleld  ▼.  Cream  City 
Brewing  Co.,  96  Wis.  239,  71  N.  W.  101.  It  may  become  surety  on  a  liquor 
bond.  Horst  v.  Lewis  (Neb.)  98  N.  W.  1046,  103  N.  W.  460.  Where  a  manu- 
facturing and  mercantile  corporation  has  sold  goods  on  credit  to  a  hotel 
keeper,  whose  only  means  of  payment  is  derived  from  profits  In  such  business, 
it  has  Implied  power  to  pledge  Its  credit  to  assist  him  to  borrow  money  to  en- 
able him  to  continue  his  business.  Hess  v.  W.  &  J.  Sloane,  66  App.  Dly.  522, 
73  N.  y.  Supp.  313,  affirmed  173  N.  Y.  616,  66  N.  B.  1110. 

125  Chicago,  R.  I.  &  P.  R.  Co.  v.  Howard,  7  Wall.  (U.  S.)  392,  19  L.  Ed.  117. 

12  <  Low  y.  Railroad  Co.,  52  Cal.  53,  28  Am.  Rep.  629. 

127  Rogers  L.  &  M.  Works  ▼.  Southern  Railroad  Ass'n  (Oi  C.)  34  Fed.  278. 
And  see  Arnot  v.  Railway  Co.,  67  N.  Y.  315;  Ellerman  v.  Stockyards  Co.,  49 
N.  J.  Eq.  217,  23  Atl.  287;  Marbury  ▼.  Land  Co.,  10  C.  C.  A.  398,  62  Fed.  335; 
Central  Trust  Co.  v.  Columbus,  H.  V.  ft  T.  Ry.  Co.  (C.  C.)  87  Fed.  815;  Broad- 
way Nat.  Bank  ▼.  Baker,  176  Mass.  294,  57  N.  B.  603.  When  the  charter  of  a 
Ifind  company  gave  it  power  to  acquire  mining  and  timber  lands,  to  take  the 
ore  and  timber  therefrom  and  manufacture  them,  and  to  acquire  rights  of  way 
"to  export"  Its  products,  with  all  powers  necessary  to  the  full  enjoyment  of  the 
powers  granted,  and  authorized  It,  in  furtherance  of  those  powers,  to  con- 
solidate with  any  railroad  company,  It  had  power  to  acquire  stock  of  a  railroad 
company,  and  to  guaranty  Its  bonds  and  the  dividends  on  Its  preferred  stock, 
in  order  to  secure  the  construction  of  a  railroad.    Marbury  v.  Land  Co.,  supra. 

1S8  Bank  of  Genesee  v.  Patchin  Bank,  13  N.  Y.  309. 

i2»  Whlttenton  Mills  v.  Upton,  10  Gray  (Mass.)  582,  71  Am.  Dec.  681,  1 
Gumming,  Cas.  Prlv.  Corp.  Si)0;  Mallory  v.  Oil  Works,  86  Tenn.  598,  8  S.  W. 
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a  Massachusetts  case,  in  reference  to  a  manufacturing  corporation 
which  had  undertaken  to  form  a  partnership:  "There  is  one  obvious 
and  important  distinction  between  such  a  society  as  this  charter  creates 
and  that  of  a  partnership.  An  act  of  the  corporation,  done  either  by 
direct  vote  or  by  agents  authorized  for  the  purpose,  is  the  manifesta* 
tion  of  the  collected  will  of  the  society.  No  member  of  the  corpora- 
tion, as  such,  can  bind  the  society.  In  a  partnership,  each  member 
binds  the  society  as  a  principal.  If,  then,  this  corporation  can  enter 
into  partnership  with  an  individual,  there  would  be  two  principals, 
the  legal  person  and  the  natural  person,  each  having,  within  the  scope 
of  the  society's  business,  full  authority  to  manage  its  concerns,  in- 
cluding even  the  disposition  of  its  property."  ^'^  An  agreement 
among  a  ntmiber  of  corporations,  or  between  corporations  and  nat- 
ural persons,  engaged  in  manufacture,  to  select  a  committee  com- 
posed of  representatives  from  each,  and  to  turn  over  to  such  com- 
mittee the  property  and  machinery  of  each,  to  be  managed  and  opera- 
ted by  the  committee  for  the  common  benefit,  the  profits  and  losses 
to  be  shared  in  equal  proportions,  and  the  arrangement  to  last  for  a 
specified  time,  is  a  contract  of  partnership,  and  therefore  within  this 
rule."* 

The  rule  that  corporations  cannot  enter  into  a  partnership  agree- 
ment does  not  prevent  a  corporation  and  a  natural  person,  or  two 
corporations,  from  entering  into  a  joint  contract,  or  taking  prop- 
erty as  tenants  in  common.    Thus,  two  corporations,  or  a  corpo- 

396;  Central  R.  &  B.  Go.  v.  Smith,  76  Ala.  572,  52  Am.  Rep.  353;  Marine  Bank 
v.  Ogden,  29  111.  248.  Cf.  CatsklU  Bank  v.  Gray,  14  Barb.  (N.  Y.)  471,  2  Gum- 
ming, Gas.  Priy.  Gorp.  88,  where  a  corporation  was  held  liable  to  third  per- 
sons as  a  partner.  And  see  Allen  v.  Woonsocket  Go.,  11  R.  I.  288,  2  Gum- 
ming, Gas.  Priy.  Oorp.  91.  If  a  corporation  does  enter  into  and  carry  out  a 
contract  of  partnership,  and  receives  more  than  its  share  of  the  profits,  It  has 
been  held  that  it  cannot  defeat  an  action  by  the  other  party  to  recover  his 
share  on  the  plea  of  ultra  vires.  Standard  Oil  Go.  v.  Scofield,  16  Abb.  N.  G. 
(N.  Y.)  372,  2  Gumming,  Gas.  Priv.  Gorp.  95;  Boyd  v.  American  Garbon-Black 
Go.,  182  Pa.  206,  37  Atl.  937;  Geurinck  v.  Alcott,  66  Ohio  St  94,  63  N.  E.  714; 
Fechteler  v.  Palm  Bros.  &  Go.,  133  Fed.  462,  66  0.  G.  A.  336.  A  corporation 
cannot  sue  for  breach  of  a  contract  of  partnership  between  it  and  individuals 
to  recover  as  damages  the  probable  profits  which  would  have  accrued,  had 
the  partnership  been  continued  until  the  time  fixed  for  Its  termination.  Sabine 
Tram  Go.  v.  Bancroft,  16  Tex.  Giv.  App.  170,  40  S.  W.  837. 

ito  Whittenton  Mills  v.  Upton,  supra.  But  it  has  been  held  that  It  Is  not 
ultra  vires  for  a  corporation  to  enter  into  a  contract  with  an  individual  to  en- 
gage in  a  certain  venture,  and  share  profits  and  losses,  where  all  the  manage- 
ment of  the  enterprise  is  intrusted  to  the  corporation.  Bates  v.  Goronado 
Beach  Go.,  109  Gal.  160,  41  Pac.  855. 

!•!  Mallory  y.  Oil  Works,  supra.  And  see  Burke  v.  Concord  R.  Go.,  61  N. 
BL160. 
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ration  and  a  natural  person,  may  be  mortgagees  in  the  same  mort- 
gage, or  obligees  in  the  same  bond,  or  promisees  in  the  same  note, 
and,  in  like  manner,  they  may  execute  a  joint  note,  bond,  or  other 
contract.  So,  where  money  is  deposited  in  bank  in  the  joint  names 
of  two  corporations,  they  are  tenants  in  common  or  joint  creditors, 
and  may  maintain  a  joint  action  to  enforce  their  rights.***  Nor  does 
the  rule  that  a  corporation  cannot  enter  into  a  partnership  prevent 
a  railroad  company  from  entering  into  a  traffic  agreement  with  con- 
necting carriers  for  the  transportation  of  freight  and  passengers  over 
the  connecting  lines  and  for  a  dividing  of  the  receipts  therefrom.* •• 

Contracts  to  Prevent  Competition — Trusts — Pools. 

For  the  same  reason  that  a  corporation  is  without  power,  unless 
it  be  specially  conferred,  to  enter  into  a  partnership,***  it  is  without 
power  to  enter  into  a  combination  with  other  corporations  through 
the  medium  of  a  trust  for  the  purpose  of  bringing  the  business  and 
property  under  one  management.  Such  a  trust  agreement,  whether 
effected  by  formal  corporation  or  by  the  collective  action  and  agency 
of  the  stockholders,  is  ultra  vires;  and,  when  its  effect  is  to  stifle 
competition  and  create  a  monopoly,  the  agreement  is  illegal  and  void 
on  the  ground  of  public  policy.***  Thus,  in  the  case  of  the  so-called 
"Sugar  Trust,"  it  was  held  that  where  a  corporation  by  the  collec- 
tive action  of  its  stockholders  enters  into  a  partnership  of  independent 
corporations  through  the  medium  of  a  trust,  disregarding  sill  stat- 
utory restraints  as  to  the  consolidation  of  corporations,  it  is  guilty 

Its  New  York  ft  8.  Canal  Ck>.  v.  Ftdton  Bank,  7  Wend.  (N.  Y.)  412,  2  Gum- 
ming, Gas.  Prlv.  Corp.  87;  Marine  Bank  v.  Ogden,  29  111.  248.  Where  a  cor- 
poration and  another  hare  assumed  to  enter  into  a  partnership,  and  Jointly 
transacted  business  together,  they  may  recover,  by  reason  of  their  joint  In- 
terest, upon  obligations  made  to  them  in  their  partnership  name,  irrespective 
of  their  partnership  rights  and  duties  inter  se,  or  the  power  of  the  corpora- 
tion to  enter  into  a  partnership.  French  v.  Donohue,  29  Minn.  Ill,  12  N.  W. 
854;  Wilson  v.  Carter  Oil  Co.,  46  W.  Va.  469,  33  S.  B.  249.  Where  several 
creditors  of  an  insolyent,  one  a  corporation,  formed  a  partnership  to  take  the 
Insolvent's  stock  and  dispose  of  it  to  the  best  advantage,  the  arrangement 
was  not  BO  illegal  as  to  warrant  dismissal  of  a  bill  for  an  accounting.  Kel- 
ley  V.  Biddle,  180  Mass.  147,  61  N.  E.  821. 

18*  Sussex  R.  Co.  v.  Morris  &  E.  R.  Co.,  19  N.  J.  Eq.  13;  M<H*riB  &  B.  R.  Co. 
V.  Sussex  R.  Co.,  20  N.  J.  Eq.  542;  Elkins  ▼.  Camden  &  A.  Ry.  Co.,  36  N.  J. 
Eq.  241;  Stewart  v.  Erie  &  W.  Transportation  Co.,  17  Minn.  872  (Gil.  348); 
Chicago,  P.  &  St  L.  Ry.  Co.  v.  Ayres,  140  111.  644,  30  N.  E.  687;  Chicago  &  A. 
R.  Co.  V.  Mulford,  162  111.  522,  44  N.  B.  861,  35  L.  R.  A.  599;  Post  v.  Southern 
Ry.  Co.,  103  Tenn.  184,  52  S.  W.  801,  55  L.  R.  A.  481. 

i«*  Ante,  p.  140. 

136  People  V.  North  River  Sugar-Refining  Co.,  121  N.  Y.  582,  24  N.  B.  884; 
State  V.  Standard  Oil  Co.,  49  Ohio  St  137,  80  N.  B«  279,  15  L.  R.  A.  145,  34 
Am.  St  Rep.  541. 
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of  a  violation  of  its  charter,  and  such  failure  to  perform  its  corporate 
duties  as  renders  it  liable  to  dissolution. ^'^  "It  is  quite  clear,"  said 
the  court,  "that  the  effect  of  the  defendant's  action  was  to  divest  it- 
self of  the  essential  and  vital  elements  of  its  franchise  by  placing  them 
in  trust;  to  accept  from  the  state  a  gift  of  corporate  life  only  to  dis- 
regard the  conditions  upon  which  it  was  given;  to  receive  its  powers 
and  privileges  merely  to  put  them  in  pawn;  and  to  give  away  to  an 
irresponsible  board  its  entire  independence  and  self  control.  *  *  * 
But  graver  still  is  the  illegal  action  substituted  for  the  conduct  which 
the  state  has  a  right  to  expect  and  require.  It  has  helped  to  create 
an  anomalous  trust,  which  is  in  substance  and  effect  a  partnership  of 
twenty  separate  corporations.  The  state  permits  in  many  ways  an 
stggregation  of  capital,  but,  mindful  of  the  possible  dangers  to  the 
people,  overbalancing  the  benefits,  keeps  upon  it  a  restraining  hand, 
and  maintains  over  it  a  prudent  supervision,  where  such  aggregation 
depends  upon  its  permission,  and  grows  out  of  its  corporate  grants." 
As  we  have  seen,  a  corporation  formed  for  the  purpose  of  preventing 
competition  and  creating  a  monopoly  is  illegal,  as  contrary  to  public 
policy.  ^'^  And,  upon  the  same  principle,  any  agreement  between 
corporations  which  has  for  its  object  the  creation  of  a  ihonopoly  by 
stifling  competition  or  otherwise  is  illegal  and  void.***  Such  agree- 
ments, whether  between  corporations  or  individuals,  are  in  many  juris- 
dictions declared  illegal  by  statute.*** 


!<•  People  v.  North  River  Sugar-Refining  Oo.,  sapnu 

i»T  Ante.  p.  (12. 

ia«  Chicago  Gaslight  Ck).  v.  People's  Gaslight  &  Ck)ke  Co.,  121  111.  530,  13  N. 
B.  1G9,  2  Am.  St.  Rep.  124;  People  y.  Chicago  Gas  Trust  Co.,  180  111.  268,  22 
N.  E.  798,  8  L.  R.  A.  497,  17  Am.  St  Rep.  319;  Harding  y.  American  Glucose 
Co.,  182  111.  651,  55  N.  B.  577,  74  Am.  St.  Rep.  189,  64  L.  R.  A.  738;  State  v. 
Portland  Natural  Gas  Co.  153  Ind.  483,  53  N.  E.  1089,  53  L.  R.  A.  413,  74  Am. 
St-  Rep.  314;  State  v.  Nebraska  Distilling  Co.,  29  Neb.  700,  46  N.  W.  155; 
Richardson  y.  Buhl,  77  Mich.  632,  43  N.  W.  1102,  6  L.  R.  A.  457;  Brunswick 
Gaslight  Co.  v.  United  Gas,  F.  &  L.  Co.,  85  Me.  532,  27  Ail.  525,  35  Am.  St. 
Rep.  385;  Trenton  Potteries  Co.  v.  Oliphant,  56  N.  J.  Eq.  680,  39  Atl.  923; 
Id.,  58  N.  J.  Eq.  507,  43  Atl.  723,  46  L.  R.  A.  255,  78  Am.  St  Rep.  612;  post, 
p.  187. 

!«•  Act  July  2,  1890,  c.  647,  26  Stat  209  [U.  S.  Comp.  St  1901,  p.  3200]. 
Under  the  act  a  contract  between  manufacturers  of  iron  pipe  In  different 
states,  whereby  free  competition  was  restrained,  and'  prices  determined  by  a 
committee,  was  held  unlawful.  Addyston  Pipe  &  S.  Co.  v.  United  States,  175 
U.  S.  211,  20  Sup.  Ct  96,  44  L.  Ed.  136.  Cf.  United  States  y.  E.  C.  Knight  Co.. 
156  U.  S.  1,  15  Sup.  Ct  249,  89  L.  Ed.  325;  Hopkins  y.  United  States,  171  U 
S.  578,  19  Sup.  Ct  40,  43  L.  Ed.  290;  Anderson  y.  United  States,  171  U.  S. 
604,  19  Sup.  Ct  60,  43  L.  Ed.  800.  A  combination  of  stockholders  in  two  com- 
peting railway  companies  to  form  a  holding  corporation  which  should  ac- 
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Although  traffic  agreements  between  connecting  carriers  which  have 
not  for  their  object  the  prevention  of  competition  are  legal,**®  pooling 
arrangements,  or  other  contracts  between  railway  companies  owning 
competing  lines,  the  object  of  which  is  to  prevent  competition,  in 
the  absence  of  express  authority,  are  illegal  and  ultra  vires.***  It 
was  held  in  New  Hampshire,  however,  that  a  contract  between  com- 
peting railway  companies  made  for  the  purpose  of  preventing  com- 
petition, but  not  for  the  purpose  of  raising  the  prices  of  transporta- 
tion above  a  reasonable  standard,  is  not  void  as  against  public  policy.*** 
Under  the  act  of  congress  of  July  2,  1890,  declaring  illegal  "every 
contract,  combination,  in  the  form  of  a  trust  or.  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  commerce  among  the  several  states 
or  with  foreign  nations,"  **•  it  was  held  that  the  prohibited  contracts 
include  all  contracts  or  combinations  in  restraint  of  trade  or  commerce, 
whether  the  restraint  imposed  is  reasonable  or  unreasonable,  and  that 
the  act  applies  to  a  contract  between  competing  carriers  by  rail  form- 
ing an  association  for  maintaining  and  regulating  rates  of  transporta- 
tion.*** A  contract  by  a  railway  corporation  to  give  exclusive  or 
special  privileges  over  its  road  to  shippers  is  illegal  and  void.*** 

quire,  in  exchange  for  its  own  capital  stock,  a  controlling  Interest  in  the  capi- 
tal stock  of  e&ch  of  such  railway  companies,  violates  the  act  Northern 
Securities  Ck).  ▼.  United  States,  lOS  U.  8.  Id7,  24  Sup.  Gt  43d,  48  L.  Ed.  679. 
Where  such  holding  company  was  adjudged  illegal,  a  stockholder  could  not 
enforce  return  of  the  specific  stock  transferred  by  him  to  the  company,  since 
he  was  himself  a  conspirator.  (Continental  Securities  Co.  ▼.  Northern  Securi- 
ties Co.,  66  N.  J.  Eq.  274,  67  Atl.  876, 

1*0  Ante,  p.  126. 

1*1  Hartford  &  N.  H.  R.  Ca  v.  New  York  &  N.  H.  B.  Co.,  3  Rob.  (N.  Y.) 
411;  Stewart  v.  Erie  &  W.  Trans.  Co.,  17  Minn.  872  (Gil.  848);  Texas  &  P. 
Ry.  Co.  v.  Southern  Pac.  Ry.  Co.,  41  La.  Ann.  970,  6  South.  888,  17  Am.  St 
Rep.  445.  A  pooling  arrangement  between  rival  railroad  companies,  fixing 
freight  rates,  is  prima  facie  lUegaL  Cleveland,  C,  C.  &  I.  Ry.  Ca  v.  Closser, 
126  Ind.  348,  26  N.  E.  159,  9  L.  R.  A.  754,  22  Am.  St  Rep.  593. 

i*s  Manchester  &  L.  R.  Co.  v.  Concord  R.  Co.,  66  N.  H.  100,  20  Atl.  383, 
9  L.  R.  A.  689,  49  Am.  St  Rep.  582.  And  see  Post  v.  Southern  Ry.  Co.,  103 
Tenn.  184,  52  S.  W.  801,  55  L.  R.  A.  481. 

i*s  See  note  139,  supra. 

1**  United  States  v.  Trans-Missouri  Freight  Ass'n,  166  U.  S.  290,  17  Sup. 
Ct  540,  41  L.  Ed.  1007;  United  States  y.  Joint-Traffic  Ass*n,  171  U.  S.  505, 
19  Sup.  Ct.  25,  43  L.  Ed.  259. 

1*6  Messenger  v.  Pennsylvania  R.  Co.,  36  N.  J.  Law,  407,  13  Am.  Rep.  457; 
Id.,  37  N.  J.  Law,  531,  18  Am.  Rep.  754;  Scofleld  v.  Lake  Shore  &  M.  S.  Ry. 
Co.,  43  Ohio  St.  571,  3  N.  E.  907,  54  Am.  Rep.  846;  Brundred  v.  Rice,  49  Ohio 
St  640.  32  N.  E.  169,  34  Am.  St  Rep.  589;  Chicago  &  A.  R.  Co.  v.  Suffem,  129 
111.  274,  21  N.  E.  824;  Fitzgerald  v.  Grand  Trunk  R.  Co.,  63  Vt  169,  22  Atl. 
76,  13  L.  R.  A.  70. 
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Power  to  Acquire  and  Hold  Stock  in  Another  Corporation, 

Although  It  appears  to  be  otherwise  in  England***  and  in  some  of 
our  states,**'  it  is  generally  held  in  this  country  that  a  corporation 
has  no  power  to  subscribe  for  or  to  purchase  stock  in  another 
corporation,  unless  such  power  is  expressly  given  in  its  charter  or  is 
reasonably  implied  in  it.***     "Were  this  not  so,"  it  has  been  said, 

!*•  In  re  Asiatic  Banking  CJorp.,  L.  R.  4  Ch.  App.  252,  1  Gumming,  Cas. 
Prlv.  CJorp.  359,  W.  D.  Smith,  Cas.  Ctorp  21,  Shep.  Cas.  C«rp.  113;  In  re 
Barned's  Banking  Co.,  L.  R  3  Ch.  App.  105. 

i*T  Booth  V.  Robinson,  55  Md.  419;  Davis  v.  United  States  Electric  Power 
&  Light  Co.,  77  Md.  35,  25  Atl.  982;  Iowa  Lumber  Co.  v.  Foster,  49  Iowa, 
25,  31  Am.  Rep.  140;  Calumet  Paper  Co.  v.  Stotts  Inv.  Co.,  96  Iowa,  147,  64 
N.  W.  782,  59  Am.  St.  Rep.  362;  White  ▼.  G.  W.  Marquardt  &  Sons,  105  Iowa, 
145,  74  N.  W.  930;  Traer  v.  Lucas  Prospecting  Co.,  124  Iowa,  107,  99  N.  W. 
290;  Joseph  Bancroft  &  Sons  t.  Bloede,  106  Fed.  396,  45  C.  C.  A.  354,  52  L. 
R.  A.  734. 

!*•  Franklin  Co.  ▼.  Lewiston  Inst,  for  Savings,  68  Me.  43,  28  Am.  Rep.  9, 
1  Cumming,  Cas.  Priv.  Corp.  343;  Franklin  Bank  v.  Commercial  Bank.  36 
Ohio  St.  350,  38  Am.  Rep.  594,  1  Cumming,  Cas.  Priv.  Corp.  348,  W.  D.  Smith, 
Cas.  Corp.  26;  Nassau  Bank  v.  Jones,  95  N.  Y.  115,  47  Am.  Rep.  14,  1  Cum- 
ming, Cas.  Priv.  Corp.  298;  Pearson  v.  Concord  R.  Corp.,  62  N.  H.  537,  13 
Ajn.  St  Rep.  590;  Mechanics'  &  Workingmen's  Mut  Sav.  Bank  v.  Meriden 
Ag.  Co.,  24  Conn.  159;  Milbank  v.  Railroad  Co.,  64  How.  Prac.  (N.  Y.)  20,  1 
Cumming,  Cas.  Priv.  Corp.  353;  Byrne  v.  Manufacturing  Co.,  65  Conn.  336, 
31  Atl.  833,  28  L.  R.  A.  304;  Denny  Hotel  Co.  v.  Schram,  6  Wash.  134,  32  Pac. 
1002,  36  Am.  St.  Rep.  130;  Hazlehurst  v.  Railroad  Co.,  43  6a.  13;  Buckoye 
Marble  &  Freestone  Co.  v.  Harvey,  92  Tenn.  115,  20  S.  W.  427,  18  L.  R.  A. 
252;  Valley  Ry.  Co.  v.  Lake  Erie  Iron  Co.,  46  Ohio  St.  44.  18  N.  E.  486,  1  L. 
R,  A.  412;  Knowles  v.  Sandercock,  107  Cal.  629,  40  Pac.  1047;  People  v.  Chi- 
cago Gas  Trust  Co.,  130  111.  268,  22  N.  B.  798,  8  L.  R  A.  497,  17  Am.  St  Rep. 
319;  People  v.  Pullman  Palace  Car  Co.,  175  111.  125,  51  N.  B.  664,  64  L.  IL  A. 
366;  State  v.  Newman,  51  La.  Ann.  833,  25  South.  408,  72  Am.  St  Rep.  476; 
McAlester  Mfg.  Co.  v.  Florence  Cotton  &  J.  Co.,  128  Ala.  240,  30  South.  632: 
Nebraska  Shirt  Co.  v.  Horton  (Neb.)  93  N.  W.  225;  Lester  &,  Haltom  v.  Bemis 
Lumber  Co.,  71  Ark.  379,  74  S.  W.  518;  California  Nat  Bank  v.  Kennedy,  107 
U.  S.  632,  17  Sup.  Ct  831,  42  L.  Bd.  198;  First  Nat  Bank  v.  Hawkins,  174 
U.  S.  364, 19  Sup.  Ct  739,  43  L.  Ed.  1007;  De  La  Vergne  R.  M.  Co.  v.  German 
Savings  Inst,  175  U.  S.  40,  20  Sup.  Ct  20,  44  L.  Bd.  65.  A  corporation  cannot 
organize  a  subordinate  corporation.  Lagrone  v.  Tlmmerman,  46  S.  C.  372,  24 
S.  B.  290.  A  foreign  corporation  cannot  be  allowed  to  purchase  the  stock 
of,  and  80  control,  a  domestic  corporation.  Buckeye  Marble  ft  Freestone  Co. 
V.  Harvey,  supra.  The  purchase  by  a  national  bank  of  the  stock  of  another 
corporation  1b  ultra  vires,  and  the  bank  is  not  estopped  to  deny  itsi  liability 
for  the  debts  of  such  corporation,  though  it  has  received  dividends.  California 
Nat  Bank  v.  Kennedy,  supra.  See,  also,  First  Nat  Bank  v.  Hawkins,  supra ; 
Chemical  Nat  Bank  v.  Havermale,  120  Cal.  601,  52  Pac.  1071,  65  Am.  St 
Rep.  206.  But  see  White  v.  Marquardt  &  Sons,  105  Iowa,  145,  74  N.  W.  930; 
Tourtelot  v.  Whltehed,  9  N.  D.  407,  84  N.  W.  8 ;  Hunt  v.  Hauser  Malting  Co., 
90  Minn.  282,  96  N.  W.  85.  A  corporation  may  promote  a  new  corporation  to 
conduct  a  similar  business,  where  it  is  authorized,  in  addition  to  manuf actur- 
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one  corporation,  by  buying  up  the  majority  of  the  shares  of  the 
stock  of  another,  could  take  the  entire  management  of  its  business, 
however  foreign  such  business  might  be  to  that  which  the  corporation 
so  purchasing  such  shares  was  created  to  carry  on.  A  banking  cor- 
poration could  become  the  operator  of  a  railroad,  or  carry  on  the 
business  of  manufacturing,  and  any  other  corporation  could  engage 
in  banking  by  obtaining  the  control  of  the  bank's  stock."  **•  The 
power  to  purchase  stock  in  other  corporations  may,  of  course,  be  ex- 
pressly granted,*"*^  and  it  may  be  implied  when  it  is  a  necessary  or 
reasonable  means  of  carrying  out  the  powers  conferred  upon. 
Thus  a  power  to  acquire  stock  in  another  company  may  be  implied 
from  the  power  to  consolidate  with  it,  as  a  proper  step  towards  con- 
solidation or  as  necessarily  included  in  the  grant  of  so  large  a 
power.*'*  But  power  to  invest  in  the  shares  of  another  corporation  is 
not  to  be  implied  because  both  are  engaged  in  a  similar  kind  of 
business.*** 

ing,  to  acquire  stocks  of  corporations  and  vote  thereon.  Rnbino  v.  Pressed 
Steel  Gar  Ck>.  (N.  J.  Ch.)  58  Atl.  1050.  In  such  case  it  may  organize  and  hold 
stocks  of  corporations  In  other  states.  Dittman  ▼.  Distilling  Co.,  of  America, 
64  N.  J.  Bq.  537,  54  Atl.  570.  Cf.  Coler  v.  Tacoma  Ry.  Ck).,  64  N.  J.  Bq.  117, 
54  Atl.  418.  Though  the  articles  express  a  i>ower  to  own  stock  in  other  cor^ 
porations,  in  the  absence  of  statute  or  authority  to  do  so,  such  stock  cannot 
be  voted  at  stockholders'  meetings.  Parsons  v.  Tacoma  Smelting  &  B»  Co., 
25  Wash.  492,  65  Pac.  765. 

!«•  Franklin  Bank  y.  Commercial  Bank,  86  Ohio  St  850,  88  Am.  Rep.  594, 
1  Camming,  Cas.  Prlv.  Corp.  848,  W.  D.  Smith,  Cas.  Corp.  26. 

1  BO  See  In  re  Buffalo,  N.  Y.  ft  E.  R.  Co.  (Sup.)  37  N.  Y.  Supp.  1048;  Market 
St.  Ry.  Co.  ▼.  Hellman,  109  Cal.  571,  42  Pac.  225;  Trenton  Potteries  Co.  v. 
Olyphant,  58  N.  J.  Bq.  507,  43  Atl.  723,  46  L.  R.  A.  255,  78  Am.  St.  Rep.  612: 
Trust  Co.  V.  State,  109  Ga.  736,  35  S.  B.  323,  48  L.  R.  A.  520;  Joseph  Bancroft 
&  Sons  V.  Bloede,  106  Fed.  396,  45  C.  C.  A.  354,  52  L.  R.  A.  734.  Cf.  Anglo^ 
American  Mtg.  &  A.  Co.  y.  Lombard,  132  Fed.  721,  68  C.  C.  A.  89.  Although 
a  New  Jersey  corporation  may  hold  stock  in  other  corporations,  it  being 
unlawful  under  the  constitution  and  decisions  in  Washington  for  any  corpora- 
tion to  hold  stock  and  exercise  the  rights  of  stockholders  in  a  corporation 
of  that  state,  the  New  Jersey  courts  will  restrain  an  arrangement,  on  bill 
filed  by  a  stockholder  in  a  New  Jersey  corporation,  whereby  It  was  to  trans- 
fer Its  property  and  franchises  to  a  Washington  corporation  and  the  latter 
was  to  issue  its  stock  therefor.  Coler  v.  Tacoma  Ry.  ft  P.  Co.,  65  N.  J.  Bq. 
347,  54  Atl.  413,  103  Am.  St  Rep.  786. 

iBi  Todd  V.  Kentucky  Union  Land  Co.  (C.  C.)  57  Fed.  47;  Marbury  v.  Ken- 
tucky Union  Land  Co.,  62  Fed.  335,  10  C.  C.  A.  393;  Louisville  Trust  Co.  v. 
Louisville,  N.  A.  &  C.  R.  Co.,  75  Fed.  433,  22  C.  C.  A.  378;  MacOinniss  v. 
Boston  &  M.  Consol.  C.  &  S.  Min«  Co.,  29  Mont  428,  75  Pac.  89. 

15a  See  Pearson  v.  Concord  R.  Co.,  62  N.  H.  537,  13  Am.  St.  Rep.  590;  Peo- 
ple V.  Chicago  Gas  Trust  Co.,  130  UL  268,  22  N.  B.  798,  8  L.  R.  A.  497,  17 
Am.  St  Rep.  819. 
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The  rule  that  a  corporation  has  not  implied  power  to  acquire 
stock  in  another  corporation  is  subject  to  some  exceptions.  A  cor- 
poration may  in  good  faith  take  and  hold  stock  in  another  corpora- 
tion to  secure  a  debt  which  is  due  it,  or  in  payment  of  a  debt/**  and 
it  may  acquire  stock  by  levy  and  sale.***  A  corporation  having  power 
to  lend  money  may  accept  stock  in  another  corporation  as  security  for 
a  loan,  and  by  enforcement  of  its  rights  as  pledgee  may  become  the 
owner  of  the  stock.***  Although  dealing  in  stocks  is  not  expressly 
prohibited  by  the  national  banking  act,  such  prohibition  is  implied 
from  a  failure  to  grant  the  power;***  but  a  national  bank,  in  the 
honest  exercise  of  the  power  to  compromise  a  doubtful  debt  owing 
to  it,  may  take  stocks  with  a  view  to  their  subsequent  sale  or  con- 
version into  money,  so  as  to  make  good  or  reduce  an  anticipated 
loss;  **^  and  a  national  bank  may  accept  stock  as  security  for  a  loan.*** 

It  has  been  held  that  a  private  corporation,  for  the  purpose  of  retir- 
ing from  business  and  with  the  consent  of  its  stockholders,  may  sell 
all  its  property  to  another  corporation  and  take  stock  in  the  latter 
in  payment,  for  distribution  among  the  stockholders;  **•  but  an  agree- 
ment by  which  a  corporation  is  to  sell  its  property  and  good  will 
to  another  corporation  and  restrict  itself  to  holding  stock  in  the 
latter,  through  which  its  proper  business  is  to  be  carried  on,  is 
ultra  vires.*** 

iss  Talmage  t.  Pell,  7  N.  Y.  328;  First  Nat  Bank  y.  National  Bxch.  Bank, 
92  U.  S.  122,  23  L.  Ed.  079,  1  Gumming,  Gas.  Prly.  Oorp.  368;  Tourtelot  y. 
Whitehed,  0  N.  D.  407,  84  N.  W.  8;  Fidelity  Ins.  Go.  y.  German  Say.  Bank, 
127  Iowa,  501,  103  N.  W.  958. 

1B4  National  Bank  y.  Gase,  99  U.  S.  628,  25  L.  Ed.  448. 

166  National  Bank  y.  Gase,  99  U.  8.  633,  25  L.  Ed.  448;  Kennedy  y.  Gallfomia 
Say.  Bk.  101  Gal.  496,  85  Pac.  1039,  40  Am.  St  Rep.  69.  .But  see  Franklin 
Bank  y.  Gommercial  Bank,  36  Ohio  St.  350,  88  Am.  Rep.  594. 

156  First  Nat  Bank  y.  National  Exch.  Bank,  92  U.  S.  122,  23  K  Ed.  679, 
GnmmlngB,  Gas.  Priy.  Gorp.  368. 

167  Id. 

IB 6  National  Bank  y.  Glase,  snpra. 

is»  Holmes  &  Griggs  Mannrg  Go.  y.  Holmes  &  W.  Metal  Go.,  127  N.  Y.  252, 
27  N.  E.  831,  24  Am.  St  Rep.  448,  2  Gumming,  Gas.  Priy.  Gorp.  85.  And  see 
Treadwell  y.  Manufacturing  Go.,  7  Gray  (Mass.)  393,  66  Am.  Dec.  490;  Pinkus 
y.  Minneapolis  Linen  Mills  Go.,  65  Minn.  40,  67  N.  W.  643;  Metcalf  y.  Ameri- 
can School  Furniture  Go.  (G.  0.)  122  Fed.  115.  A  corporation,  though  author- 
ized to  take  stock  in  other  corporations,  may  not,  without  the  consent  of  all 
its  stockholders,  transfer  all  its  property  to  another  corporation  and  take  in 
payment  the  stock  of  such  corporation.  Morris  y.  Elyton  Land  Go.,  125  Ala. 
263,  28  South.  513;  Elyton  Land  Co.  y.  Dowdell,  113  Ala.  177,  20  South.  981, 
59  Am.  St  Rep.  105. 

i«o  McGutcheon  y.  Merz  Gapsule  Go.,  71  Fed.  789,  19  a  0.  A.  108^  31  L.  B. 
A.  415. 
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Where  a  corporation  subscribes  and  pays  for  stock  In  another 
corporation,  but  is  without  power  to  do  so,  it  may  collect  the  divi- 
dends thereon  and  sell  and  dispose  of  the  stock,  but  may  not  vote 
thereon.***" 

Power  of  Corporation  to  Acquire  and  Hold  its  Own  Stock. 

In  England  it  is  held  that,  unless  expressly  authorized,  a  corpora- 
tion has  no  power  to  purchase  its  own  stock,  either  for  the  purpose 
of  selling  or  reissuing  it,  or  for  the  purpose  of  holding  or  retiring 
it,  as  such  a  transaction  is  considered  foreign  to  the  purposes  of  a 
corporation,  and  an  illegitimate  employment  of  its  capit^.***  The 
same  rule  prevails  in  some  jurisdictions  in  this  country.**'  In  sup- 
port of  this  doctrine  it  is  urged  that  a  purchase  of  shares,  if  made 
out  of  the  capital,  effects  a  reduction  of  the  fund  on  which  creditors 
have  a  right  to  rely,  and  that  in  any  case,  even  if  made  from  the 
net  profits,  it  reduces  the  number  of  stockholders,  to  whom  the  cred- 
itors may  have  a  right  ultimately  to  look  for  payment,  to  the  injury 
of  the  creditors,  as  well  as  of  the  other  stockholders,  who  may  be 
called  upon  to  pay  the  demands  of  creditors.***  Moreover,  it  has  been 
said,  it  "tends  inevitably  to  breaches  of  their  duty  on  the  part  of 
the  directors,  and  to  fraud  and  rigging  the  market  on  the  part  of  the 
corporation  itself."  **• 

The  doctrine  does  not  prevent  a  corporation  from  taking  its  own 
stock  as  security  for,  or  in  pajmient  of,  a  debt  due  to  it***  The  na- 
tional banking  act  expressly  prohibits  a  national  bank  from  making 
any  loan  or  discount  on  the  security  of  the  shares  of  its  own  capital 
stock,  or  from  becoming  the  purchaser  or  holder  thereof,  unless  such 

i«i  State  V.  Newman,  61  La.  Ann.  833,  25  South.  408,  72  Am.  St  Rep.  476; 
Bigbee  &  W.  B.  Packet  Co.  y.  Moore,  121  Ala.  379,  25  South.  602. 

16S  Trevor  y.  Whltworth,  L.  R.  12  App.  Gas.  409,  1  Gmnmings,  Cas.  Priv. 
Corp.  384.    See,  also,  Belerby  y.  Royland  &  M.  S.  S.  Co.  [1902]  2  COi.  14. 

les  Coppln  y.  Railroad  Co.,  38  Ohio  St  275,  43  Am.  Rep.  425,  1  Cumming, 
Cas.  Priy.  Corp.  393,  W.  D.  Smith,  Cas.  Corp.  29,  Shep.  Cas.  Corp.  121;  State 
y.  Oberlin  BIdg.  &  Loan  Ass'n,  35  Ohio  St  258,  1  Gumming,  Cas.  Priy.  Corp. 
566.  And  see  Hamor  y.  Taylor-Rice  Engineering  Co.  (C.  C.)  84  Fed.  392;  Her- 
ring y.  Ruskin  Co-Op.  Ass'n  (Tenn.  Ch.  App.)  52  S.  W.  327;  Adams  ft  West- 
lake  Co.  y.  Deyette,  8  S.  D.  119,  65  N.  W.  471,  31  L.  R.  A.  497,  59  Am.  St  Rep. 
751. 

!•«  See  Treyor  y.  Whltworth,  supra;  Coppin  y.  Qreenlees  &  R.  Co.,  supra; 
18  Hary.  L.  R.  531. 

i«5  Green's  Brice,  Ultra  Vires,  95. 

!••  Taylor  y.  Exporting  Co.,  6  Ohio,  177;  Coppin  y.  Railroad  Co.,  supra; 
First  Nat  Bank  y.  National  Exch.  Bank,  92  U.  S.  122,  23  L.  Ed.  679;  Ex  parte 
Hohnes,  6  Oow.  (N.  Y.)  426;  City  Bank  y.  Bruce,  17  N.  Y.  507;  State  y.  Smith, 
48  Yt  266,  284;  Williams  y.  Manufacturing  Co.,  3  Md.  Ch.  418,  452;  Morgan 
y.  Lewis,  46  Ohio  St  1, 17  N.  B.  558;  Barto  y.  Nix,  15  Wash.  563,  46  Pac  1033. 
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security  or  purchase  shall  be  necessary  to  prevent  loss  upon  a  debt 
previously  contracted  in  good  faith;  and  it  is  further  provided  that 
stock  so  purchased  or  acquired  shall,  within  six  months  from  the  date 
of  its  purchase,  be  sold  or  disposed  of  at  public  or  private  sale,  or, 
in  default  thereof,  a  receiver  may  be  appointed  to  close  up  the  busi- 
ness. **^ 

In  many  jurisdictions,  however,  the  doctrine  that  a  corporation 
cannot  purchase  its  own  stock  is  not  recognized;  but,  on  the  con- 
trary, it  is  the  prevailing  doctrine  in  the  United  States  that,  in  the 
absence  of  express  restrictions,  a  corporation  may  purchase  its  own 
stock,  provided  the  purchase  be  not  to  the  prejudice  of  its  creditors.**' 
In  case  of  purchase  by  the  corporation,  the  stock  does  not  merge,  but 
may  be  reissued.* ••  The  power  may  not  be  exercised  to  the  injury 
of  the  stockholders  *'•  or  of  creditors  of  the  corporation,  and,  if 

i«T  First  Nat  Bank  v.  Stewart,  107  U.  S.  676.  2  Sup.  Ct  778,  27  L.  Ed.  692, 
1  Camming,  Gas.  Priv.  Corp.  S97.  If  the  fact  that  a  national  bank  has  made 
such  prohibited  loan  can  be  urged  against  the  validity  of  the  transaction  b3' 
any  one  except  the  government,  it  can  be  done  only  before  the  contract  Is 
executed  and  while  the  security  is  still  subsisting  in  the  hands  of  the  bank. 
First  Nat  Bank  v.  Stewart,  supra. 

i««  Chicago,  P.  &  S.  W.  R.  Ck>.  v.  Town  of  Marseilles,  84  111.  145,  643,  1  Gum- 
ming, Oas.  Priv.  Ck)rp.  874,  877;  W.  D.  Smith,  Gas.  Corp.  82,  Shep.  Gas.  Gorp. 
118;  Glapp  v.  Peterson,  104  111.  26;  Republic  Life  Ins.  Go.  y.  Swigert,  185  III. 
150,  25  N.  B.  680,  12  L.  R.  A.  828;  Glty  Bank  v.  Bruce,  17  N.  Y.  507;  Dupee  v. 
Water  Power  Go.,  114  Mass.  87;  New  Bngland  Trust  Go.,  v.  Abbott  162  Mass. 
148^  38  N.  B.  432.  27  L.  R.  A.  271;  Dock  v.  Schllchter-Jute  Gordage  Go.,  167 
Pa.  370,  31  Atl.  666;  Ghapman  v.  Iron  Glad  Rheostat  Go.,  62  N.  J.  Law,  497, 
41  Atl.  690;  Lumber  Go.  v.  Foster,  49  Iowa,  25,  31  Am.  Rep.  140;  Wisconsin 
Lumber  Ob.  v.  Greene  &  W.  Tel.  Go.,  127  Iowa,  350,  101  N.  W.  742,  69  L.  R. 
A.  968,  109  Am.  St  Rep.  387;  Shoemaker  v.  Washburn  Lumber  Go.,  97  Wis. 
585,  73  N.  W.  333;  Marvin  v.  Anderson,  111  Wis.  387,  87  N.  W.  226;  Porter 
V.  Plymouth  Gold  Min.  Go.  29  Mont  347,  74  Pac  938,  101  Am.  St  Rep.  569; 
Joseph  V.  Rair,  82  App.  Div.  47,  84  N.  T.  Supp.  546,  affirmed  176  N.  Y.  611,  68 
N.  £.  1118;  First  Nat  Bank  v.  Salem  Gapital  F.  M.  Go.  (G.  O.)  39  Fed.  89; 
Bumes  v.  Bumes  (G.  G.)  132  Fed.  485.  A  sale  of  its  stock  by  a  corporation, 
with  an  option  to  tlie  purchaser  to  return  it  and  receive  back  his  money,  is 
valid.  Vent  v.  Duluth  Spice  Go.,  64  Minn.  307,  67  N.  W.  70.  And  see  Jones 
V.  Morrison,  31  Minn.  140,  16  N.  W.  864;  Fremont  Garriage  Mfg.  Co.  v.  Thorn- 
sen,  65  Neb.  370,  91  N.  W.  376. 

!••  State  V.  Smitli,  48  Yt  266;  Gommonwealth  v.  Boston  &  A.  R.  Go.,  142 
Mass.  146,  7  N.  B.  716. 

IT*  Lowe  V.  Pioneer  Threshing  Go.  (G.  G.)  70  Fed.  646;  Price  v.  Pine  Moun- 
tain Iron  &  G.  Go.  (Ky.)  32  S.  W.  267;  Augsburg  Land  &  I.  Go.  v.  Pepper,  95 
Va.  92,  27  S.  B.  807.  Gf.  Berger  v.  United  States  Steel  Gorp.,  63  N.  J.  Eq.  809. 
53  Atl.  68;  Oliver  v.  Rahway  Ice  Go.,  64  N.  J.  Bq.  596,  54  Atl.  460;  Wisconsin 
Lumber  Go.  v.  Greene  &  W.  Tel.  Go.,  127  Iowa,  350, 101  N,  W.  742,  69  L.  R.  A. 
968,  109  Am.  St  Rep.  387. 
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SO  exercised,  a  court  of  equity  will  grant  relief.*^*  If  the  purchase 
would  render  the  corporation  insolvent,  it  will  not  be  permitted.*^" 
But,  even  if  the  corporation  be  solvent  and  act  in  good  faith,  the 
purchase  may  be  impeached  by  creditors  who  are  injured  thereby. 
The  rule  has  been  put  upon  the  ground  that  the  capital  stock  of  a 
corporation  is  a  "fund  set  apart  for  the  payment  of  its  debts,"  *^' 
and  that  property  paid  by  a  corporation  in  the  purchase  of  its  stock 
miy  be  followed  by  an  injiu-ed  creditor  into  the  hands  of  any  one  but 
a  bona  fide  purchaser  for  value. *^*  But  it  is  not  necessary  to  resort 
to  the  trust-fund  doctrine.*'*  "The  courts  that  have  most  distinctly 
answered  and  upheld  this  doctrine  [that  a  corporation  may  purchase 
its  own  stock]  have  definitely  held  to  and  rigidly  enforced  the  col- 
lateral principle  that  a  corporation  cannot  become  such  purchaser 
when  it  results  in  a  fraud  upon  the  rights  of  or  injury  or  loss  to  the 
creditors  of  the  corporation.  The  danger  of  fraud  being  perpetrated 
upon,  or  injury  or  loss  resulting,  to  creditors,  was  one  of  the  potent 
reasons  moving  the  courts  of  England  to  establish  and  adhere  to  the 
rule  that  a  corporation  cannot  become  a  purchaser  of  its  own  shares 
of  stock.  In  view  of  the  contrary  doctrine  obtaining  in  most  of  the 
courts  of  this  country,  the  safety  of  the  creditors  of  a  corporation 
lies  in  the  reorganization  and  enforcement  of  the  collateral  principal 
above  set  forth."  *'• 

Power  to  Consolidate, 

A  corporation  has  no  power  to  consolidate  with  another  corporation, 
unless  the  power  is  expressly  conferred  upon  it*''    This  is  because  the 

iTi  Clapp  v.  Peterson,  104  111.  26;  Com.  Nat.  Bank  v.  Burch,  141  111.  519,  31 
N.  B.  420,  ^  Am.  St  Rep.  831;  Adams  &  Westlake  Ck>.  v.  Deyette,  5  S.  D. 
418,  59  N.  W.  214,  49  Am.  St  Rep.  887,  B.  c.  8  S.  D.  119.  65  N.  W.  471,  31  L. 
R.  A.  497,  59  Am.  St  Rep.  751;  Hall  v.  Henderson,  126  Ala.  449,  28  South.  531. 
And  see  cases  supra,  note  168. 

173  Bumes  v.  Bumes  (G.  C)  182  Fed.  485. 

ITS  Olmstead  y.  Vance  &  Jones  Co.,  196  111.  236,  63  N.  E.  634. 

174  Clapp  V.  Peterson,  104  111.  26,  1  Gumming,  Gas.  Priv.  Corp.  380. 
17B  Post  p.  526. 

176  Burnes  v.  Bumes,  supra. 

177  Pearce  v.  Madison,  etc.,  R.  Co.,  21  How.  (U.  S.)  441,  16  L.  Ed.  184;  Fer- 
guson y.  Meredith,  1  Wall.  (U.  S.)  25;  17  L.  Bd.  604;  Kavanaugh  y.  Omaha  L. 
A8S*n  (C.  C.)  84  Fed.  295;  Cole  y.  Mercantile  Trust  Co.,  133  N.  Y.  164,  30  N. 
E.  847,  28  Am.  St  Rep.  615;  East  Line,  etc.,  R.  Go.  y.  State,  75  Tex.  434,  12  S. 
W.  690;  Topeka  Paper  Co.  y.  Oklahoma  Pub.  Co.,  7  Okl.  220,  54  Pac.  455; 
Overstreet  y.  Citizens*  Bank,  12  Okl,  383,  72  Pac.  379.  An  attempted  consoli- 
dation of  a  domestic  and  a  foreign  railroad  company,  in  the  absence  of  stat- 
utory authorization,  does  not  create  a  corporation  de  facto.  American  Loan  & 
Trust  Co.  y.  Minnesota  &  N.  W.  R.  Co.,  157  111.  641,  42  N.  B.  153.  Cf.  Shad- 
ford  y.  Detroit  Y.  ft  A.  A.  R.  Co.,  130  Mich.  300,  89  N.  W.  960.  Power  to  a 
railroad  company  to  ''unite'*  its  road  with  another  does  not  authorize  con- 
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effect  of  the  consolidation  is  ordinarily  to  create  a  new  and  distinct  cor- 
poration, to  which  the  consent  of  the  state  is  necessary.*'*  The  con- 
sent of  the  state  may  be  expressed  in  the  charter,*'*  or  in  a  general 
enabling  act,***  or  by  legislative  ratification.***  The  power  must  be 
conferred  upon  each  of  the  consolidating  corporations ;  ***  but  it  has 
been  held  that  power  given  to  one  railroad  company  to  consolidate 
with  any  other  company  authorized  any  other  company  to  consolidate 
with  it*** 

Unless  the  power  to  consolidate  is  contained  in  the  charter,***  a 
consolidation  can  be  effected,  notwithstanding  subsequent  legislative 
authority,  only  by  unanimous  consent  of  the  stockholders.***  But, 
under  a  reserved  power  on  the  part  of  the  legislature  to  alter  or  amend 
the  charter,  the  legislature  may  authorize  a  consolidation  without 
such  consent*** 


solidation.  Louisville  &  N.  R.  Go.  v.  Commonwealth  of  Kentucky,  161  U.  a 
e77,  16  Sup.  Ct  714,  40  L.  Ed.  849. 

ITS  Ante,  p.  80. 

IT*  Nugent  V.  Supervisors,  19  Wall.  (U.  8.)  241,  22  L.  Ed.  83.  The  grant  of 
power  to  consolidate  may  he  withdrawn  before  a  consolidation  has  taken 
place.  Pearsall  v.  Great  Northerti  Ry.  Co.,  161  U.  S.  646,  16  Sup.  Ct.  705, 
40  L.  Ed.  838;  Louisyllle  &  N.  A.  R.  Co.  y.  Commonwealth  of  Kentucky,  supra. 

180  Black  Y.  Deleware  &  R.  Canal  Co.,  24  N.  J.  Eq.  455.  A  consolidation 
under  a  statute  which  authorizes  the  consolidation  of  "any  two  corporations 
*  *  *  whose  objects  and  business  are,  In  general,  of  the  same  nature," 
\B  not  invalidated  by  the  fact  that  one  of  the  constituent  corporations  was  it- 
self created  by  a  prior  consolidation.  Jones  v.  Missouri-Edison  Electric  Co. 
(O.  C.)  135  Fed.  153.  See,  also,  Birmingham  Ry.,  L.  &  P.  Co.  y.  Enslen,  144 
Ala.  343,  39  So.  74;  Mayfield  y.  Alton  Ry.,  Q.  &  E.  Co.,  198  111.  528^  65  N.  E. 
100. 

lai  Mead  v.  New  York,  H.  &  M.  R.  Co.,  45  Conn.  199. 

i8»  Louisville  &  N.  R.  Co.  v.  Commonwealth  of  Kentucky,  161  U.  S.  677,  16 
Sup.  Ct  714,  40  L.  Ed.  849. 

!••  In  re  Prospect  Park,  etc.,  R.  Co.,  67  N.  Y.  371.  But  see  Morrill  y.  Smith 
County,  89  Tex.  529,  36  S.  W.  56. 

ia«  Railroad  Co.  y.  Brown,  26  Ohio  St  223 ;  Nugent  y.  Putnam  Co.,  19  Wall. 
(U.  S.)  241,  22  L.  Ed.  83;  Mayfield  y.  Alton  Ry.,  Gas  &  E.  Co.,  198  111.  528, 
65  N.  B.  100. 

ia«  Clearwater  y.  Meredith,  1  Wall.  (IT.  S.)  25,  17  L.  Ed.  604;  Black  y.  Dela- 
ware &  R.  Canal  Co.,  24  N.  J.  Eq.  455;  Mills  y.  Central  R.  Co.,  41  N.  J.  Eq.  1,  2 
AtL  453;  Botts  y.  Simpsonyllle  &  B.  C.  Turnpike  Co.,  88  Ky.  54,  10  S.  W.  134, 
2  L.  R.  A.  594;  Deposit  Bank  y.  Barrett  (Ky.)  13  S.  W.  337.  As  to  the  remedies 
of  dissenting  stockholders,  see  Tanner  y.  Lindell  Ry.  Co.,  180  Mo.  1,  79  S.  W. 
155,  103  Am.  St  Rep.  534. 

!••  Nugent  y.  Superyisors,  19  Wall.  (U.  S.)  241,  22  L.  Ed.  83;  Hale  y. 
Cheshire  R.  Co.  161  Mass.  443,  37  N.  E.  307;  Market  St  Ry.  Co.  y.  Hellman, 
109  Cal.  571,  42  Pac  225;  McKee  y.  Chautauqua  Assembly,  130  Fed.  537,  65 
a  C.  A«  8;  post,  p.  212. 
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effect  of  the  consolidation  is  ordinarily  to  create  a  new  corpora- 
tinn  anrf  to  work  a  dissoluti6n"6f  the  consoMatihg  cui  pui  aiions.^^^ 
One  corporation  may,  however,  absorb  another  by  purchasing~Ihe 
other's  assets,  stock  and  franchises,  and  issuing  its  own  shares  to  the 
shareholders  of  the  other,  continuing  its  own  existence  with  enlarged 
powers.*''  Whether  tlie  consolidation  works  a  dissolution  of  the 
constituent  corporations  depends  upon  the  statute  authorizing  it.*'* 
So,  too,  the  powers  of  the  consolidated  corporation  depend  upon  the 
statute  authorizing  the  consolidation.***^  As  a  rule,  the  consolidated 
corporation  succeeds  to  the  rights  and  franchises  of  the  constituent 
corporations,  *•*  as,  for  example,  the  right  to  acquire  property  under 
the  power  of  eminent  domain,**'  a  right  to  occupy  the  streets,**'  or 
an  exclusive  right  to  supply  gas.***    By  virtue  of  the  consolidation  the 

i»T  Clearwater  v.  Meredith,  1  Wall.  (U.  S.)  25,  17  L.  Ed.  604;  Railroad  Co. 
r.  Georgia,  98  U.  S.  861,  25  L.  Ed.  185;  Yazoo  &  M.  V.  R.  Co.  v.  Adams.  180 
U.  S.  1,  21  Sup.  Ct  240,  46  L.  Ed.  395;  State  v.  Bailey,  16  Ind.  46^  79  Am.  Dec. 
405;  Fee  v.  New  Orleans  Gas  L.  Co.,  35  La.  Ann.  413;  Adams  v.  Tazoo  &  M. 
V.  R.  Co.,  77  Miss.  194,  24  South.  200,  317,  28  South.  956,  60  L.  R.  A.  33;  Rail- 
way Co.  V.  Smith,  40  Kan.  192,  19  Pac.  636;  Wagner  ▼.  Atchison,  T.  &  S.  F.  R. 
Co.,  9  Kan.  App.  661,  58  Pac.  1018;  Rio  Grande  W.  Ry.  Co.  v.  Telluride  Pow- 
er Trans.  Co.,  16  Utah,  125,  51  Pac.  147;  Jones  y.  Missouri-Edison  Electric 
Co.  (C.  C.)  135  Fed.  153. 

i««  Central  R.,  etc..  Co.  v.  Georgia,  92  U.  S.  665,  23  L.  Ed.  757;  Chicago,  S. 
F.  &  C.  Co.  V.  Ashling,  160  111.  373,  43  N.  B.  373;  Plngree  v.  Michigan  Cent  R. 
Co.,  118  Mich.  314,  76  N.  W.  635,  53  L.  R.  A.  274. 

189  Keokuk  &  W.  R.  Co.  v.  State,  152  IT.  S.  301,  14  Sup.  Ct  592,  88  L.  Ed. 
450;  Houek  y.  Iiesueur,  145  Mo.  822,  46  S.  W.  1075w  And  see  eases  cited  in 
two  preceding  notes. 

i»o  Shields  V.  Ohio,  95  U.  S.  319,  24  L.  Ed.  357;  Shaw  v.  City  of  Covington, 
194  U.  S.  593,  24  Sup.  Ct  754,  48  L.  Ed.  1131. 

101  dimmer  y.  State,  30  Ark.  677;  Miller  v.  Lancaster.  5  Gold.  (Tenn.)  514; 
Mead  v.  New  York,  H.,  etc,  R.  Co.,  45  Conn.  199 ;  Fisher  y.  New  York,  C  &  H. 
R.  R.  Co.,  46  N.  Y,  644;  Covington  Gaslight  Co.  v.  Covington  (Ky.)  58  S.  W. 
805;  Consolidated  Gas  Co.  v.  Baltimore  County,  98  Md.  689,  57  Atl.  29.  That 
the  consolidated  company  succeeds  to  the  right  of  one  of  the  constituent  com- 
panies to  receive  bonds  which  a  municipal  corporation  is  authorized  to  issue 
to  it,  see  Livingston  County  v.  First  Nat  Bank,  128  U.  S.  102,  9  Sup.  Ot.  18, 
32  L.  Ed.  359.  Cf.  Harshman  v.  Bates  County,  92  U.  S.  569,  23  L.  Ed.  747. 
See  10  Cyc  305.  That  the  consolidated  company  succeeds  to  the  right  of  one 
of  the  constituent  companies  to  receive  bonds  voted  by  a  municipal  corpora- 
tion to  aid  in  building  its  road,  see  Bates  County  v.  Winters,  112  U.  S.  325, 
5  Sup.  Ct  157,  28  L.  Eki.  744.    As  to  exemption  from  taxation,  post,  p.  542. 

i»«  Toledo,  A.  A.  &  G.  T.  R.  Co.  v.  Dunlap,  47  Mich.  456,  11  N.  W.  271; 
Trester  v.  Missouri  Pac.  Ry.  Co.,  33  Neb.  171,  49  N.  W.  1110.  And  see  Abbott 
V.  New  York  &  N.  E.  R.  Co.  145  Mass.  459,  15  N.  E.  91. 

i»«  Africa  V.  Board  of  Mayor,  eta  (C.  C.)  70  Fed.  729. 

i»*  New  Orleans  Gaslight  Co.  v.  Louisiana  Light  &  H.  P.  &  M.  Co.,  115  U. 
S.  650,  6  Sup.  Ct  252,  29  L.  Ed.  516.  Compare  Shaw  v.  City  of  Covington,  194 
U.  S.  593,  24  Sup.  Ct  754,  48  Lw  Ed.  1131,  where,  in  view  of  the  provisions  of 
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title  of  the  constituent  corporations  to  real  property  vests  in  the  new 
corporation/**  and  choses  in  action  of  the  constituent  companies  are 
assigned  to  it.^**  As  a  rule  the  new  corporation  becomes  liable  for 
the  debts  and  liabilities  of  the  constituent  companies.^*^ 

Presumption. 

The  presumption  being  in  favor  of  right  doing,  the  contracts  of  a 
corporation  will  be  presumed  to  be  within  the  legitimate  scope  and 
purpose  of  the  corporation  until  the  contrary  appears,  and  the  burden 
of  showing  the  contrary  rests  upon  the  party  who  objects.***  The 
presumption  is  that  a  conveyance  to  a  corporation  authorized  to  ac- 
quire land  for  some  purposes  only  was  taken  by  it  for  a  lawful  purpose. 
If  the  purpose  was  in  fact  illegal,  the  fact  must  be  affirmatively 
shown.*** 


the  consolidation  statute,  It  was  held  that  an  exclusive  privilege  to  conduct 
an  electric  light,  heat,  or  power  business,  which  had  been  conferred  upon  one 
of  the  constltaent  corporations,  was  not  continued  in  the  consolidated  cor- 
poration. 

19S  Gashman  v.  Brownlee,  128  Ind.  206,  27  N.  E.  600;  Day  v.  New  York  S. 
&  W.  R.  Ck>.,  58  N.  J.  Lraw,  677,  S4  Atl.  1081;  Greene  v.  Woodland  Ave.,  etc., 
B.  Co.,  62  Ohio  St  07,  56  N.  B.  042. 

!••  University  of  Vermont  v.  Baxter,  42  Vt  99;  Bank  of  Long  Island  v. 
Toung,  101  App.  Dlv.  88,  91  N.  Y.  Supp.  849. 

i*T  Post,  p.  542. 

!••  Downing  v.  Road  Co.,  40  N,  H.  280, 1  Cummlng,  Oas.  Priv.  Corp.  148,  W. 
D.  Smith,  Cas.  Corp.  129,  Shep.  Cas.  Corp.  75;  Thomas  v.  Railroad  Co.,  101 
U.  S.  71,  25  L.  Ed.  950,  1  Camming,  Cas.  Priv.  Corp.  164,  W.  D.  Smith,  Cas. 
Oorp.  132,  Shep.  Cas.  Corp.  70;  Barker  v.  Insurance  Co.,  8  Wend.  (N.  Y.)  94, 
20  Am.  Dec.  664;  Nelson  v.  Eaton,  26  N.  Y.  410;  Patterson  v.  Robinson,  116 
N.  Y.  193,  22  N.  B.  372;  EUerman  v.  Stock  Yards  Co.,  49  N.  J.  Eq.  217,  23  Atl. 
287. 

!••  Ghantanque  County  Bank  v.  Risley,  19  N.  Y.  869,  75  Am.  Dec.  347; 
Regents  of  University  of  Michigan  r*  Detroit  Yonng  Men's  Society,  12  Mich. 
188. 
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SAME— FOBM  AND  MODE  OF  OORPORATB  OOHTBAOTS. 


68.  It  was  at  ona  timo  held  thmtf  ««▼•  in  a  fow  oasei,  a  oorporation 
eoald  not  oontraot  eseept  under  its  oovporate  seal.  It  is  now 
settled,  howoTer,  that,  ezoept  in  so  far  as  theve  may  be  ezpTOSs 
vestriotions  in  its  charter  or  in  son&e  statute,  a  corporation  ean 
oontraot  by  reiolntions  or  by  asents,  and  without  a  seal,  in  any 
ease  where  a  natural  person  oovld  contract  without  a  seal. 
And,  like  a  natural  person,  it  n&ay  be  liable  quasi  en  contractu. 

59.  If  the  charter  of  a  eorporation,  or  son&e  statute,  prescribes  a  par- 

ticular  mode  or  form  for  entorins  into  oontraots,  that  mode  and 
form  must  be  f oUowed*    Bu^ 

(a)  The  statute  must  be  mandatory,  and  not  n&erely  direotory. 

(b)  The   ftatute   will   not  be   so  construed  as   to  prerent  recorery, 

where  the  contract  has  been  esecuted  and  ooniideration  fur- 
niihed  by  one  of  the  parties,  unless  inch  a  legislative  intent  is 
dear. 

60.  A  seal  need  not  be  affixed  by  the  officers  of  a  corporation.     It  is 

sufficient  if  they  direct  it  to  be  divne  by  another,  or  adopt  a 
•eal  affined  by  another. 

61*  A  seal  does  not  prevent  inquiry  into  the  consideration  for  a  cor- 
porate contract  for  the  purpose  of  determining  whether  it  is 
ultra  Tires. 

Under  the  old  common  law,  the  general  rule  was  that  a  corporation 
could  only  manifest  its  intention,  and  so  enter  into  contracts,  by  the 
use  of  its  corporate  seal.*®®  To  this  rule  there  were  some  exceptions, 
based  upon  necessity  or  convenience.  Whenever  to  hold  the  general 
rule  applicable  would  occasion  very  great  inconvenience,  or  tend 
to  defeat  the  very  object  for  which  the  corporation  was  created,  it 
was  allowed  to  contract  without  seal.  The  retainer  of  an  inferior 
servant,*®*  and  the  doing  of  acts  frequently  recurring  or  too  insig- 
nificant to  be  worth  the  trouble  of  affixing  the  common  seal,  were 
established  exceptions.  In  England  a  distinction  between  trading 
and  nontrading  corporations  has  become  established,*®*  and  to-day 

200  i<A  corporation,"  said  Blackstone,  "being  an  Invisible  body,  cannot  mani- 
fest its  Intention  by  any  personal  act  or  oral  discourse.  It  therefore  speaks 
and  acts  only  by  its  common  seal.  For,  though  the  particular  members  may 
express  their  private  consents  to  any  act  by  words  or  signing  their  names,  yet 
this  does  not  bind  the  corporation;  It  is  the  fixing  of  the  seal,  and  that  only, 
which  unites  the  several  assents  of  the  individuals  who  compose  the  com- 
munity, and  makes  one  Joint  assent  of  the  whole."  1  BL  Gomm.  475.  See 
Horn  V.  Ivy,  1  Vent.  47;  East  London  Waterworks  Ck>.  v.  Bailey,  12  Moore, 
532,  4  Bing.  283;  Dunston  v.  Ck>ke  Co.,  8  Bam.  &  Adol.  125. 

a  01  See  Horn  v.  Ivy,  1  Vent  47. 

202  See  Church  v.  Imperial  GasUght  &  a  Co.,  6  Ad.  &  E.  816;  Mayor  of 
Ludlow  V.  Charlton,  6  M.  &  W.  815. 
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a  trading  corporation  may  accept  bills  of  exchange  or  execute  promis- 
sory notes,*^'  and  make  other  contracts  in  the  direct  course  of  their 
business,*®*  and  may  appoint  agents  by  parol.***  In  the  United 
States  the  old  rule  requiring  the  use  of  the  seal  is  no  longer  recog- 
nized to  any  extent,  if  at  all.**'  On  the  contrary,  unless  the  charter 
or  some  statute  provides  otherwise,  a  corporation  need  only  use  a  seal 
where  an  individual  would  be  required  to  use  one.**^  In  all  cases 
where  it  is  not  so  restricted,  it  may  appoint  or  employ  an  attorney, 
agent,  or  servant  by  parol  or  by  writing  not  under  seal;  ***  and  any 
contract  made  by  him  in  writing  not  under  seal,  or  orally,  within  the 
scope  of  his  authority  and  of  the  legitimate  purposes  of  the  corpora- 
tion, will  be  binding  as  the  contract  of  the  corporation.***  And  a 
corporation  may,  like  a  natural  person,  ratify  any  contract  made  by 

>•>  Ohnrch  t.  Imperial  Gaslight  ft  OL  Co,  rapra ;  ante,  pu  187. 

«o*  Morawetz,  Ck)rp.,  %  338. 

ao6  gonth  of  Ireland  (Colliery  Go.  y.  Waddle,  L.  R.  4  G.  P.  617,  affirming  L. 
R.  3  G.  P.  463;  Henderson  y.  Australia  Steam  Navigation  Go.,  5  El.  &  Bl.  409. 

S06  Bank  of  Golumbia  v.  Patterson's  Adm*r,  7  Qranch  (IT.  S.)  299,  3  L.  Ed. 
351,  1  Gumming,  Gas.  Priv.  Gorp.  112,  per  Mr.  Justice  Story. 

SOT  A  bill  in  equity  may  be  answered  by  a  corporation  only  under  seal.  R. 
Frank  Williams  Go.  v.  United  States  Baking  Go.,  86  Md.  475,  38  Atl.  990. 

SOS  See  Topping  ▼.  Blckford,  4  Allen  (Mass.)  120,  1  Gumming,  Gas.  Priv. 
Corp.  118;  Bank  of  Golumbia  v.  Patterson's  Adm'r,  supra;  Gk)odwin  v.  Screw 
Ck>.,  34  N.  H.  378^  1  Gumming,  Gas.  Priv.  Gorp.  119;  Pixley  v.  Railroad  Go., 
33  Gal.  183,  91  Am.  Dec.  623,  1  Gumming,  Gas.  Priy.  Gorp.  121;  Hand  v.  Goal 
Oo.,  143  Pa.  408,  22  Atl.  709;  Lathrop  v.  Bank,  8  Dana  (Ky.)  114,  33  Am.  Dec. 
481.  ''Authority  in  the  agent  may  be  inferred  from  the  conduct  of  its  officers,  or 
from  their  knowledge  and  neglect  to  make  objection,  as  well  as  in  the  case 
of  individuals.'*  Sherman  y.  Pitch,  96  Mass.  59.  See,  also,  Q.  V.  B.  Min.  Go. 
y.  First  Nat  Bank,  95  Fed.  28,  86  G.  a  A.  633.  Flaherty  y.  Atlantic  Lumber 
Go.,  58  N.  J.  Eq.  467,  44  Atl.  186;  Brown  y.  British  &  Am.  Mortg.  Oo.,  86 
Miss.  388,  38  South.  312.  The  seal  of  a  corporation  is  not  necessary  to  the 
validity  of  a  power  of  attorney  to  confess  judgment  Ford  y.  Hill,  92  Wis. 
188,  66  N.  W.  115,  53  Am.  St  Rep.  902. 

200  Bank  of  Ctolumbla  y.  Patterson's  Adm*r,  supra.  And  see  Mott  y.  Hicks, 
1  Ck>w.  (N.  T.)  513,  18  Am.  Dec.  550;  Fleckner  y.  Bank,  8  Wheat  (U.  S.)  338, 
357,  5  L.  Ed.  631.  Australian  Royal  Mall  Steam  Nay.  0>.  y.  Marzettl,  32  Eng. 
Law  A  Eq.  572;  Muscatine  Water  Go.  y.  Muscatine  Lumber  Ck>.,  85  Iowa,  112, 
52  N.  W.  108,  39  Am.  St  Rep.  284;  Regents  of  University  of  Michigan  y.  De- 
troit Young  Men's  Soc.,  12  Mich.  138;  Glty  of  Selma  y.  Mullen,  46  Ala.  411; 
Board  of  Education  of  Illinois  v.  Greenbaum,  39  111.  609;  Town  of  New 
Athens  y.  Thomas,  82  111.  259;  B.  8.  Green  0>.  v.  Blodgett,  159  111.  169,  42  N. 
E.  176^  50  Am.  St  Rep.  146;  Ghristian  Ghurch  of  Wolcott  v.  Johnson,  53  Ind. 
273;  Fowler  y.  Bell  (Tex.  Giv.  App.)  35  8.  W.  822;  Allen  v.  Glty  of  Portland, 
35  Ore.  420,  58  Pac  509;  Speirs  y.  Union  Drop-Forge  Oo.,  174  Mass.  175,  54  N. 
E.  497.  If  the  seal  be  not  affixed  to  a  contract  the  authority  of  the  officer 
executing  it  must  be  shown.  Fontana  y.  Pacific  Gan.  Go.,  129  Gal.  51,  61  Pac. 
580. 
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a  person  on  its  behalf,  wbicb  it  could  bave  autborized  him  to  make.'*^*^ 
So,  also,  a  corporation  may  be  liable,  like  a  natural  person,  on  con- 
tracts implied,  as  a  matter  of  fact,  from  corporate  acts,***  and  on 
quasi  contractual  obligations,  or  contracts  implied,  as  a  matter  of 
law,  because  of  benefits  conferred,  or  because  of  duties  imposed, 
by  law.*** 

If  the  charter  of  a  corporation,  or  some  statute  applicable  to  it, 
expressly  prescribes  a  certain  mode  or  form  for  entering  into  con- 
tracts, that  mode  and  form  must  be  followed,***  provided  the  require- 
ment is  mandatory,  and  not  merely  directory.***  Even  where  there 
is  such  a  provision,  and  it  is  not  complied  with,  the  corporation  may  be 
liable.  Tlius,  if  it  enters  into  a  contract,  but  not  in  the  form  pre- 
scribed by  its  charter  or  a  statute,  and  receives  the  consideration,  it 
cannot  always  escape  liability  to  pay  therefor  on  the  ground  that  the 
contract  was  not  in  the  prescribed  form,  though  it  might  have  de- 
feated a  recovery  so  long  as  the  contract  remained  wholly  executory. 
In  Pixley  v.  Western  Pac.  R.  Co.,***  the  charter  of  a  railroad  com- 

«io  Pixley  v.  Railroad  Co.,  33  Cal.  183,  91  Am.  Dec.  623,  1  Gumming,  Cas. 
Priv.  Ctorp.  121;  Peterson  v.  City  of  New  York,  17  N.  Y.  450;  Flster  v.  La  Rue, 
15  Barb.  (N.  Y.)  323.  In  this  case  it  was  said:  ''It  is  well  settled,  at  least 
in  this  country,  that  where  a  person  la  employed  for  a  corporation  by  one  as- 
suming to  act  in  its  behalf,  and  goes  on  and  renders  the  services  according 
to  the  agreement,  with  the  knowledge  of  its  officers,  and  without  notice  that 
the  contract  is  not  recognized  as  valid  and  binding,  such  corporation  will  be 
held  to  have  sanctioned  and  ratified  the  contract,  and  be  compelled  to  pay  for 
the  services  according  to  the  agreement  Having  availed  itself  of  the  services, 
and  received  the  benefits,  it  is  bound  in  conscience  to  pay,  and  will  not  be 
heard  to  say  that  the  original  agreement  was  not  made  by  a  person  legally 
authorized  to  contract." 

sii  Pixley  V.  Railroad  Co.,  33  Oal.  183,  91  Am.  Dec.  623,  1  Cumming,  Cas. 
Priv.  Corp.  121;  Goodwin  v.  Screw  Co.,  34  N.  H.  378,  1  Cumming,  Cas.  Priv. 
Corp.  119;  Clcotte  v.  Catholic  Church,  60  Mich.  552,  27  N.  W.  682;  Proprietors 
of  Canal  Bridge  v.  Gordon,  1  Pick.  (Mass.)  297,  11  Am.  Dec.  170;  City  of  Selma 
V.  Mullen,  46  Ala.  411;  Town  of  New  Athens  v.  Thomas,  82  111.  259;  Lowe  y. 
Ring,  115  Wis.  575,  92  N.  W.  238. 

21  s  Bank  of  Columbia  v.  Patterson's  Adm'r,  7  Granch  (U.  S.)  299, 3  U  Ed.  351, 
1  Cumming,  Cas.  Priv.  Corp.  112;  Danforth  v.  President,  etc.,  12  Johns.  (N. 
Y.)  227;  Seagraves  v.  City  of  Alton,  13  111.  366;  Trustees  of  Cincinnati  Tp.  v. 
Ogden,  5  Ohio,  23;  Jefferys  v.  Gurr,  2  Barn.  &  Adol.  833. 

ais  Head  v.  Insurance  Co.,  2  Cranch  (U.  S.)  127, 2  L.  Ed.  229;  Bissell  v.  Spring 
Valley  Tp.,  110  U.  S.  162.  3  Sup.  Ct  555,  28  L.  Ed.  105.  As  that  all  contracts 
shall  be  In  writing,  and  signed  by  a  particular  officer  or  officers.  Topping  v. 
Bickford,  4  Allen  (Mass.)  120,  1  Cumming,  Cas.  Priv.  Corp.  118;  Pixley  v. 
Railroad  Co.,  33  Cal.  183,  91  Am.  Dec.  623,  1  Cumming,  Cas.  Priv.  Corp.  121. 

2i«  Southern  Life  Ins.  &  Trust  Co.  v.  Lanier,  5  Fla.  110,  58  Am.  Dec.  448; 
,Wihe  V.  Fishing  Co.,  2  Conn,  2C0;  Bulkley  v.  Fishing  Co.,  2  Conn«  252,  7  Am. 
Dec.  271. 

216  Pixley  V.  Railroad  Co.,  33  Cal.  183,  91  Am.  Dec.  623^  1  Cumming,  Cas. 
Priv.  Corp.  12L 
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pany  declared  that  no  contract  should  be  binding  on  the  company  un- 
less in  writing.  The  directors  orally  employed  the  plaintiffs  to  render 
services  for  the  company,  and,  after  the  services  were  rendered,  it 
was  sought  lo  defeat  a  recovery  therefor  because  the  contract  was 
not  in  writing.  The  court  held,  however,  that  the  charter,  properly 
interpreted,  only  related  to  executory  contracts,  and  did  not  exempt 
the  company  from  liability  to  pay  for  the  services  after  having  had  the 
benefit  of  them.  "It  may  be,"  it  was  said,  "that,  while  such  contract 
remains  executory  on  both  sides,  an  action  could  not  be  maintained 
by  either  party  to  enforce  it ;  but  where  one  of  the  contracting  parties 
has  completely  performed  it  on  his  part,  and  thereby  rendered  to  the 
other  the  consideration  stipulated,  the  party,  having  received  the  con- 
sideration promised,  cannot  be  permitted  to  escape  liability  on  the 
naked  letter  of  the  statute,  because  the  meaning  of  the  law  is  not  such 
as  to  afford  immunity  from  liability  in  such  a  case."  **•  So,  in  North 
Carolina,  where  the  Code  provides  that  contracts  by  corporations 
for  over  $100  must  be  in  writing,  it  is  held  that  the  provision  does 
not  apply  to  executed  contracts.**^  If,  under  such  a  statute,  the 
verbal  contract  is  executed  in  part  only,  the  corporation  cannot  be 
compelled  to  continue  the  contract,  but  is  liable  for  what  it  has  re- 
ceived by  the  part  performance.**' 

In  general,  where  an  officer  is  the  proper  officer  to  execute  a  con- 
tract on  behalf  of  the  corporation,  a  person  dealing  with  him  is  en- 
titled to  assume  that  he  is  acting  regularly,  and  that  all  formalities  or 
acts  of  the  corporation  or  its  officers  relating  to  the  internal  manage- 
ment of  its  affairs  on  which  the  right  to  execute  the  contract  is  con- 
ditioned have  been  performed,  and  the  rights  of  such  person  will  not 
be  affected  because  they  have  not  been  performed.^** 

sie  And  see  Fister  ▼.  La  Rue,  15  Barb.  (N.  Y.)  323. 

SIT  GnrtiB  T.  Mining  Co.,  109  N.  C.  401,  13  S.  E.  944;  Clowe  y.  Product  Oo., 
114  N.  C.  304,  19  S.  E.  153. 

2i»  Roberts  v.  Woodworking  Co.,  Ill  N.  C.  432,  16  S.  E.  415. 

si»  Hadcensack  Water  Co.  ▼.  DeKay,  36  N.  J.  Eq.  548;  Kuser  t.  Wright,  52 
N.  J.  Eq.  825,  81  Atl.  397;  Schnltze  y.  Van  Doren,  64  N.  J.  Eq.  465,  53  Atl. 
815;  Connecticat  Mnt.  Life  Ins.  Co.  t.  Cleveland,  41  Barb.  (N.  Y.)  9;  Ashley 
Wire  Co.  T.  Illinois  Steel  Co.,  164  111.  149,  45  N.  E.  410,  56  Am.  St  Rep.  187; 
Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  652,  19  Sup. 
Ct  817,  48  L.  Ed.  1081.  'The  doctrine  which  validates  securities  within  the 
apparent  powers  of  the  corporation,  but  improperly,  and  therefore  Illegally, 
Issued,  applies  only  In  favor  of  bona  fide  holders  for  value.  A  person  who 
takes  such  a  security*  with  knowledge  that  the  conditions  on  which  alone 
the  security  was  authorized  were  not  fulfilled  Is  not  protected,  and  In  his 
hands  the  security  Is  invalid,  though  the  imperfection  is  In  some  matter  re- 
lating to  the  internal  affairs  of  the  corporation,  which  would  be  unavailable 
against  a  bona  fide  holder  of  the  same  security."  Hackensack  Water  Co.  v. 
DeKay,  supra.    See,  also.  Head  v.  Providence  Ins.  Co.  2  Oranch  (U.  S.)  127, 
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Contracts  under  Seal, 

A  seal  is  said  by  Lord  Coke  to  be  wax,  with  an  impression;  and 
no  doubt  anciently  wax  was  the  only  substance  used,  but  it  is  no 
longer  essential.  The  impression  may  be  made  on  a  wafer  attached 
to  the  instrument,  or  any  other  substance  sufficiently  tenacious  to 
adhere,  and  capable  of  receiving  an  impression.  It  is  therefore  held 
sufficient  if  the  impression  is  made  on  the  paper  itself  on  which  the 
instrument  is  written.  It  need  not  be  on  a  separate  substance  at- 
tached to  the  paper.*  **^  In  some  states,  statutes  have  been  passed 
making  a  scrawl  or  scroll  sufficient,  and  in  some  this  has  been  held 
sufficient  independently  of  any  statute ;  but  by  the  weight  of  authority, 
at  common  law,  an  impression  is  essential ;  *'^  and  in  the  case  of  a 
corporation,  of  course,  it  must  be  by  the  duly-authorized  agent  of  the 
corporation.  It  has  been  held  that  a  fac  simile  of  the  seal  of  a  cor- 
poration, printed  upon  blank  forms  of  obligations,  prepared  to  be  exe- 
cuted by  the  corporation,  at  the  same  time  when  the  blanks  were 
printed,  and  by  the  same  agency,  was  not  a  seal  at  common  law.*** 

Where  a  corporation  executes  a  contract  or  conveyance  required 
to  be  under  seal,  the  seal  of  the  corporation  must  be  affixed,  and  by 
an  officer  or  agent  duly  authorized.***     It  is  not  necessary  that  it 

2  L.  Ed.  220;  Beatty  v.  Marine  Ins.  Co.,  2  Johns.  100,  8  Am.  Dec.  401;  Badger 
V.  American  Ins.  Oo.,  103  Mass.  244,  4  Am.  Rep.  647;  Dana  v.  Bank  of  St  Paul. 
4  Minn.  885  (Gil.  201) ;  Leonard  v.  American  Ins.  Co.,  07  Ind.  200. 

S20  Clark,  Cont  2d  Ed.  52. 

a«i  Id. 

SS2  Bates  ▼.  Railroad  Co.,  10  Allen  (Mass.)  251.  A  mortgage  purporting  to 
be  under  seal  is  not  invalid  because  only  a  scroll,  and  not  the  corporate  seal, 
is  attached.  Thayer  v.  Nehalem  Mill  Co.,  31  Ore.  487,  51  Pac.  202.  And  see 
Sarmiento  v.  Davis  Boat  &  O.  Co.,  105  Mich.  300,  63  N.  W.  205,  55  Am.  St. 
Rep.  446;    Ellison  v.  Branstrator,  153  Ind.  146,  54  N.  E.  433. 

2 SB  A  deed  of  conveyance  by  a  corporation  must  be  executed  in  the  corporate 
name  and  under  the  cori>orate  seal.  A  corporation,  like  an  Individual,  may 
adopt  any  seal  which  is  convenient  for  the  occasion.  It  must,  however,  be 
shown  to  have  been  so  adopted,  and  it  must  be  affixed  as  the  seal  of  the  cor- 
poration, and  by  an  officer  or  agent  duly  authorized.  Danville  Seminary  v. 
Mott,  136  111.  280,  28  N.  B.  54.  And  see  Garrett  v.  Belmont  Land  Co.,  04  Teun. 
450,  20  a  W.  726;  Allen  v.  Brown,  6  Kan.  App.  704,  60  Pac.  505;  Cteldwell  v. 
Morganton  Mfg.  Co.,  121  N.  C.  830,  28  S.  E.  475.  Seals  of  the  agents  who  ex- 
ecute the  instrument  will  not  do.  Regents  of  University  of  Michigan  v.  De- 
troit Young  Men's  Soc,  12  Mich.  138.  Where  an  act  prescribing  the  forms  of 
acknowledgments  provided  that,  in  case  the  corporation  had  no  seal,  the  af- 
fidavit of  the  acknowledging  officer  might  state  that  the  corporation  had  no 
seal,  it  was  held  that  the  effect  of  the  act  was  to  do  away  with  the  necessity 
of  a  seal  in  a  deed  by  a  corporation  having  no  seal.  Pullis  v.  Pullls  Bros. 
Iron  Co.,  157  Mo.  565,  57  S.  W.  1005.  See^  also,  Turner  T.  Kingston  Lumber 
&  Mfg.  Co.,  106  Tenn.  1,  68  S.  W.  854. 
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shall  be  affixed  by  the  officer  personally.  In  the  case  of  a  contract 
under  seal  by  a  natural  person,  "if  a  stranger  seal  an  instrument  by 
the  allowance,  or  commandment  precedent,  or  agreement  subsequent, 
of  the  person  who  is  to  seal  it,  that  is  sufficient."  ***  The  same  is 
true  of  contracts  under  seal  by  corporations.  Thus,  where  the  cor- 
porate seal  was  affixed  by  a  printer  to  the  bonds  of  a  corporation,  by 
direction  of  its  officers,  and  the  officers  afterwards  adopted  his  act, 
and  signed  and  issued  the  bonds,  it  was  held  that  this  was  a  sufficient 
sealing  by  the  corporation.*^* 

In  equity,  omission  of  a  seal  does  not  always  invalidate  an  instru- 
ment executed  by  a  corporation,  even  in  cases  where  it  would  be 
invalid  at  law.  A  mortgage  by  a  corporation,  for  instance,  may  be 
a  good  equitable  mortgage,  though  by  the  omission  of  the  seal  it  is 
not  good  as  a  legal  mortgage.*** 

Where  the  deed  of  a  corporation,  signed  by  a  person  authorized  to 
execute  the  same,  recites  that  it  is  sealed  with  the  corporate  seal, 
it  will  be  presumed  that  what  purports  to  be  a  seal,  placed  after  the 
person's  name,  was  the  seal  of  the  corporation.**'' 

The  mere  fact  that  a  deed  has  the  seal  of  the  corporation  attached 
does  not  make  it  the  deed  of  the  corporation,  unless  the  seal  was 
affixed  by  some  one  duly  authorized.  There  is  a  presumption,  how- 
ever, that  it  was  so  affixed,  but  the  presumption  is  not  conclusive, 
and  may  always  be  rebutted.***     In  the  absence  of  express  require- 

ss«  Gmlse,  Dig.  tit  32,  c.  2,  §  55. 

ssB  Royal  Bank  of  Llrerpool  y.  Grand  Junction  Railroad  A  Depot  Co.,  100 
Mass.  444,  97  Am.  Dec.  115,  1  Cmnming,  Gas.  Prlv.  Ck>rp.  131. 

ss«  Allis  y.  Jones  (O.  O.)  45  Fed.  148;  Precious  Blood  Soc.  y.  Elsytbe,  102 
Tenn.  40,  50  S.  W.  759. 

2S7  Benbow  y.  Ck)ok,  115  N.  G.  824,  20  S.  B.  453,  44  Am.  St  Rep.  454;  Jackson- 
yille,  M.  P.  Ry.  &  Nav.  Go.  y.  Hooper,  160  U.  S.  514,  16  Sup.  Gt.  379;  District 
of  Golnmbla  y.  Gamden  Iron  Works,  181  U.  S.  453,  21  Sup.  Gt  680,  45  L.  Ed. 
948;  G.  v.  B.  Mln.  Go.  y.  First  Nat  Bank,  95  Fed.  23,  36  G.  O.  A.  633.  And  see 
First  Nat  Bank  y.  Mining  Go.,  89  Fed.  439;  Thayer  y.  Nehalem  Mill  Go.,  31 
Ore.  437,  51  Pac.  202. 

S28  Koehler  y.  Iron  Go.,  2  Black  (U.  S.)  715,  17  L.  Bd.  339.  It  was  held  In 
this  case  that  where  neither  the  president  nor  the  secretary  pro  tern.,  who 
signed  a  mortgage  on  behalf  of  a  corporation,  nor  the  regular  secretary,  who 
was  the  regnlar  custodian  of  the  steal,  had  any  knowledge  of  the  way  In  which 
the  mortgage  became  sealed,  the  burden  of  proof  was  thrown  upon  the  party 
seeking  to  enforce  it  to  show  the  circumstances  under  which  the  seal  was  af- 
fixed, and  that  it  was  rightfully  and  properly  done.  See,  also.  Bliss  y.  Irriga- 
tion Go.,  65  Gal.  502,  4  Pac.  507;  Andres  y.  Fry,  113  Oal.  124,  45  Pac.  534; 
Gorder  y.  Gannlng  Go.,  86  Neb.  548,  54  N.  W.  830;  Yanlsh  y.  Fuel  Go.,  64  Minn. 
175»  66  N.  W.  198;  L^gett  y.  Banking  Co.,  1  N.  J.  Eq.  541,  25  Am.  Dec.  728; 
In  re  West  Jersey  Traction  Go.,  59  N.  J.  Eq.  63,  45  Atl.  282;  Reed  y.  Helols 
Carbide  Specialty  Co.,  64  N.  J.  Eq.  231,  53  Atl.  1057;  Hall  y.  Farmers'  &  M. 
Bank,  145  Mo.  418,  46  8.  W.  1000;  Graham  y.  Partee,  139  Ala.  310,  35  South. 
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ment  to  that  effect,  it  is  not  necessary  that  the  deed  of  a  corpora- 
tion, executed  by  an  agent  under  authority  of  a  vote  at  a  stockholders' 
or  directors'  meeting,  shall  recite  the  vote,*** 

Effect  of  Seal. 

It  has  been  said  that  a  sealed  instrument  conclusively  imports  a 
consideration,  and  therefore  the  holders  of  corporate  bonds  may 
maintain  an  action  thereon,  though  they  were  delivered  gratuitous- 
ly iso  'pjjjg  dictum,  however,  cannot  be  supported.  The  seal  on  a 
contract  of  a  corporation  has  no  greater  effect  than  a  seal  on  a  nat- 
ural person's  contract  The  seal  does  not  import  a  consideration  at 
all  at  common  law.  It  merely  renders  a  consideration  unnecessary.*** 
Where  there  was  in  fact  a  consideration,  the  seal  does  not  prevent  a 
natural  person  from  defeating  an  action  on  his  contract  by  showing 
that  the  consideration  was  illegal  or  immoral.***  So,  in  the  case  of 
corporate  contracts  under  seal,  want  of  consideration  may  be  shown, 
or  tfie  consideration  may  be  shown  to  have  been  such  that  the  corpora- 
tion had  no  authority  to  enter  into  the  contract.  "Although  the  ag^ree- 
ment  be  under  seal,"  said  Lord  Campbell  on  this  point,  "we  may  ex- 
amine to  see  whether  there  was  any,  and  what,  consideration  for  the 
contract  to  pay  money,  when  we  are  to  determine  whether  the  contract 
was  or  was  not  ultra  vires."  **■ 

As  we  have  pointed  out,  corporate  bonds  may  be  negotiable  in- 
struments, in  which  case  inquiry  into  the  consideration  would  not 
be  permitted,  in  order  to  defeat  liability  to  a  bona  fide  holder,*** 

1016,  101  Am.  St  Rep.  82;  Quackenboss  ▼.  Globe  &  R.  Flro  Ins.  Go.  177  N. 
T.  71,  69  N.  B.  223.  Ck)ntra,  Morrison  y.  Wilder  Gas  Co.,  91  Me.  492,  40  Atl. 
642,  64  Am.  St  Rep.  257. 

s3»McDanlel8  y.  Manufacturing  Co.,  22  Vt  274. 

2S0  Foster,  J.,  in  Royal  Bank  of  Liyerpool  y.  Grand  Junction  Railroad  & 
Depot  Oo.,  100  Mass.  444,  445,  97  Am.  Dec  115,  1  Cumming,  Cas.  Priy.  Corp. 
131. 

tsi  Anson,  Cont  49;   Clark,  Cont  (2d.  Ed.)  57. 

tss  Clark,  Oont  (2d  Ed.)  57. 

sss  Mayor,  etc.,  of  City  of  Norwicli  y.  Norfolk  Ry.  Oo.,  4  Bl.  ft  Bl.  448. 

SS4  Ante,  p.  136. 
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62.  What  Acts  are  Ultra  Vires — ^A  Corporation  Can  Bxceed  Its  Powers. 

63.  Effect  of  Ultra  Vires  Act— In  General. 

65,  66.  Ultra  Vires  Conyeyances  of  Land  or  Transfers  of  Personalty. 

67.  Ultra  Vires  Contracts. 

6&  Illegal  Contracts. 


IXTHAT  ACTS  ABE  ITLTRA  VIKESS-^  OORPOBATIOH  OAK  EXCISED 

ITS  POWEBS. 


62.  Am  aet  is  said  to  be  ultra  Tires  when  it  is  beyond  the  eorporate 
powers.  By  the  term  "power,**  as  applied  to  corporations,  is 
neant  authority  or  richt  to  aet*  It  is  possible  for  a  corpora- 
tion to  exceed  its  powers  and  do  nnanthorised  acts,  and  ont  of 
snch  acts  rights  and  liabilities  may  arise. 

What  Acts  are  Ultra  Vires. 

An  act  which  is  beyond  the  powers  conferred  upon  the  corporation 
by  its  charter  is  said  to  be  ultra  vires.  The  term  "ultra  vires,"  however, 
is  frequently  used  in  other  senses.  Thus  it  is  sometjm^  ns^d  "to  express 
that  the  act  of  the  directors  r^r  nfflgfj-^^  is  in  eyce-<^R  of  their  authority 
as  agents  of  the  corporation,*  or  that  the  act  of  the  majority  of  the 
stockholders  is  in  violation  of  the  rights  of  the^jcoinority,  *  or  that 
the  aj;^,Jiaj^  ynt  been*  fl<Stife  hi  LUiifui'uUiy  with  requirements  of  the 
charter.*  *  w  1^  TJp  its  legitimate  use^  ^^^  fi?rp"'fsiinn  ihnnld  hfi 
applied  only  to  such  acts  as  are  b^j^nri  thr  puwgri  of  thr  rnrpnration 
itself/^  *  The  term  is  also  sometimes  used  to  express  that  the  act  is 
illegal  on  other  grounds  than  because  the  act  is  beyond  the  corporate 
powers.*  The  use  of  the  expression  should  be  confined,  however,  to 
acts  which  are  beyond  the  powers  conferred  upon  the  corporation  by  its 
charter.* 

A  Corporation  Can  Bxceed  its  Powers. 

When  it  is  said  that  a  corporation  has  such  "powers'*  only  as  are 
expressly  or  impliedly  conferred  upon  it  by  the  legislature  which  cre- 

1  Post,  pp.  430-440.  a  Post,  pp.  430-440.  •  Ante,  p.  156 

«  Camden  &  A.  B.  Co.  v.  May*s  Landing  &  B.  H.  G.  R.  Co.,  48  N.  J.  Law. 
530.  7  Atl.  523,  per  Depue,  J.  See,  also,  Building  &  L.  Assn.  y.  Home  Say. 
Ings  Bank,  181  111.  86.  54  N.  B.  610,  72  Am.  St.  Rep.  245. 

8  Post,  p.  187. 

•  Camden  &  A.  R.  Co.  y.  May's  Landing  &  B.  H.  0.  R.  Co.,  supra,  per  De- 
pue, J. 

Olark  Cobp.(2d  Bd.) — ^11 
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ated  it,  is  not  meant  that  it  is  "«f  bjf  tn  ^^  ^"y  act  in  ^-rr>^<<  ni  ^h^ 
powers  ronlerred,  but, simply  that  it  has 
such  HrWSC  It  can,  in  fact,  exceed  its  powers,  and  rights  and  liabilities 
irnrratfise  out  of  its  unauthorized  or  "ultra  vires"  acts.  In  this  respect 
it  is  like  a  natural  person.  Like  a  natural  person,  it  can  do  wrong.^  If 
it  were  otherwise,  it  could  not  become  liable  for  a  tort,  nor  could  it  be 
prosecuted  for  a  misdemeanor,  such  as  the  maintenance  of  a  nuisance ; 
and  it  is  perfectly  well  settled,  as  we  shall  see,  that  it  may  be  civilly 
liable  for  a  tort,  •  and  criminally  responsible  for  misdemeanor.*  Nor 
could  it  ever  b«:ome  liable  to  forfeiture  of  its  charter  for  a  violation 
thereof.**  So,  as  we  shall  see,  a  corporation  may,  under  some  circum- 
stances, incur  liability  by  reason  of  a  contract  entered  into  in  excess  of 
its  powers.**  "Corporations,  like  natural  persons,  have  power  and 
capacity  to  do  wrong.  They  may,  in  their  dealings  and  contracts,  break 
over  the  restraints  imposed  upon  them  by  their  charters;  and  when 
they  do  so  their  exemption  from  liability  cannot  be  claimed  on  the  mere 
ground  that  they  have  no  attributes  or  faculties  which  render  it  possible 
for  them  thus  to  act."  ** 

This  point  was  discussed  in  Bissell  v.  Michigan  Southern  &  N.  I. 
R.  Cos.**  It  was  contended  in  that  case  that  if  the  proper  officers  of 
a  corporation  enter  into  a  contract  or  transaction  which  is  not  within 
the  authority  of  the  corporation,  the  transaction  cannot  be  considered 
as  in  any  sense  that  of  the  corporation,  but  is,  in  legal  contemplation, 
that  of  the  officers  personally ;  in  other  words,  that  a  corporation  can- 
not exceed  its  powers,  and  that  for  this  reason  it  cannot,  under  any  con- 
ceivable circumstances,  be  held  liable  on  an  ultra  vires  contract  or  trans- 
action, the  officers  alone  being  liable.  Comstock,  C,  J.,  in  repudiating 
this  reasoning,  said :  "In  this  view  these  artificial  existences  are  cast 
in  so  perfect  a  mold  that  transgression  and  wrong  become  impossible. 
The  acts  and  dealings  of  a  corporation,  done  and  transacted  in  its  name 
and  behalf  by  its  board  of  directors,  vested  with  all  its  powers,  are, 
unless  justified  by  its  charter,  according  to  this  reasoning,  the  acts  and 
dealings  of  the  individuals  engaged  in  them,  and  for  which  they  alone 
ar^  responsible.  But  such,  I  apprehend,  is  not  the  nature  of  these 
bodies.  Like  natural  persons,  they  can  overleap  the  legal  and  moral 
restraints  imposed  upon  them;  in  other  words,  they  are  capable  of 
doing  wrong.   To  say  that  a  corporation  has  no  right  to  do  unauthorized 

7  See  Salt  Lake  City  v.  Holllster,  118  U.  S.  256,  6  Sup.  Ot  1055,  80  L.  Ed. 
176,  2  Gumming,  Gas.  Prlv.  Gorp.  107. 
•  Post,  p.  193.  •  Post,  p.  198.  »•  Post,  p.  235. 

11  Post,  p.  167;  Bissell  t.  Railroad  Cos.,  22  N.  Y.  250, 1  Camming,  Gas.  Friv. 
Corp.  187;  Life  &  Fire  Ins.  Co.  v.  Mechanic  Fire  Ins.  Co.,  7  Wend«  (N.  Y.)  81. 

12  Wright  y.  Hughes,  119  Ind.  824,  21  N.  B.  907,  12  Am.  St  Eep.  412. 
IS  22  N.  Y.  259,^  1  Gamming,  Gas.  Priy.  Gorp.  187. 
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acts  is  only  to  put  forth  a  very  plain  truism;  but  to  say  that  such  bodies 
have  no  power  or  capacity  to  err  is  to  impute  to  them  an  excellence 
which  does  not  belong  to  any  created  existences  with  which  we  are 
acquainted.  The  distinction  between  power  and  right  is  no  more  to 
be  lost  sight  of  in  respect  to  artificial  than  in  respect  to  natural  per- 
sons.'^  In  another  case,  where  a  similar  contention  was  made,  it  was 
said  by  Sutherland,  J.,  in  refuting  the  doctrine :  "This  would  be  a  most 
convenient  distinction  for  corporations  to  establish, — ^that  every  viola- 
tion of  their  charter,  or  assumption  of  unauthorized  power  on  the  part 
of  their  officers,  although  with  the  full  approbation  of  their  directors, 
is  to  be  considered  the  act  of  the  officers,  and  is  not  to  prejudice  the 
corporation  itself.  There  would  be  no  possibility  of  ever  convicting 
a  corporation  of  exceeding  its  powers,  and  thereby  forfeiting  its  charter, 
or  incurring  any  other  penalty,  if  this  principle  could  be  established/'  ** 


EFFECT  OF  UIiTBA  VIBES  ACT. 

63*  If  »  eorpoMition  perf onus  or  tkreateiui  to  perfom  mat  »et  whloh 
ii  ultra  TireUf  but  not  otlierwiie  unlawful— 

(a)  Tlie  itato  ntay,  when  tlie  act  is  done,  maintain  prooeedinse 
against  it  to  forfeit  its  ol&artev  for  n&ieueer. 

<b)  A  itookliolder  or  member  may,  where  the  aet  ie  threatened,  main- 
tain a  bill  in  equity  to  enjoin  the  eorporation  from  performing 
it.  He  may  me  to  enjoin  performance  of  an  ultra  Tiree  eontraot 
'Which  the  corporation  hae  already  entered  into,  provided  it  ie 
not    binding    on   the    corporation   under   the   rules   hereafter 


(o>  As  to  the  efPect  of  an  ultra  Tires  conTcyanoe  to  or  by  a  corpora- 
tion, and  as  to  the  circumstances  under  which  an  action  may 
be  maintained  on  an  ultra  Tiros  contract,  the  authorities,  as 
will  be  seen,  are  eonHictins* 

There  is  much  conflict  in  the  cases  as  to  the  effect  of  a  corporation's 
ultra  vires  acts  and  contracts,  and  as  to  the  circumstances  under  which 
they  may  give  rise  to  actions.  It  is  not  possible  to  state  general  rules 
that  will  apply  in  all  the  states.  There  are  some  rules  which  are  uni- 
versally recognized,  while  as  to  others  there  is  a  direct  conflict.  On 
some  points  there  are  decisions  by  the  same  court  which  cannot  well 
be  reconciled.  All  that  can  be  done  in  a  work  of  this  character  is  to 
group  the  decisions  as  far  as  possible,  and  show  the  different  positions 
the  courts  have  taken. 

All  the  authorities  agree  that  where  a  corporation  enters  into  an 
ultra  vires  contract,  or  performs  an  ultra  vires  act,  though  the  con- 
tract or  act  is  only  unlawful  because  it  is  unauthorized,  the  state  may, 

14  Life  ft  Fire  Ins.  Co.  v.  Mechanic  Fire  Ins.  Ck>.,  7  Wend.  (N.  Y.)  81. 
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if  the  act  is  sufficiently  flagrant  to  justify  it,  maintain  proceedings 
directly  against  the  corporation  to  enforce  a  forfeiture  of  its  charter 
for  the  misuser  of  power.  This  question  will  be  fully  considered  here- 
after." 

The  authorities  also  agree  that,  under  certain  conditions,  a  bill  in 
equity  may  be  maintained  by  a  stockholder  or  member  against  the  cor- 
poration to  enjoin  it  from  entering  into  an  ultra  vires  contract,  or  from 
performing  a  threatened  ultra  vires  act;  and  such  a  bill  may  also  be 
maintained  to  prevent  it  from  performing  an  ultra  vires  contract,** 
unless  the  contract  is  enforceable  against  it,  under  the  doctrines  which 
we  shall  presently  explain,  notwithstanding  its  ultra  vires  character. 
The  fact  that  a  stockholder  is  not  injured  by  an  ultra  vires  contract  of 
the  corporation,  to  which  all  the  other  stockholders  have  consented, 
does  not  prevent  him  from  maintaining  a  suit  to  enjoin  its  perform- 
ance.*^ 

As  to  the  effect  of  an  ultra  vires  conveyance  to  or  by  a  corporation, 
as  between  the  parties,  and  as  to  whether  an  action  may  be  maintained 
by  or  against  a  corporation  under  an  ultra  vires  contract,  the  authorities 
are  conflicting,  as  we  shall  see  in  the  following  sections. 


8AME-17I.TBA  VOLES  OONVETANOES  OF  IrAND,  OB  TRAHSFEBS 

OF  PEBSONAIiTT. 


65»  Am  ultra  vires  eoiiTeyaiioe  of  land  to  or  by  a  oorporation,  wliioli 
has  tlie  power  to  take  and  eonvey,  bvt  wbioli  in  the  particular 
initanoie  has  done  eo  for  an  nnanthorised  pnrpoie,  ii  not  Toid* 
but  Teiti  tbe  title  in  tbe  g^rantee.  But,  if  a  corporation  ie  pro* 
bibited  from  acqnirins  land*  lome  courts  bold  tbat  a  convey- 
ance to  it  ie  void*  Tbe  same  rale  applies  to  transfers  of  per- 
sonal  property* 

66.  Wben  tbe  title  to  property  which  it  has  no  authority  to  hold  has 
not  vested  in  tbe  corporation,  tbe  courts  "will  not  aid  it  to  ac- 
quire tbe  title. 

Where  a  corporation,  having  the  power  to  acquire  and  hold  land 
for  certain  purposes  only,  takes  a  conveyance  of  land  for  a  purpose  not 
authorized,  or  takes  more  land  than  it  is  authorized  to  hold,  the  con- 
veyance is  not  absolutely  void.  The  state  may  proceed  directly  against 
it  for  exceeding  the  powers  conferred  upon  it,  but  the  question  is 
solely  between  it  and  the  state.*'    Neither  the  grantor  nor  any  other 

!■  Post,  p.  2SB,  !•  Post,  p.  375. 

IT  Byrne  y.  Manufacturing  Co.,  65  Conn.  336,  31  Atl.  833,  28  L.  R.  A.  304. 

IS  It  seems  that,  in  the  absence  of  statute,  the  land  is  not  subject  to  for- 
feiture to  the  state,  but  that  its  remedy  in  a  proper  case  is  to  proceed  against 
the  corporation  to  forfeit  its  charter.    See  8  Harv.  L.  B.  15;  Commonwealth 
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private  individual  can  attack  the  conveyance  in  a  suit  by  or  against 
the  corporation  to  recover  the  land.  So  long  as  the  state  remains  in- 
active, no  one  can  complain ;  for,  as  was  said  in  a  California  case,  it 
would  lead  to  infinite  embarrassments  if  in  suits  by  corporations  to  re- 
cover possession  of  their  property  inquiries  were  permitted  as  to  the 
necessity  of  such  property  for  the  purposes  of  their  incorporation,  and 
the  title  made  to  rest  upon  the  existence  of  that  necessity.* •  If  a  cor- 
poration is  absolutely  prohibited  from  acquiring  or  holding  land,  and 
not  merely  restricted  in  the  purposes  for  which  it  may  do  so,  or  as  to 
the  amount,  it  has  been  held  that  a  conveyance  to  it  is  absolutely  void, 
and  the  objection,  therefore,  may  be  raised,  not  only  by  the  state  in  a 
proceeding  against  the  corporation,  but  also  by  the  grantor,  or  any 
other  private  individual,  collaterally,  as  in  a  suit  by  or  against  the 

V.  New  York,  L.  B.  &  W.  R.  Co.,  132  Pa.  591.  19  Atl.  291,  7  L.  R.  A.  634;  Lan- 
caster V.  Amflterdam  Imp.  Co.,  140  N.  Y.  576,  35  N.  E.  964,  24  L.  R.  A.  322; 
Fayette  Land  Co.  y.  LouisviUe  &  N.  R.  Co.,  93  Va.  274,  24  S.  E.  1016. 

i»  Natoma  Water  &  Mining  Co.  v.  Clarkln,  14  Cal.  544.  And  see  Leazure 
y.  HiUegas,  7  Serg.  &  R.  (Pa.)  313,  1  Cumming,  Cas.  Prly.  Corp.  85;  Ay  era  y. 
Banking  Co.,  L.  R.  3  P.  C.  548,  2  Cumming,  Cas.  Priy.  Corp.  20;  Hough  v. 
Land  Co.,  73  111.  23.  24  Am.  Rep.  230,  1  Cumming,  Cas.  Prly.  Corp.  90;  Barnes 
y.  Snddard,  117  111.  237,  7  N.  B.  477;  Banks  y.  Poltianx,  3  Rand.  (Va.)  136, 
15  Am.  Dee.  706;  Bone  v.  Canal  Co.  (Pa.  Sup.)  5  Atl.  751;  Fayette  Land  Co. 
y.  LouisyUle  A  N.  R.  Co.,  93  Va.  274,  24  S.  B.  1016;  Barrow  y.  Turnpike  Co., 
9  Humph.  (Tenn.)  304;  Mallett  y.  Simpson,  94  N.  C.  37,  55  Am.  Rep.  595;  Gil- 
bert y.  Hole,  2  S.  D.  164,  49  N.  W.  1;  American  Mortg.  Co.  of  Scotland  y. 
TennlUe,  87  6a.  28,  13  S.  E.  158, 12  L.  R.  A.  529;  Long  y.  Railway  Co.,  91  Ala. 
519,  8  South.  706;  Cooney  y.  Booth  Packing  Co.,  169  111.  370,  48  N.  B.  406; 
Chicago  &  A.  R.  Co.  y.  Keegan,  185  111.  70,  56  N.  E.  1088;  Central  Ohio  Natu- 
ral G.  &  F.  Co.  y.  Capital  City  Dairy  Co.,  60  Ohio  St  96,  53  N.  B.  711,  64  L. 
R.  A.  395;  Miller  y.  Flemlngsburg  &  F.  S.  Turnpike  Co.,  109  Ky.  475,  59  S.  W. 
512;  Hagerstown  Mfg.,  M.  &  I.  Co.  y.  Keedy,  91  Md.  430,  46  Atl.  965;  Rogers 
y.  Nashyllle,  C.  &  St  L.  Ry.  Co.,  91  Fed.  299,  33  C.  C.  A.  517.  It  has  been 
held,  however,  that  where  property  Is  given  by  will  to  a  corporation,  which 
has  no  capacity  to  take  or  hold  it,  or  whose  capacity  to  take  or  hold  Ij^  limited 
by  Its  charter  or  by  the  general  statute  law,  the  bequest  or  devise  will  be  in- 
valid in  so  far  as  It  exceeds  the  limit,  and  that  the  objection  may  be  raised 
by  any  pereon  interested  under  the  will.  Starkweather  v.  Bible  Soc,  72  111. 
50,  22  Am.  Rep.  133;  Wood  v.  Hammond,  16  R.  I.  98,  17  Atl.  324,  18  Atl.  108; 
Cromle's  Heirs  v.  Society,  3  Bush  (Ky.)  365;  Chamberlain  y.  Chamberlain, 
43  N.  Y.  424;  In  re  McGraw's  Estate,  45  Hun,  354,  affirmed  111  N.  Y.  66,  19 
N.  B.  233,  2  Cumming,  Cas.  Priv.  Corp.  22;  Trustees  v.  Bxecutors,  3  Jones, 
Bq.  (N.  C.)  253;  House  of  Mercy  v.  Davidson,  90  Tex.  529,  39  S.  W.  924.  But 
see,  contra,  where  the  devise  is  merely  of  more  land  than  the  corporation  is 
permitted  to  hold,  Hanson  y.  Little  Sisters  of  the  Poor,  79  Md.  434,  32  Atl. 
1052,  82  L.  R.  A.  293;  Jones  y.  Haberaham,  107  U.  S.  174,  2  Sup.  Ct.  336,  27 
L.  Ed.  401;  Hamsher  v.  Hamsher,  132  111.  273,  23  N.  E.  1123,  8  L.  R.  A«  556; 
Congregational  Church  Bldg.  Soc.  v.  Everett,  85  Md«  79,  36  Atl.  654,  35  L.  R. 
A.  693,  60  Am.  St  Rep.  308 ;  Farrington  y.  Putnam,  90  Me.  405»  87  AtL  652, 
88  I«.  B.  A.  330. 
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corporation  to  recover  the  land ;  *•  but  this  doctrine  is  not  beyond 
question.** 

In  Case  v.  Kelly  **  a  clear  distinction  was  made  by  the  supreme 
court  of  the  United  States  between  cases  in  which  the  title  to  land, 
which  a  corporation  has  no  power  to  hold,  has  vested  in  it,  and  cases  in 
which  the  title  has  not  vested  in  it,  and  the  corporation  seeks  the  aid 
of  the  court  to  acquire  title ;  and  it  was  held  that  in  the  latter  case  the 
court  should  not  aid  the  corporation.  In  the  case  at  bar,  land  had  been 
donated  to  a  railroad  company  for  purposes  not  authorized  by  its  char- 
ter, and  conveyed  to  officers  of  the  company.  A  receiver  of  the  com- 
pany brought  suit  to  charge  them  as  trustees  for  the  company,  and  to 
recover  the  land.  It  was  held  that  the  suit  could  not  be  maintained. 
"We  need  not  stop  here,"  said  the  court,  "to  inquire  whether  this  com- 
pany can  hold  title  to  lands  which  it  is  impliedly  forbidden  by  its  char- 
ter to  do,  because  the  case  before  us  is  not  one  in  which  the  title  to  the 
lands  in  question  has  ever  been  vested  in  the  company,  or  attempted  to 
be  so  vested.  The  company  is  plaintiff  in  this  action,  and  is  seeking  to 
obtain  the  title  to  such  lands.  It  has  no  authority  by  the  statute  to 
receive  such  title  and  to  own  such  lands,  and  the  question  here  is,  not 
whether  the  courts  would  deprive  it  of  such  lands  if  they  had  been  con- 
veyed to  it,  but  whether  they  will  aid  it  to  violate  the  law,  and  obtain  a 
title  which  it  has  no  power  to  hold.  We  think  the  questions  are  very 
different  ones,  and  that,  while  a  court  might  hesitate  to  declare  the  title 
to  lands  received  already,  and  in  the  possession  and  ownership  of  the 
company,  void  on  the  principle  that  they  had  no  authority  to  take  such 
lands,  it  is  very  clear  that  it  will  not  make  itself  the  active  agent  in 
behalf  of  the  company  in  violating  the  law,  and  enabling  the  company 
to  do  that  which  the  law  forbids." 

The  rules  above  stated  apply  also  to  ultra  vires  transfers  of  per- 
sonal property  and  assignments  of  choses  in  action  to  or  by  a  cor- 
poration. If  a  corporation  purchases  or  sells  personal  property,  and 
possession  is  delivered,  third  persons  cannot  dispute  the  title  under  the 
transfer,  and  contend  that  the  property  remains  in  the  seller,  on  the 

20  See  Hay  ward  v.  Davidson,  41  Ind.  212;  Carroll  y.  City  of  East  St  Louis, 
67  111.  568,  16  Am.  Rep.  632;  State  v.  Hudson  Land  Co.,  19  Wasb.  85,  52 
Pac.  574,  40  L.  R.  A.  430. 

«i  Carlow  V.  C.  Aultman  &  Co.,  23  Neb.  672,  44  N.  W.  873;  Fisk  y.  Patton, 
7  Utah,  399,  27  Pac.  1 ;  post,  p.  623. 

2«  133  U.  S.  21,  10  Sup.  Ct.  216,  33  L.  Ed.  513,  1  Cummlng,  CaSw  Priv.  Corp. 
106.  See,  also.  South  &  N.  A.  R.  Co.  t.  Highland  Ave.  &  B.  R.  Co.,  119  Ala. 
105,  24  South.  114.  One  who  has  entered  into  a  contract  to  sell  land  to  a 
corporation,  which  has  made  improvements  thereon,  cannot  refuse  to  perform 
on  the  ground  that  it  had  not  authority  to  purchase.  Coleridge  Creamery  Co. 
y.  Jenkins  66  Neb.  129,  92  N.  W.  123. 
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ground  that  the  corporation  had  no  power  to  take  and  hold  or  to  transfer 
the  same.  Nor  can  the  purchaser  of  property  from  a  corporation  defend 
an  action  on  a  note  given  to  the  corporation  for  the  price,  on  the  ground 
that  the  corporation  had  no  power  to  hold  the  property.^*  The  same 
is  true  where  a  corporation  purchases  a  note,  in  excess  of  its  powers. 
The  note  is  valid,  and  the  maker,  when  sued  thereon  by  the  corporation, 
cannot  defeat  the  action  by  alleging  that  the  purchase  was  ultra  vires- '^ 

8AME-17I.TBA  VIBES  CONTBAOTfiL 

67*  Ob  tlie  q-nestioiL  whether,  and  under  what  olrovniianoei,  an  ac- 
tion will  lie  on  an  nltra  Tiree  oontraot,  the  anthoritiei  are  in 
direct  conflict,  and  there  ie  mnch  confusion  in  the  eaeee.  The 
different  poeitions  which  have  been  tahem  by  the  eovrte  ntay  be 
■tated  thnei 
(a)  Some  of  the  ooarts  hold  that  a  contract  by  a  corporation  'which  ii 
objectionable  only  became  it  ie  nltra  Tires  ov  nnanthorised  is 
on  that  sronnd  idone  unlawful  and  Toid,  as  beins  beyond  the 
poirers  conferred  upon  it,  and  that,  as  a  rule,  no  action  can  be 
maintained  upon  it.     But 

(1)  If  the  oontraot  has  been  fully  eacecuted  on  both  sides,  the 

courts  xrUl  not  interfere  at  the  instance  of  either  party  to 
undo  what  has  been  done, 

(2)  If  the  contract  is  ezecutory  on  both  sides,  neither  party  can 

maintain  an  action  upon  it. 

(8)  Where  the  contract  is  not  clearly  ultra  vires,  but  is  so  only 
because  of  facts  or  circumstances  of  which  the  other  party 
has  neither  actual  nor  constructiTe  notice,  an  action  on 
the  contract  may  be  maintained  by  the  other  party  against 
the  corporation* 

(4)  A  negotiable  instrument  executed  or  Indorsed  by  a  e<irpora- 
tion  is  sood  as  against  it  in  the  hands  of  a  holder  for  Talue 
and  without  notice,  unless  the  corporation  clearly  had  no 
power  at  all  to  execute  or  Indorse  such  Instruments. 

(6)  A  transaction,  or  contract,  if  sererable,  may  be  valid  in  part, 
though  in  part  it  is  ultra  vires. 

(0)  Where  either  party  has  received  benefits  under  the  contract 
in  the  f  orn&  of  money,  property,  or  services,  an  action  quasi 
ex  contractu  or  suit  for  an  accouutJug  may  be  maintained 
to  recover  therefor. 

ta  See  Ryen  y.  South  AuBtralian  Banking  Co.,  L.  R.  8  P.  G.  548,  2  Cum- 
ming,  Cas.  Priv.  Corp.  20;  Edwards  v.  Fairbanks,  27  La.  Ann.  449;  2  Mor. 
Corp.  I  712;  Holmes  &  Griggs  Manufg  Co.  t.  Holmes  &  Wessell  Metal  Co., 
58  Hnn,  52,  5  N.  Y.  Snpp.  937;  Rutland  &  B.  R.  Co.  t.  Proctor,  29  Vt.  93; 
John  V.  Farwell  Co.  y.  Wolf,  96  Wis.  10,  70  N.  W.  289,  71  N.  W.  109,  37  L.  R. 
A.  138^  65  Am.  St  Rep.  22. 

s4  National  Pemberton  Bank  y.  Porter,  125  Mass.  333,  28  Am.  Rep.  235; 
Merchants'  Nat  Bank  t.  Hanson,  83  Minn.  40,  21  N.  W.  849,  53  Am.  Rep.  5; 
Baker  v.  Northwestern  Guaranty  Loan  Co.,  36  Minn.  185,  30  N.  W.  464;  St 
Paul  Gaslight  Cow  v.  Village  of  Sandstone^  73  Minn.  226,  75  N.  W.  1050. 
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(7)  If  a  eorporatlon  horrcrwm  vkonjBj  wlthimt  anthortty,  bnt  ap* 
plies  it  to  tke  payment  of  valid  Aebte»  lo  tliat  its  liabilitiee 
are  not  inereaeed,  the  lender,  or  holders  of  ohUcations  or 
seonrities  issued  for  the  loan,  will  be  jrabrosated  in  equity 
to  the  rights  of  the  creditors  of  the  eorporation  whose 
debts  have  been  so  paid. 

(b)  Most  eonrts  hold  that  the  eontraots  of  a  corporation  'whioh  are 

objectionable  only  becanso  they  are  ultra  -vires,  are  not  so  far 
illegal  that  no  action  can  bo  maintained  upon  them,  and  that 
the  plea  of  ultra  vires  should  not  prevail,  -whother  interposed 
for  or  against  the  eorporation,  when  it  would  be  inequitaUo 
and  unjust  to  allo^r  it|  as  where  the  party  seehing  to  enforce 
the  contract  has  performed  it  on  his  part. 

(c)  An  ultra  vires  contract  cannot  be  ntade  binding  upon  the  cor- 

poration by  the  assent  or  ratillcation  of  all  the  sharoholdersi 
but  some  courts  hold  otherwise,  where  the  rights  of  the 
corporate  creditors  are  not  concerned* 

The  Doctrine  that  an  Ultra  Vires  Contract  is  Void. 

According  to  the  doctrine  of  general  capacities,  which  prevails  in 
the  English  courts,  a  corporation  has  the  same  power  to  contract  as  a 
natural  person,  except  so  far  as  it  may  be  restricted  by  its  charter, 
subject  to  the  qualification,  however,  that  when  a  corporation  is  created 
for  a  particular  purpose  the  act  creating  it  impliedly  prohibits  it  from 
exercising  any  power  which  the  act  does  not  expressly  or  impliedly 
authorize.^*  And  under  this  doctrine  the  courts  have  refused  to  enforce 
prohibited  contracts.  According  to  the  doctrine  of  special  capacities, 
which  is  commonly  asserted  by  the  American  courts,  a  corporation  has 
such  powers,  and  such  powers  only,  as  are  expressly  or  impliedly  confer- 
red by  its  charter.**  If  this  doctrine  were  logically  applied,  it  would  fol- 
low that  a  contract  which  is  beyond  the  powers  conferred  upon  a  cor- 
poration— ^that  is,  which  is  ultra  vires — ^is  void  and  of  no  legal  effect. 
Perhaps  no  court  has  applied  this  doctrine  with  perfect  consistency,  but 
it  prevails  in  the  main  in  the  supreme  court  of  the  United  States  and 
in  some  of  the  other  jurisdictions.*'' 

"A  contract  of  a  corporation  which  is  ultra  vires  in  the  proper  sense,'' 
said  Mr.  Justice  Gray  in  a  leading  case,*'  "that  is  to  say,  outside  the 
object  of  its  creation  as  defined  in  the  law  of  its  organization,  and 
therefore  beyond  the  powers  conferred  upon  it  by  the  legislature,  is  not 
voidable  only,  but  wholly  void,  and  of  no  legal  effect.  The  objection 
to  the  contract  is,  not  merely  that  the  corporation  ought  not  to  have 

SB  East  Anglian  Rys.  Co.  y.  Eastern  Ck>unties  Ry.  Co.,  11  0.  B.  775,  1  Cam- 
ming, Cas.  Priv.  Cori>.  142;  Directors,  etc.,  of  Ashbury  Railway  Carriage  ft 
Iron  Co.  V.  Riclie,  L.  R.  7  H.  L.  653,  1  Gumming,  Cas.  Prlv.  Corp.  162. 

t«  Ante,  p.  121.  it  Infra,  notes  28-34. 

ss  Central  Transp.  Co.  t.  Pullman  Palace  Car  C6.,  139  U.  S.  24,  11  Sup.  Ot 
478,  35  L.  Ed.  55. 
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made  it,  but  that  it  could  not  make  it  The  contract  cannot  be  ratified 
by  either  party,  because  it  could  not  have  been  authorized  by  either. 
No  performance  on  either  side  can  give  the  unlawful  contract  any 
validity,  or  be  the  foundation  of  any  right  of  Action  upon  it  When 
a  corporation  is  acting  within  the  general  scope  of  the  powers  conferred 
upon  it  by  the  legislature,  the  corporation,  as  well  as  persons  contracting 
with  it,  may  be  estopped  to  deny  that  it  has  complied  with  the  legal 
formalities,  which  are  prerequisites  to  its  existence  or  to  its  action, 
because  such  requisites  might  in  fact  have  been  complied  with.  But 
when  the  contract  is  beyond  the  powers  conferred  upon  it  by  existing 
laws,  neither  the  corporation,  nor  the  other  party  to  the  contract,  can  be 
estopped,  by  assenting  to  it,  or  by  acting  upon  it,  to  show  that  it  was 
prohibited  by  those  laws." 

"The  reasons,"  said  Mr.  Justice  Gray,  in  another  case,**  "why 
a  corporation  is  not  liable  upon  a  contract  ultra  vires, — that  is  to  say, 
beyond  the  powers  conferred  upon  it  by  the  legislature,  and  varying 
from  the  objects  of  its  creation,  as  declared  in  the  law  of  its  organiza- 
tion,— are:  (1)  The  interests  of  the  public  that  the  corporation  shall 
not  transcend  the  powers  granted ;  (2)  the  interest  of  the  stockholders 
that  the  capital  shall  not  be  subjected  to  the  risk  of  enterprises  not 
contemplated  by  the  charter,  and  therefore  not  authorized  by  the  stock- 
holders in  subscribing  for  the  stock;  (3)  the  obligation  of  every  one 
entering  into  a  contract  with  a  corporation  to  take  notice  of  the  legal 
limits  of  its  powers." 

In  many  jurisdictions,  as  we  shall  see,  the  strict  rule  of  ultra  vires  Is 
so  far  relaxed  that  an  action  may  be  maintained  on  an  ultra  vires  con- 
tract, if  one  party  has  performed  and  it  would  be  unjust  to  allow  the 
plea."®  But,  where  the  doctrine  is  applied  strictly,  the  fact  that  the 
other  party  has  incurred  expenses  or  sustained  losses,  or  even  fully 
performed  on  his  part,  on  the  faith  of  the  corporation's  ultra  vires 
promise,  cannot  render  the  corporation  liable  on  the  contract  itself.'^ 

s»  Pittsburgh,  C.  &  St  L.  Ry.  Go.  t.  Keokuk  &  H.  Bridge  Co.,  181  U.  8.  371,  9 
Sup.  Ct.  770,  33  L.  Ed.  157.  See,  also.  Union  Pac.  Ry.  Co.  t.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  163  U.  S.  564,  16  Sup.  Ct  1173,  41  L.  Ed.  265;  McCormlck  v. 
Bank,  1G5  U.  S.  538.  17  Sup.  Ct  433,  41  L.  Ed.  817;  California  Nat  Bank  v. 
Kennedy,  167  U.  S.  362,  17  Sup.  Ct  831,  42  L.  Ed.  198;  De  La  Vergne  R.  M. 
Co.  y.  German  Sav.  Inst.,  175  U.  S.  40,  20  Sup.  Ct  20,  44  L.  Ed.  65;  Anglo- 
American  Land,  M.  &  A.  Co.  v.  Lombard,  132  Fed.  721,  68  C.  C.  A.  89. 

••  Post  p.  na 

SI  Davis  V.  Railroad  Co.,  131  Mass.  258,  41  Am.  Rep.  221,  1  Cumming,  Cas. 
Prlv.  Corp.  173;  Pearoe  v.  Railroad  Co.,  21  How.  (U.  S.)  441,  16  L.  .Ed.  184, 
1  Cumming,  Cas.  PrlT.  Corp.  146;  Thomas  v.  Railroad  Co.,  101  U.  S.  71,  25 
L.  Ed.  950,  1  Cumming,  Cas.  Prlv.  Corp.  164,  W.  D.  Smith,  Cas.  Corp.  132, 
Shep.  Cas.  Corp.  70;  Downing  v.  Road  Co.,  40  N.  H.  230,  1  Cumming,  Cas. 
Prlv.  Corp.  148,  W.  D.  Smith,  Gas.  Corp.  129,  Shep.  Cas.  Corp.  76;  Northwest- 
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And,  conversely,  performance  by  the  corporation  will  not  render  the 
other  party  liable.*'  We  are  speaking  here  only  of  cases  in  which  the 
action  is  brought  directly  on  the  contract.  Actions  quasi  ex  contractu  in 
disafErmance  of  the  contract  may  be  maintained.**  Not  only  is  the  de- 
fense of  ultra  vires  available  to  the  corporation  in  an  action  by  the  other 
party  on  the  contract,  but  it  is  also  available  to  the  other  party  in  an  ac- 
tion by  the  corporation.  The  contract,  being  wholly  null  and  void,  can- 
not be  made  the  foundation  of  an  action  by  either  party,**  unless  the  case 
falls  within  one  of  the  exceptions  hereinafter  mentioned.** 

em  Union  Packet  Go.  v.  Shaw,  87  Wis.  655,  19  Am.  Rep.  781,  1  Gumming, 
Gas.  Prly.  Gorp.  245;  Straus  v.  Insurance  Go.,  5  Ohio  St.  59;  Gentral  Transp. 
Go.  V.  Pullman's  Palace  Gar  Co,,  189  U.  S.'24,  11  Sup.  Gt  478,  85  L.  Bd.  55; 
Miller  T.  Insurance  Go.,  92  Tenn.  167,  21  S.  W.  89,  20  L.  R.'A.  765;  Bacon  t. 
Insurance  Go.,  81  Miss.  116;  Ghewacla  Lime  Works  t.  Dlsmukes,  87  Ala. 
844,  6  Soath.  122,  5  L.  B.  A.  100;  Miners*  Ditch  Go.  v.  Zellerbach,  37  Gal.  543, 
99  Am.  Dec.  800;  Albert  v.  Bank,  1  Md.  Gh.  Dec.  407;  Abbott  t.  Packet  Go., 
Id.  542;  National  Home  B.  &  L.  Ass'n  y.  Home  Say.  Bank,  181  111.  35^  54  N. 
E.  619,  64  L.  R.  A.  899,  72  Am.  8t  Rep.  245;  Best  Brewing  Go.  y.  Klasson, 
185  in.  37,  57  N.  B.  20,  50  L.  R.  A.  765,  76  Am.  St  Rep.  26;  Metropolitan 
Stock  Bzch.  y.  Lyndonyille  Nat  Bank,  76  Yt  303,  57  Atl.  101.  Thus,  where 
two  railroad  companies,  in  excess  of  their  powers,  consolidated,  and  as  a 
consolidated  company  purchased  property  In  excess  of  their  powers,  and  gaye 
notes  therefor,  it  was  held  that  an  Indorsee  of  the  notes,  who  had  notice  of 
the  circumstances  under  which  they  were  giyen,  could  not  maintain  an  action 
against  the  corporations  thereon.  Pearce  y.  Railroad  Go.,  supra.  So  where 
a  corporation  purchased  and  receiyed  property  which  It  was  not  authorized 
to  purchase  or  receiye,  it  was  held  that  an  action  would  not  lie  against  it  for 
the  price.  Downing  y.  Road  Go.,  supra.  And  where  a  railroad  company  and 
a  manufacturing  company  joined  in  an  ultra  yires  subscription  to  contribute 
to  defray  the  expenses  of  a  festiyal,  and  the  festiyal  was  held,  and  the  ex- 
penses paid  by  the  committee,  it  was  held  that  the  committee  could  not  main- 
tain an  action  on  the  subscription.  Dayis  y.  Railroad  Go.,  supra.  A  national 
bank,  which  purchased  and  held  stock  in  another  national  bank,  being  with- 
out power  so  to  do,  although  it  has  receiyed  diyidends  on  the  stock,  may  plead 
that  the  transaction  was  ultra  yires  in  a  suit  by  the  receiyer  of  the  second 
bank  after  its  Insolyency  to  enforce  the  stockholders'  liability  under  an  as- 
sessment made  by  the  comptroller  of  the  currency.  First  Nat  Bank  y.  Hawk- 
ins, 174  n.  S.  364,  19  Sup.  Gt  739,  43  L.  Bd.  1007.  And  see  First  Nat  Bank 
y.  Gonyerse,  200  U.  S.  425,  26  Sup.  Gt  306,  50  L.  Bd.  537.  See  cases  cited 
notes  41,  44,  infra. 

•a  Oregon  Ry.  &  Nay.  Go.  y.  Oregonlan  Ry.  Go.,  180  U.  S.  1,  9  Sup.  Gt  409. 
32  L.  Bd.  837;  Brunswick  Gas  L.  Co.  y.  United  Gas,  etc..  Go.,  85  Me.  541,  27 
Atl.  525,  35  Am.  St  Rep.  385;  Buckeye  M.  &  F.  Go.  y.  Harvey,  92  Tenn.  116, 
20  S.  W.  427,  18  L.  R.  A.  252,  36  Am.  St  Rep.  71. 

•8  Post,  p.  176. 

«*  Downing  y.  Road  Go.,  40  N.  H.  230,  1  Gumming.  Gas.  Prly.  Gorp.  148. 
W.  D.  Smith,  Gas.  Corp.  129,  Shep.  Cas.  Corp.  75 ;  Central  Transp.  Go.  y.  Pull- 
man Palace  Car  Go.,  189  U.  S.  24,  11  Sup.  Gt  478^  85  L.  Bd.  65. 

•»  Post,  pp.  171-178. 
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Same — Executed  and  Executory  Contracts. 

If  an  ultra  vires  contract  has  been  fully  executed  on  both  sides,  the 
rule  prevails  everywhere  that  neither  party  can  maintain  an  action  at 
law  or  a  suit  in  equity  to  recover  what  he  or  it  has  parted  with.  Thus 
one  who  has  sold,  received  payment  for,  and  conveyed  land  to  a  cor- 
poration cannot  sue  to  rescind  the  conveyance  on  the  ground  that  the 
corporation  had  no  power  to  purchase.  Nor  under  the  same  circum- 
stances could  the  corporation  rescind  and  recover  back  what  it  had 
paid.**  '*When  the  contract  is  fully  executed,  where  whatever  was  con- 
tracted  to  be  done  on  either  hand  has  been  done,  *  *  *  the  law 
will  not  interfere,  at  the  instance  of  either  party,  to  undo  what  was" 
originally  unlawful,  and  to  the  doing  of  which,  so  long  as  the  contract 
to  that  end  remained  executory,  neither  party  could  have  coerced  the 
other."  *^ 

So  long^as  an  ultra  vires  contract  is  wholly  executory  on  both  sides, 
however,  all  courts  agree  that  no  action  can  be  maintained  uponlL'^ 
And  even  if  the  contract  has  been  partly  performed,  on  one  or  both 

sides,  as  a  r\i\e.^  nn  ^^ctJQ"  ^^T*  he  maintained  to  enforce  it,  either  to  re- 
cover damages  for  its  breach  or  for  specific  performance,  *•  although 
the  rule  is  subject  to  exception  in  some  jurisdictions.**  Thus  no 
action  can  be  maintained  upon  an  ultra  vires  lease,  notwithstanding  that 

«•  Long  V.  Railway  Co.,  91  Ala.  519,  8  South.  706,  24  Am.  St.  Rep.  981 : 
Holmes  &  Griggs  Mfg.  Go.  t.  Holmes  &  Wessell  Metal  Co.,  127  N.  Y.  252,  27 
N.  B.  831,  24  Am.  St.  Rep.  448;  Savings  &  Trust  Co.  v.  Bear  Valley  Ir.  Co. 
(C.  C.)  112  Fed.  693;  Graton  &  Knight  Mfg.  Co.  v.  Redelshelmer,  28  Wash. 
370,  68  Pac.  879.  When  a  corporation  subscribes  for  stock  in  another  corpora- 
tion, and  the  contract  Is  fully  executed,  the  defense  of  ultra  vires  cannot 
be  maintained  In  an  action  to  recover  dividends.  Blgbee  k  W.  R.  Packet  Co. 
T.  Moore,  121  Ala.  379,  25  So.  602.  Although  a  contract  of  partnership  entered 
into  by  a  corporation  with  natural  persons  may  be  ultra  vires,  and  not  en- 
forceable while  executory,  nevertheless,  after  it  has  been  executed,  and  the 
corporation  has  embarked  its  funds  in,  and  supplied  goods  to,  the  firm,  such 
funds  and  goods  cannot  be  exempted  from  liability  for  the  partnership  debts, 
or  withdrawn  by  the  corporation  after  insolvency  of  the  partnership,  and  to 
the  prejudice  of  Its  creditors.  Wallersteln  v.  'Ervin,  112  Fed.  124,  50  C.  C. 
A.  129.  Where  an  insurance  company  received  bank  stock,  certificates  of  de- 
posit, and  cash  In  payment  of  a  deposit  in  an  insolvent  bank,  it  was  not  en- 
titled to  repudiate  the  transaction,  after  it  was  executed,  on  the  ground  that 
the  acquisition  of  the  stock  was  ultra  vires.  Fidelity  Ins.  Co.  v.  German  Sav. 
Bank,  127  Iowa,  591,  103  N.  W.  958. 

»T  Long  v.  Railway  Co.,  supra. 

M  Nassau  Bank  v.  Jones,  95  N.  Y.  115,  47  Am.  Rep.  14;  Jemlson  v.  Citl- 
sens'  Sav.  Bank,  122  N.  Y.  135,  25  N.  B.  264,  9  L.  R.  A.  708,  19  Am.  St.  Rep. 
482;  Bosshardt  &  Wilson  o.  v.  Crescent  Oil  Co.,  171  Pa.  109,  32  Atl.  1120; 
McNulta  V.  Com  Belt  Bank,  164  lU.  427,  45  N.  E.  954,  56  Am.  St  Eep.  203; 
Nebraska  Shirt  Co.  v.  Horton  (Unof.)  8  Neb.  888,  98  N.  W.  225. 

»»  PoBt,  pp.182,  186.  *o  Infra,  p.  172. 
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the  lease  has  been  partly  performed,  and  the  remedy,  if  any,  must  be 
sought  in  action  quasi  ex  contractu/^  except  in  jurisdictions  where 
the  strict  rule  of  ultra  vires  is  relaxed.** 

In  a  leading  case  in  the  supreme  court  of  the  United  States/*  where 
a  railroad  company  had  leased  its  railroad  for  a  term  of  years,  reserving 
an  option  to  terminate  the  lease  at  any  time,  and  covenanted  to  submit 
to  arbitration  the  ascertainment  of  the  loss  or  damage  to  the  lessee  by 
reason  of  such  termination,  and  to  abide  by  the  award,  it  was  held  that 
no  action  could  be  maintained  by  the  lessee  on  the  covenant.  "What  is 
sought  in  the  case  before  us  is  the  enforcement  of  the  unexecuted  part 
of  this  agreement.  So  far  as  it  has  been  executed,  namely,  the  four 
or  five  years  of  action  under  it,  the  accounts  have  been  adjusted  and  each 
party  has  received  what  he  was  entitled  to  by  its  terms.  There  re- 
mains unperformed  the  covenant  to  arbitrate  with  regard  to  the  value 
of  the  contract.  It  is  the  damages  provided  for  in  that  clause  of  the 
contract  that  are  sued  for  in  this  action ;  damages  for  a  material  part 
of  the  contract  never  performed ;  damages  for  the  value  of  a  contract 
which  was  void.  It  is  not  a  case  of  a  contract  fully  executed.  The 
very  nature  of  the  suit  is  to  recover  damages  for  its  nonperformance. 
As  to  this  it  is  not  an  executed  contract."  And  in  subsequent  cases  in 
the  same  court  it  has  been  uniformly  held  that  no  action  can  be  main- 
tained on  an  ultra  vires  lease  to  recover  rent  accrued  during  the  occupa- 
tion by  the  lessee,  although  the  lessee  remained  in  undisturbed  posses- 
sion of  the  premises.**  Yet  the  federal  courts  are  not  consistent  in 
their  application  of  the  doctrine  that  an  ultra  vires  contract  is  void; 
for,  while  they  have  declared  that  an  ultra  vires  lease  is  void  and  that 
it  is  the  duty  of  the  corporation  to  rescind  it,**  they  have  enjoined  the 
lessor  from  re-entering  before  expiration  of  the  lease,**  and  have  re- 
fused to  assist  the  lessor  to  recover  possession.*^ 

*i  Thomas  ▼.  Railroad  Co.,  101  U.  S.  71,  25  L.  Ed.  950;  Central  Transp. 
Co.  v.  Pullman  Palace  Car  Co.,  139  U.  S.  24,  11  Snp.  Ct  478,  35  L.  Ed.  55; 
Id.,  171  U.  S.  138,  18  Snp.  Ct  808,  43  L.  Bd.  108;  McCormick  v.  Market  Nat 
Bank,  165  U.  S.  538,  17  Sup.  Ct  433,  41  L.  Ed.  817;  Brunswick  Gaslight  Co. 
V.  United  Gas.  Co.,  85  Me.  532,  27  Atl.  525,  35  Am.  St  Rep.  385. 

42  Camden  &  A.  R.  Co.  v.  May's  Landing,  etc.,  R.  Co.,  48  N.  J.  Law,  530,  7 
Atl.  523 ;  City  of  Corpus  Christ!  y.  Central  Wharf  &  W.  Co.,  8  Tex.  Civ.  App. 
94,  27  S.  m  803 ;  Bath  Gaslight  Co.  v.  ClaflPy,  151  N.  Y.  24,  45  N.  R  390,  36  L. 
R.  A.  664;  infra,  p.  178. 

4s  Thomas  y.  Railroad  Co..  supra. 

**  See  Pennsylvania  R,  Co.  v.  St.  Louis,  A.  &  T.  H.  R  Co.,  118  U.  S.  290,  6 
Sup.  Ct  1094,  30  L.  Ed.  83;  Oregon  Ry.  &  Nav.  Co.  v.  Oregonlan  Ry.  Co.,  130 
U.  S.  1,  9  Sup.  Ct  409,  32  L.  Ed.  837;  and  cases  cited  note  41,  supra. 

46  Thomas  v.  Railroad  Co.,  supra. 

«•  American  Union  Telegraph  Co.  y.  Union  Pacific  R.  Co.,  1  Fed.  745,  1 
McCrary,  188. 

47  St  Louis,  y.  &  T.  H.  R.  Co.  y.  Terre  Haute  &  I.  R.  Co.,  145  U.  S.  393,  12 
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Same — Ignorance  of  Ultra  Vires  Character  of  Transection. 

Every  person  dealing  with  a  corporation  is  charged  with  notice  of 
the  limitations  of  its  powers?"  '^veiy  corporatFon  necessarfly  carries 
its  charter  wherever  it  goes;  for  that  is  the  law  of  its  existence. 
*  *  *  Every  person  who  deals  with  it  anywhere  is  bound  to  take 
notice  of  the  provisions  which  have  been  made  in  its  charter."  **  Thus 
it  has  been  lield  that  if  a  corporation,  not  being  authorized  by  its 
charter,  enters  into  a  contract  of  guaranty  or  suretyship,  this  is  clear- 
ly in  excess  of  its  powers,  and  that  the  other  party  is  chargeable 
with  knowledge  of  this  fact,  and  cannot  hold  it  liable."^ 

Even  in  tliose  jurisdictions  where  the  courts  hold  ultra  vires  con- 
tracts unlawful  and  void,  however,  they  make  an  exception  to  the  rule 
where  the  party  dealing  with  the  corporation  did  not  know,  and  is  not 
chargeable  with  knowledge  of,  the  ultra  vires  nature  of  the  contract 
into  which  he  entered.  The  cases  are  virtually  agreed  that,  if  the 
officers  of  a  corporation  make  a  contract  with  a  man  in  regard  to 
matters  apparently  within  the  powers  of  the  corporation,  but  which, 
upon  proof  of  extrinsic  facts,  of  which  he  had  no  notice,  and  of  which 
he  is  not  chargeable  with  notice,  is  shown  to  have  been  ultra  vires, 
the  corporation  may  be  held  liable,  unless  it  may  and  does  avoid  lia- 
bility by  taking  timely  steps  to  prevent  loss  or  damage  to  the  other 
party.**    Thus,  if  a  corporation  empowered  to  build  and  operate  a 

8np.  Ct  953,  86  L.  Ed.  748.  This  was  upon  the  ground  that  the  lease  was 
illegal,  and  the  parties  were  in  pari  delicto;  but  this  is  inconsistent  with  a 
recovery  under  an  ultra  vires  contract  quasi  ex  contractu,  which  is  allowed 
by  the  same  court  See  Logan  Ck).  Nat.  Bank  v.  Townsend,  139  U.  S.  67,  11 
Sup.  Ct.  497,  35  L.  Bd.  107;  Central  Transp.  Co.  v.  Pullman  Palace  Car  Co., 
171  U.  a  138,  18  Sup.  Ct  808,  43  L.  Ed.  lOa 

48  Davis  V.  Old  Colony  R.  Oo.,  131  Mass.  258,  41  Am.  Rep.  221;  Lucas  v. 
Transfer  Co.,  70  Iowa,  542,  30  N.  W.  771,  59  Am.  Rep.  449;  Central  Transp. 
Co.  V.  Pullman  Palace  Car  Co.,  139  U.  S.  24,  11  Sup.  Ct  478,  35  L.  Ed.  55;  Mc- 
Cormick  v.  Market  Nat  Bank,  165  U.  S.  538,  17  Sup.  Ct.  433,  41  L.  Ed.  817; 
Spencer  v.  Mobile,  etc.,  R.  00.,  79  Ala.  576;  Memphis  Grain  &,  E.  Co.  v.  Mem- 
phis &,  C.  R.  Co.,  85  Tenn.  703,  5  S.  W.  52,  4  Am.  St  Rep.  798;  Kraniger  v. 
People's  B.  Soc,  60  Minn.  94,  61  N.  W.  904 ;  Senour  Mfg.  Co.  v.  Church  Paint  k 
Mfg.  Co.,  81  Minn.  294,  84  N.  W.  109. 

4»  Belfe  V.  Runelle,  103  U.  S.  222,  26  L.  Ed.  337. 

BO  Lucas  y.  Transfer  Co.,  supra. 

»i  Miners*  Ditch  Co.  v.  Zellerbach,  37  Cal.  543.  99  Am.  Dec.  300;  Lucas  t. 
Transfer  Co.,  70  Iowa,  542,  30  N.  W.  771,  59  Am.  Rep.  449;  Bissell  v.  Railroad 
Oo.,  22  N.  Y.  259,  1  Cummlng.  Cas.  Priv.  Corp.  196,  per  Comstock,  C.  J.;  Boyce 
V.  Coal  Co.,  87  W.  Va.  73,  16  S.  E.  501;  Colorado  Springs  Co.  v.  American 
Pub.  Co.,  97  Fed.  843,  38  C.  C.  A.  433.  "When  the  transaction  is  not  the  ex- 
ercise of  a  power  not  conferred  on  a  corporation,  but  the  abuse  of  a  general 
power  in  a  particular  Instance,  the  abuse  not  being  known  to  the  other  con- 
tracting party,  the  doctrine  of  ultra  vires  does  not  apply."    Monument  Nat 
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certain  line  of  railroad  should  purchase  rails  for  the  purpose  of  build- 
ing another  line,  or  for  the  purpose  of  speculating  in  them,  without  the 
knowledge  of  the  vendor,  the  corporation  could  be  held  on  the  con- 
tract.'* So,  if  a  corporation,  which  is  limited  by  its  charter  as  to 
the  amount  of  indebtedness  it  may  mcur,  should  pur<!Jia5g  ][)roperty, 
and  in  Hoing  so  exceed  that  amount,  the  seller,  being  ignorant  of  the 
amount  of  the  company's  indebtedness  at  tlie  time  ot  tne  purchase, 
could  hold  it  on  the  contract." 


It  is  held,  however,  thaf  where  a  corporation  is  created,  and  its 
powers  conferred  by  a  public  act,  a  man  who  enters  into  a  contract 
with  it,  which  is  clearly  in  excess  of  its  powers  as  shown  by  the  act, 
cannot  enforce  the  contract,  for  he  is  chargeable  with  knowledge  of 
public  laws,  and  therefore  of  the  powers  of  the  corporation.** 

Same — Negotiable  Bills  and- Notes — Bonds. 

A  negotiable  bill  or  note  accepted,  made,  or  indorsed  by  a  corpora- 
tion, in  excess  of  the  powers  conferred  upon  it  by  its  charter,  stands, 
of  course,  upon  exactly  the  same  footing  as  other  contracts,  as  be- 
tween the  original  parties.  Different  questions  arise  in  cases  where 
the  instrument  has  passed  into  the  hands  of  one  who  claims  to  be  a 
bona  fide  holder  for  value.  If  the  execution  or  indorsement  of  a 
negotiable  instrument  by  a  corporation  is  obviously  foreign  to  the 
purposes  of  its  charter,  such  an  instrument  is  void  into  whosoever's 
hands  it  may  come,  for  every  person  is  chargeable  with  notice  of  its 
ultra  vires  diaracter ;  but  if  a  corporation  is  of  such  a  character  that 
it  may  have  occasion  to  execute  or  to  take  and  indorse  such  instru- 
ments in  the  conduct  of  its  business,  and  it  accepts  a  bill  or  executes 
a  note,  or  indorses  a  bill  or  note,  for  a  purpose  that  is  foreign  to  its 
objects,  as  where  it  gives  its  paper  as  an  accommodation,  or  in  pay- 
ment for  property  which  it  has  no  authority  to  purchase,  the  instru- 
ment will  be  binding  in  the  hands  of  a  purdiaser  for  value  and  with- 


Bank  v.  Globe  Works,  101  Mass.  57,  3  Am.  Rep.  322.  Where  a  corporation, 
baying  power  to  borrow  money  tot  the  purposes  of  Its  business,  borrowed  for 
another  purpose.  In  the  absence  of  knowledge  by  the  lender  of  the  Improper 
purpose,  the  misapplication  of  the  money  did  not  invalidate  the  loan.  In  re 
David  Payne  &  Co.,  Limited  [1904]  2  Ch.  606.  Where  a  corporation  was  au- 
thorized to  lend  on  bond  and  mortgage  for  one  year,  but  lent  on  note  and  mort- 
gage for  two  years,  it  could  maintain  an  action  thereon.  Germantown  Farm- 
ers' Mut  Ins.  Co.  V.  Dhein,  43  Wis.  420,  28  Am.  Rep.  549. 

Bs  Dictum  in  Lucas  v.  Transfer  Co.,  supra.  See,  also.  Brewer  &  H.  Brew- 
ing Co.  y.  Boddie,  181  111.  622,  55  N.  B.  49. 

B8  Humphrey  v.  Association,  50  Iowa,  607;  Auerbach  v.  Mill  Co.,  29  Minn. 
291,  9  N.  W.  799,  41  Am.  Rep.  285. 

s«  Lucas  V.  Transfer  Co.,  70  Iowa,  542,  80  N.  W.  771,  59  Am.  Rep.  449. 
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out  notice.'*  If  the  purchaser  had  notice  in  fact,  or  if  the  circum- 
stances were  such  as  to  put  him  on  inquiry,  and  charge  him  with 
notice,  of  the  ultra  vires  character  of  the  transaction,  he  cannot  re- 
cover, unless  under  rules  hereafter  shown  the  original  holder  could  re- 
cover.** 

As  we  have  seen,  the  bonds  issued  by  a  corporation,  andjthe  cou- 
pons  attached  thereto,  will  be  regarded   as  "negotiable^  Tfistruments7 
and  as  subject  to  the  rules  of  law  relating  to  such  instruments,  if  it 
appears  from  the  form  in  which  they  were  issue's,  an3[  tHe^mode  of 


^ivin^  tftem  circulation,  that  they  were  intended  to  have  this  char- 
acter. And  they  will  be  subject  to  the  rules  protecting  bona  fide 
purchasers  of  negotiable  instruments.*^ 

Same — Severable  Transaction. 

A  contract  or  transaction  by  a  corporation,  if  severable,  may  be 
valid  in  so  far  as  it  is  within  the  powers  of  the  corporation,  though 
in  part  it  is  ultra  vires.**  Thus,  if  a  railroad  company,  haying  im- 
plied authority  to  issue  boqds  in  order  to  raise  money  for  its  busi- 
ness, but  without  authority  to  execute  a  mortgage  on  its  property, 
issues  bonds  secured  by  a  mortgage,  the  invalidity  of  the  mortgage 
cannot  be  set  up  to  defeat  a  recovery  on  the  bonds.**     So  where  a 

SB  Norton,  Bills  &  N.  (3d  Ed.)  222-226;  Monument  Nat  Bank  v.  Globe 
Works,  101  Mass.  57,  3  Am.  Rep.  322,  1  Gumming,  Gas.  Priv.  Gorp.  315; 
National  Park  Bank  y.  German-American  M.  W.  &  8.  Go.,  116  N.  Y.  281,  22 
N.  E.  567,  5  L.  R.  A.  673,  1  Gumming,  Gas.  Priv.  Gorp.  318,  Shep.  Gas.  Gorp. 
182;  National  Bank  y.  Young,  41  N.  J.  Eq.  581,  7  AtU  488;  Ex  parte  Esta- 
brook,  Fed.  Gas.  No.  4,534;  Ridgway  y.  Bank,  12  Serg.  &  R.  (Pa.)  256,  14 
Am.  Dec.  681;  Southern  Loan  Go.  y.  Morris,  2  Pa.  175,  44  Am.  Dec.  188;  Mc- 
Intire  y.  Preston,  5  Gilman  (III.)  48,  48  Am.  Dec.  321;  Auerbach  y.  Mill  Go., 
28  Minn.  291,  9  N.  W.  799,  41  Am.  Rep.  285;  Jacobs  Pharmacy  Go.  y.  South- 
em  Banking  &  Trust  Go.,  97  Ga.  573,  25  S.  E.  171;  Marshall  Nat  Bank  y. 
O'Neal,  11  Tex.  Glv.  App.  640,  34  S.  W.  344. 

BO  National  Park  Bank  y.  German-American  M.  W.  &  S.  Go.,  supra.  In 
this  case  a  corporation  without  authority  indorsed  promissory  notes  for  the 
accommodation  of  the  maker,  who  himself  had  them  discounted.  It  was  held 
that  the  fact  that  the  maker  had  them  discounted  for  his  own  benefit,  being 
unexplained,  was  notice  to  the  discounter  that  the  indorsement  was  not  in 
the  usual  course  of  business,  but  merely  for  the  accommodation  of  the  mak- 
er, and  that  the  discounter,  therefore,  could  not  hold  the  corporation  liable. 
And  see  Price  y.  Ck)al  Go.,  32  S.  W.  267,  17  Ky.  Law  Bep.  865. 

•T  Ante,  p.  136^  and  cases  there  cited. 

08  When  a  dlyisible  part  of  a  contract  to  ultra  yires,  but  Is  not  malum  in 
se  or  malum  prohibitum,  the  remainder  may  be  enforced,  unless  it  appears 
from  a  consideration  of  the  whole  agreement  that  it  would  not  haye  been 
made  independently  of  the  part  which  is  yoid.  Illinois  Trust  &  S.  Bank  v. 
Glty  of  Arkansas  Gity,  76  Fed.  271,  22  G.  G.  A.  171,  34  L.  R.  A.  518. 

00  Philadelphia  &  S.  B.  Co.  y.  Lewis,  33  Pa.  33,  75  Am.  Dec  574.    And 
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railroad  or  other  corporation  has  express  authority  to  mortgage  its 
property,  a  mortgage  executed  by  it,  covering  both  its  property  and 
its  franchise,  will  not  be  avoided  as  to  the  property  by  the  fact  that 
there  was  no  authority  to  mortgage  the  franchise.** 

Same — Actions  Quasi  ex  Contractu — Suit  in  Equity  for  Accounting, 

If  a  corporation  has  received  money  or  property  or  the  benefit  of 
services  under  an  ultra  vires  contract,  the  courts  are  virtually  agreed 
that  it  may  be  compelled  to  refund  the  value  of  that  which  it  has  actu- 
ally received  in  an  action  quasi  ex  contractu,  or,  in  a  proper  case,  in 
a  suit  for  an  accounting.*^  Thus,  where  a  manufacturing  company 
purchased  materials  for  the  purpose  of  selling  them  again  on  specula- 
tion, it  was  held  that  the  seller,  after  delivering  part  and  repudiating 
the  contract,  could  recover  the  value  of  the  materials  delivered.    "It 

see  Pittsburgh,  O.  &  St  L.  By.  Go.  t.  Seokuk  So  H.  Bridge  Go,  131  U.  S. 
371,  9  Sup.  Gt  770,  33  L.  Ed.  157;  ininols  Trust  &  S.  Bank  y.  Pacific  Ry. 
Co.,  117  Cal.  332,  49  Pac.  197. 

•oGloninger  y.  Railroad  Go.,  139  Pa.  13,  21  Atl.  211. 

•iDay  y.  Boggy  Co.,  57  Mich.  146,  23  N.  W.  628,  58  Am.  Rep.  352,  1 
Gumming,  Gas.  Priy.  Corp.  261;  Northwestern  Union  Packet  Co.  y.  Shaw,  37 
Wis.  655,  19  Am.  Rep.  781,  1  Gumming,  Gas.  Priy.  Corp.  245;  Dayis  y.  Rail- 
road Co.,  131  Mass.  258,  41  Am.  Rep.  221,  1  Gumming,  Gas.  Priy.  Corp.  173; 
Morville  y.  Tract  Soc,  123  Mass.  129,  25  Am.  Rep.  40;  White  y.  Bank,  22 
Pick.  (Mass.)  181,  1  Gumming,  Gas.  Priy.  Corp.  239;  New  Castle  Northern 
R.  Co.  y.  Simpson  (C.  G.)  23  Fed.  214;  Logan  County  Nat.  Bank  y.  Town- 
send,  139  n.  S.  67,  11  Sup.  Gt.  496,  35  L.  Ed.  107;  Nashua  &  L.  R.  Corp.  y. 
Boston  &  L.  R.  Corp.,  164  Mass.  222,  41  N.  E.  268,  49  Am.  St  Rep.  454; 
Anthony  y.  Machine  Co.,  16  R.  I.  571,  18  Atl.  176,  5  L.  R.  A.  575;  Moore  y. 
Tanning  Co.,  60  Yt  459,  15  Atl.  114;  Manchester  &  L.  R.  R.  y.  Concord  R. 
R.,  66  N.  H.  100,  20  Atl.  383,  9  L.  R.  A.  689,  49  Am.  St.  Rep.  582;  Slater 
Woolen  Go.  y.  Lamb,  143  Mass.  420,  9  N.  E.  823;  Brunswick  Gas  L.  Go.  y. 
United  Gas,  etc.,  Co.,  85  Me.  541,  27  Atl.  525,  35  Am.  St  Rep.  385;  Leigh  y. 
American  Brake  Beam  Co.,  205  111.  147,  68  N.  E.  713;  Emmerling  y.  First 
Nat  Bank,  97  Fed.  739,  38  G.  G.  A.  399;  Central  Transp.  Go.  y.  Pullman 
Palace  Gar  Co.,  139  U.  S.  24,  11  Sup.  Gt  478,  35  L.  Ed.  55;  Pullman  Pal- 
ace Gar  Go.  y.  Central  Transp.  Co.,  171  U.  S.  138,  18  Sup.  Gt  808,  43  L.  Ed. 
108.  "A  contract  ultra  vires  being  unlawful  and  yoid,  not  because  it  is  in 
itself  immoral,  but  because  the  corporation,  by  the  law  of  Its  creation,  is 
incapable  of  making  it,  the  courts,  while  refusing  to  maintain  any  action 
upon  the  unlawful  contract  haye  always  striyen  to  do  Justice  between  the 
parties,  so  far  as  could  be  done  consistently  with  adherence  to  law,  by  per- 
mitting property  or  money,  parted  with  on  the  faith  of  the  unlawful  con- 
tract, to  be  recoyered  back,  or  compensation  to  be  made  for  it  In  such  case, 
howeyer,  the  action  is  not  maintained  upon  the  unlawful  contract,  nor  ac- 
cording to  its  terms,  but  on  an  implied  contract  of  the  defendant  to  return, 
or,  failing  to  do  that  to  make  compensation  for,  property  or  money  which 
it  has  no  right  to  retain.  To  maintain  such  an  action  is  not  to  affirm,  but 
to  disaffirm,  the  unlawful  contract"  Central  Transp.  Go.  y.  Pullman  Pal- 
ace Gar  Co.,  supra. 
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is  to  be  observed/'  said  the  court,  "that  the  contract,  though  void  in 
law,  involved  no  element  of  criminality,  and  nothing  of  an  immoral 
nature.  The  case  is  not,  therefore,  one  in  which  the  law  will  leave 
the  parties  without  redress  for  the  consequences  of  criminal  or  im- 
moral action.  The  plaintiff  has  a  right  to  sell  her  manufacture,  and 
to  be  paid  for  it ;  the  defendant  has  received  something  of  value  from 
her,  and  there  is  manifest  equity  in  its  being  required  to  make  pay- 
ment, notwithstanding  it  exceeded  its  powers  in  the  purchase."  •' 
And  if  money  is  paid  by  a  corporation  under  a  contract  which  is 
merely  ultra  vires,  and  not  otherwise  unlawful,  it  may  recover  the 
money  in  an  action  for  money  had  and  received.  Thus,  where  a 
transportation  company  entered  into  an  ultra  vires  contract  to  pur- 
chase wheat,  and  paid  part  of  the  price,  it  was  held  that  on  failure 
of  the  other  party  to  deliver  the  wheat  the  money  could  be  recovered 
back  by  the  corporation.** 

Same — Relief  in  Equity  against  Ultra  Vires  Contract. 

Where  a  corporation  has  received  the  consideration  for  an  ultra 
vires  contract,  and  then  comes  into  a  court  of  equity  asking  to  have 
the  contract  declared  void,  and  to  be  restored  to  the  rights  which  it 
parted  with,  the  relief  will  not  be  granted  unless  the  corporation 
restores  the  consideration  which  it  has  received.  In  American  Union 
Tel.  Co.  V.  Union  Pac.  Ry.  Co.,**  a  railroad  company,  authorized  also 
to  construct  and  operate  a  telegraph  line,  leased  the  telegraph  line 
to  another  without  authority,  and  received  the  consideration.  It  aft- 
erwards brought  suit  in  equity  to  set  the  lease  aside,  and  recover 
possession  of  the  property.  Judge  McCrary  held  that  the  relief  would 
not  be  grantect  unless  it  returned  the  consideration  which  it  had  re- 
ceived. 

Same — Borrowing  Money — Subrogation  of  Lender. 

In  equity,  if  a  corporation  borrows  money  without  authority,  but 
applies  it  in  whole  or  in  part,  directly  or  indirectly,  to  the  payment  of 
valid  debts,  the  lender  will  not  lose  the  money  thus  applied,  but  will 
be  subrogated  to  the  rights  of  the  creditors  of  the  corporation  thus 
paid,  and  to  that  extent  may  enforce  his  claim  against  the  corpora- 
tion. And  if  for  such  loan  the  corporation,  without  authority,  issues 
debentures  or  bonds,  the  holders  of  them  will  occupy  the  same  posi- 
tion as  the  lender.**    This  doctrine  depends  on  the  fact  that  liabili- 

•s  Day  T.  Buggy  Co.,  supra.  See,  also,  Richmond  Guano  Go.  y.  Farmers' 
Cotton  Seed  Mill  &  G.  Co.,  126  Fed.  712,  61  C.  C.  A.  630. 

•s  Northwestern  Union  Packet  Co.  y.  Shaw,  supra. 

•4  1  McCrary,  188,  1  Fed.  745,  1  Cummhig,  Gas.  Prly.  Corp.  284. 

•s  In  re  Cork  &  Y.  By.  Co.,  4  Gh.  App.  748,  1  Gumming,  Gas.  Prly.  Corp. 
265.    Bee,  also,  In  re  National  Permanent  Benefit  Building  Soe.,  .5  Gh.  App. 

CishXK  Cobp.(2d  Ed.)— 12 
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ties  of  the  company  are  not  increased,  and  it  is  not  to  be  applied 
where  the  money  borrowed  does  not  go  to  pay  valid  debts  of  the 
company.**  But  it  is  applicable  as  well  where  the  money  is  applied 
to  the  payment  of  debts  accruing  subsequent  to  the  borrowing  as 
when  it  is  applied  to  debts  then  existing.*^  **The  test  is,  has  the 
transaction  really  added  to.. the  liabilities  of  the  company?  If  the 
amount  of  tlie  company's  liabilities  remains,  in  substance,  unchanged, 
but  there  is  merely  for  the  convenience  of  payment  a  change  of  the 
creditor,  there  is  no  substantial  borrowing  in  the  result,  so  far  as 
relates  to  the  position  of  the  company.  Regarded  in  that  light,  it 
is  consistent  with  the  principle  of  equity  that  those  who  pay  legiti- 
mate demands,  which  they  are  bound  in  some  way  or  other  to  meet, 
and  have  had  the  benefit  of  other  people's  money,  advanced  to  them  for 
that  purpose,  shall  not  retain  that  benefit,  so  as,  in  substance,  to. make 
those  other  people  pay  their  debts.  I  take  that  to  be  a  principle  suffi- 
ciently sound  in  equity;  and  if  the  result  is  that  by  the  transaction 
which  assumes  the  shape  of  an  advance  or  loan,  nothing  is  really  add- 
ed to  the  liabilities  of  the  company,  there  has  been  no  real  transgres- 
sion of  the  principle  on  which  they  are  prohibited  from  borrowing."  •• 

The  Doctrine  Allowing  a  Recovery  on  an  Ultra  Vires  Contract. 

In  New  York,  New  Jersey,  Pennsylvania,  Michigan,  Indiana,  Minne- 
sota, and  many  other  states,  the  doctrine  that  the  ultra  vires  contracts 
of  a  corporation  are  so  far  contrary  to  the  public  policy  and  unlawful 
that  they  cannot  form  the  foundation  of  an  action,  except  as  heretofore 
shown,  is  to  a  large  extent  abandoned.  And  the  doctrine  in  these 
states  is,  to  use  the  language  of  the  New  York  court  m  a  leadmg  case, 
that  "the  plea  of  ultra  vires  should  not,  as  a  general  rule,  prevail, 
whetherlt  is  interposed  for  o^r~agaTnst'lEe  co'rpdrat^^  it  would 

not  advance  justice,  biif,  on  "the"  contrary,  would  accomplish  a  legal 
wrong."  ••    This  is  clearly  the  better  doctrine,  and  is  supported  by 

309,  1  Ctunmlng,  Cas.  Prlv.  CJorp.  274;  Wenlock  v.  River  Dee  Co.,  19  Q. 
B.  Dlv.  155,  1  Gumming,  Cas.  Prlv.  Corp.  277,  10  App.  Cas.  364.  Cf.  In  re 
Wrexham,  etc.,  L.  R.  [1899]  1  Ch.  440. 

•«  In  re  National  Permanent  Benefit  Building  Soe.,  supra;  In  re  Wrexham, 
etc.,  R.  Co..  supra. 

•7  Wenlock  v.  River  Dee  Co.,  supra. 

68  Per  Lord  Selbome  In  Blackburn  Building  Soe.  v.  Cunliffe,  22  Ch.  Div. 
61,  71. 

«»  Whitney  Arms  Co.  v.  Barlow,  63  N.  T.  62,  20  Am.  Rep.  604,  1  Camming, 
Cas.  PrlY.  Corp.  253;  Kadish  y.  Association,  151  111.  631,  38  N.  B.  236,  42  Am. 
St.  Rep.  256;  Portland  L.  &  M.  Co.  v.  City  of  Bast  Portland,  18  Or.  21,  22 
Pac.  536.  6  L.  R.  A.  290;  Lewis  y.  American  Sayings  &  L.  Ass'n,  98  Wis. 
203,  73  N.  W.  793,  89  L.  R.  A.  659;  9ullen  v.  Milwaukee  Trading  Co.,  109 
Wis.  41,  85  N.  W.  116;  International  Trust  Ca  v.  Dayls  &  Famum  Mfg.  Co., 
70  N.  H.  118,  46  Atl.  1054 ;  Bear  Riyer  Vall^  Orchard  Co.  y  Hanley,  15  Utah. 


»«..*• 
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the  great  weight  of  decision  in  this  country.  Want  of  authority,  as 
was  pointed  out  by  Comstock,  C.  J.,  in  a  X  .w  York  case,  may  render 
a  contract  void ;  but  mere  want  of  authority,  without  more,  does  not 
render  a  contract  illegal,  so  that  it  can  under  no  circumstances  give 
rise  to  an  action.  Contracts  are  illegal  either  in  respect  to  the  consid- 
eration  or  the  promise.  Where  both  of  these  are  lawful  and  right,  the 
maxim  "Ex  turpi  causa  non  oritur  actio,"  can  have  no  application. 

A  promise  by  a  corporation,  therefore,  founded  on  a  lawful  considera- 
tion, and  to  do  that  which  in  itself  is  lawful  to  be  done,  although  not 
within  the  powers  granted  by  its  charter,  and  therefore  ultra  vires,  is 
not  illegal,^*  and  there  is  no  good  reason  why  it  should  not  be  held 
that  causes  of  action  may  arise  out  of  it.  "A  transgression  of  this 
nature  is  a  simple  excess  of  power  (using  that  word  to  express  the 
rules  of  action  prescribed  in  their  charters,  and  by  which  they  ought 
to  regulate  their  conduct),  but  is  not  tainted  with  illegality,  so  as  to 
avoid  the  contract  or  dealing  on  that  ground.  This  proposition,  it 
seems  hardly  necessary  to  repeat,  is  applied  only  to  transactions  which 
involve  or  contemplate  no  violation  of  the  code  of  private  or  criminal 
law,  but,  on  the  contrary,  are  innocent  and  lawful  in  themselves."  ^^ 

506,  60  Pac.  611;  Usher  v.  New  York  Cent  &  H.  B.  Ck>.  '(Sup.)  78  N.  Y. 
Supp.  508,  affirmed  179  N.  Y.  544,  71  N.  E.  1141;  Hunt  v.  Hauser  Malting 
Ck).,  90  Minn.  282,  96  N.  W.  85 ;  Id.,  95  Minn.  206,  108  N.  W.  1082 ;  and  cases 
cited  in  tbe  following  notes. 

TO  Per  Ck>m8tock,  0.  J.,  in  Bissell  v.  Railroad  Co.,  22  N.  Y.  259,  1  Gumming, 
Gas.  Priv.  Gorp.  187,  193.  Gompare  the  opinion  of  Selden,  J.,  in  tbis  case. 
See,  also,  American  Nat.  Bank  v.  National  Wall  Paper  Go.,  77  Fed.  85,  23 
G.  G.  A.  33:  Seeber  ▼.  Gommercial  Nat  Bank  (G.  G.)  77  Fed.  957.  A  cor- 
poration which  has  leased  to  another  its  property  for  a  consideration  of 
which  it  has  received  the  benefit  cannot.  In  an  action  to  restrain  it  from 
taking  possession  of  the  property  for  an  alleged  breach  of  the  covenants  of 
the  lease,  set  up  as  a  defense  that  the  execution  of  the  lease  was  ultra  vires 
as  to  the  parties  to  it  Pittsburgh,  etc.,  R.  Go.  v.  Altoona  &  B.  G.  B.  Go.,  196 
Pa.  452,  46  Atl.  431. 

TiPer  Gomstock,  G.  J.,  In  Bissell  v.  Railroad  Co.,  supra.  It  was  further 
said:  **The  words  *ii1t^a  vlrea*  and  'illegality'  represent  totally  different  and 
distinct  Ideas.  It  is  true  that  a  contracx  may  nave  DOth  of  these  defects,' Tmt 
irmaj^  ftlM  have  one  without  the  other.  For  example,  a  bank  has  no  au- 
thority to  engage  Ib  benevolent  enterprises.  A  subscription,  made  by  au- 
thority of  the  board  of  directors,  and  under  the  corporate  seal,  for  the  build- 
ing of  a  church  or  college,  or  an  almshouse,  would  be  clearly  ultra  vlres^ 
but  It  would  not  be  illegal.  If  every  corporation  should  expressly  assent 
to  such  an  application  of  the  funds,  it  would  still  be  ultra  vires,  but  no 
wrong  would  be  committed,  and  no  public  Interest  violated.  So  a  manufactur- 
ing corporation  may  purchase  ground  for  a  schoolhouse  or  a  place  of  wor- 
ship for  the  intellectual,  religious,  and  moral  improvement  of  its  operatives; 
It  may  buy  tracts  and  books  of  instruction  for  distribution  among  them. 
Such  dealings  are  outside  of  the  charter;  but,  so  far  from  being  illegal  or 
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In  accordance  with  this  view,  it  is  held  in  most  states  that,  if  a 
contract  entered  into  by  a  corporation  is  objectionable  merely  be- 
cause it  is  in  excess  of  the  powers  conferred  upon  the  corporation  by^ 
its  charter,  not  being  otherwise  contrary  to  law,  and  it  has  been  so 
far  performed  or  acted  upon  by  one  of  the  parties  that  it  would  be 
inequitable  to  hold  the  contract  void,  the  other  party  cannot  defeat 
an  action  brought  on  the  contract  itself  by  setting  up  the  defense  that 
it  was  ultra  vires.^*  Thus  it  has  been  held  that  if  a  corporation  en- 
ters into  an  ultra  vires  contract  to  purchase  goods,  and  the  goods 
are  delivered  to  it,  so  that  it  receives  the  benefit  of  the  contract,  the 
other  party  may  maintain  an  action  on  the  contract  itself  for  the  price 

wrong,  thej  are  in  themselves  benevolent  and  praiseworthy.  So  a  church 
corporation  may  deal  in  exchange.  This,  although  ultra  vires,  Is  not  ille- 
gal, because  dealing  in  exchange  is,  In  itself,  a  lawful  business,  and  there 
is  no  state  policy  in  restraint  of  that  business." 

T^Blssell  V.  Railroad  Co.,  22  N.  Y.  259.  1  Gumming,  Cas.  Priv.  Coi-p.  187; 
Parish  v.  Wheeler,  22  N.  Y.  494,  2  Gumming,  Gas.  Priv.  Gorp.  58;  Whitney 
Arms  Co,  ▼.  Barlow,  63  N.  Y.  62,  20  Am.  Rep.  504,  1  Gumming,  Gas.  Priv. 
Gorp.  253;  Holmes  &  Griggs  Manuf'g  Go.  v.  Holmes  &  Wessell  Metal  Go., 
127  N.  Y.  252,  27  N.  B.  831,  24  Am.  St  Rep.  448;  Day  v.  Buggy  Co.,  57 
Mich.  151,  23  N.  W.  628,  58  Am.  Rep.  352.  1  Gumming,  Gas.  Priv.  Corp.  201: 
Carson  City  Sav.  Bank  v.  Carson  City  El.  Co.,  90  Mich.  550,  51  N.  W.  641, 
30  Am.  St  Rep.  454;  Camden  &  A.  R.  Co.  v.  May*s  Landing,  etc.,  R.  Co.,  48 
N.  J.  Law,  530,  7  Atl.  523;  Chicago  A  A.  Ry.  Co.  v.  Derkes,  103  Ind.  520,  8  N. 
B.  239;  Wright  v.  Hughes,  119  Ind.  324,  21  N.  B.  907,  12  Am.  St  Rep.  412; 
City  of  Corpus  Christi  v.  Central  Wharf  &  Warehouse  Co.,  8  Tex.  Civ.  App. 
94,  27  S.  W.  803;  Steger  ▼.  Davis,  8  Tex.  Civ.  App.  23,  27  S.  W.  1068;  Wright 
V.  Pipe  Line  Co.,  101  Pa.  204.  47  Am.  Rep.  701 ;  Seymour  v.  Society,  54  Minn. 
147,  55  N.  W.  907;  Manchester  &  L.  R.  Co.  v.  Concord  R.  Co.,  66  N.  H. 
100,  20  Atl.  383,  9  L.  R.  A.  689,  49  Am.  St  Rep.  582;  Union  Hardware  Co.  v. 
Plume  &  Atwood  Manufg  Co.,  58  Conn.  ^19,  20  Atl.  455;  International  Trust 
Co.  V.  Davis  &  P.  Mfg.  Co.,  70  N.  H.  118,  46  Atl.  1054;  Flint  &  W.  Mfg.  Co. 
V.  Kerr-Murray  Mfg.  Co.,  24  Ind.  App.  350,  56  N.  B.  858;  Alexandria,  A.  & 
Ft  S.  R.  Go.  V.  Johnson,  58  Kan.  175,  48  Pac.  847;  Security  Nat  Bank  v. 
St  Croix  Power  Co.,  117  Wis.  211,  94  N.  W.  74;  Board  of  Trustees  of  Char- 
lotte Tp.  ▼.  Piedmont  Realty  Co.,  134  N.  G.  41,  46  S.  B.  723;  Arkadelphia 
Lumber  Co.  v.  Posey,  74  Ark.  377,  85  S.  W.  1127;  First  Nat  Bank  v.  Guard- 
ian Trust  Co.,  187  Mo.  494.  86  S.  W.  109,  70  L.  R.  A.  79.  The  earlier  Illinois 
cases  have  been  supposed  to  be  in  accordance  with  this  doctrine.  See  Brad- 
ley V.  Ballard,  55  111.  413,  8  Am.  Rep.  656;  Darst  v.  Gale,  83  111.  137;  Eck- 
man  v.  Chicago,  B.  &  Q.  Ry.  Co.,  169  111.  312.  48  N.  B.  496,  38  L.  R.  A.  750. 
But  In  National  Home  B.  &  L.  Ass*n  v.  Home  Sav.  Bank,  181  111.  35,  54  N. 
B.  619,  64  L.  R.  A.  399,  72  Am.  St  Rep.  245,  it  was  held  that  the  rule  estop- 
ping a  corporation  from  raising  the  question  of  ultra  vires  where  it  has 
received  the  benefit  of  the  contract  does  not  apply  where  the  contract  is 
ulti*a  vires  in  the  sense  that  It  is  without  the  scope  of  the  powers  of  the 
corporation.  See.  also.  Best  Brewing  Co.  v.  Klassen,  185  111.  37,  57  N.  B.  20, 
50  L.  R.  A.  765,  76  Am.  St  Rep.  26;  Leigh  v.  American  Brake  Beam  Co.,  205 
111.  147,  68  N.  B.  713. 
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agreed  upon.''*  So  it  has  been  held  that,  if  the  price  has  been  paid 
under  an  ultra  vires  contract  for  the  purchase  of  goods,  an  action 
may  be  maintained  on  the  contract  for  failure  to  deliver  the  goods. 
So,  if  a  corporation  borrows  money  for  an  unauthorized  purpose,  and 
gives  its  note  or  other  obligation  therefor,  it  cannot  set  up  the  ultra 
vires  character  of  the  contract  to  defeat  an  action  thereon.''*  And  the 
same  rule  applies  where  a  corporation  lends  money  or  furnishes  other 
consideration  under  an  ultra  vires  contract,  and  takes  the  other  party's 
note  therefor.  The  other  party  cannot  set  up  the  ultra  vires  charac- 
ter of  the  contract  to  defeat  an  action  by  the  corporation.^" 

On  the  same  principle  it  has  been  held  that  if  a  corporation  en- 
gages in  the  business  of  an  innkeeper,  it  cannot  escape  an  innkeep- 
er's liability  to  a  guest,  as  for  property  lost,  by  setting  up  that  the 
business  was  not  authorized  by  its  charter.^'  So  where  a  street-rail- 
way company  agreed  to  pay  a  certain  sum  if  the  state  board  of  agri- 
culture would  hold  the  state  fair  at  a  certain  place,  it  was  held  that 
the  company  could  not  set  up  the  defense  of  ultra  vires  to  defeat  lia- 
bility on  its  contract,  after  the  fair  was  held  at  the  place  agreed  upon, 
and  it  had  the  benefit  therefrom  in  its  increased  traffic.'^  So  where 
a  fire  insurance  company  which  had  issued  a  policy  of  insurance 
against  loss  of  crops  caused  by  hail,  and  received  the  premium,  sought 
to  escape  liability  for  a  loss  on  the  ground  that  it  had  no  power  to 
insure  against  loss  by  hail,  the  court  held  that  the  defense  should  not 
be  allowed.''*  So,  where  a  corporation  has  entered  into  a  partnership, 
and  the  other  partner  has  fully  performed,  it  must  account.''* 

T  a  Wright  v.  Pipe  Line  CJo.,  101  Pa.  St  204,  47  Am.  Rep.  701;  Dewey  t. 
Railroad  Co.,  91  Mich.  351,  51  N.  W.  1063;  Towers  Excelsior  &  Ginnery  Co. 
Y.  Inman,  96  6a.  506,  23  S.  E.  418;  and  other  cases  in  "note  72,  supra. 

74  Bradley  y.  Ballard,  55  111.  413,  8  Am.  Rep.  656;  1  dimming,  Cas.  Prly. 
Corp.  249,  W.  D.  Smith.  Cas.  Corp.  137,  Shep.  Cas.  Corp.  68. 

T6  Steam  Nav.  Co.  v.  Weed,  17  Barb.  (N.  Y.)  378,  2  Gumming,  Cas.  Prlv. 
Corp.  55;  Logan  v.  Association,  8  Tex.  Civ.  App.  490,  28  S.  W.  141;  Gorrell 
V.  Insurance  Co.,  11  C.  C.  A.  240,  63  Fed.  371;  Poock  v.  Association,  71  Ind. 
357;    Pancoast  v.  Insurance  Co.,  79  Ind.  172. 

T«  Magee  v.  Improvement  Co.,  98  Gal.  678,  33  Pac.  772,  85  Am.  St  Rep.  199. 

TT  state  Board  of  Agriculture  v.  Citizens'  St.  Ry.  Co.,  47  Ind.  407,  17  AnJ. 
Rep.  702,  1  Gumming,  Cas.  Priv.  Corp.  222. 

T  8  Denver  Fire  Ins.  Co.  v.  McClelland,  9  Colo.  11,  9  Pac.  771,  59  Am.  Rep. 
134,  1  Gumming,  Cas.  Prlv.  Corp.  227.  In  an  action  by  a  member  of  a  build- 
ing association  on  his  matured  certificate,  it  was  no  defense  that  defend- 
ant was  unauthorized  by  the  statute  under  which  it  was  organized  to  make 
a  contract  to  pay  a  fixed  sum  thereon  at  maturity  of  the  certificate.  Vought 
V.  Eastern  Bldg.  &  L.  AS8*n,  172  N.  Y.  508,  65  N.  E.  496,  92  Am.  St  Rep. 

761. 
19  Boyd  T.  American  Carbon-Black  Co.,  182  Pa.  206,  37  Atl.  937. 
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Same — Action  Maintainable  by  the  Corporation. 

According  to  this  doctrine,  as  shown  by  the  illustrations  referred 
to  in  the  preceding  paragraph,  the  right  of  action  is  not  limited  to 
the  other  party  to  the  contract,  but  the  corporation  may  maintain  • 
an  action  where  it  has  performed  its  part  of  the  contract.  "It  is 
very  well  settled,"  said  the  New  York  court  in  a  leading  case,  "that 
a  corporation  cannot  avail  itself  of  the  defense  of  ultra  vires  when 
the  contract  has  been,  in  good  faith,  fully  performed  by  the  other 
party,  and  the  corporation  has  had  the  full  benefit  of  the  perform- 
ance, and  of  the  contract.  *  *  *  The  same  rule  holds  e  converso, 
If  the  other  party  has  had  the  benefit  of  a  contract  fully  performed 
by  the  corporation,  he  will  not  be  heard  to  object  that  the  contract 
and  performance  were  not  within  the  legitimate  powers  of  the  cor- 
poration." •* 

Same — Necessity  for  Performance  by  the  Plaintiff. 

The  courts  which  hold  this  doctrine  require  that  there  shall  have 
been  some  performance  on  the  part  of  the  plaintiff  which  will  render 
it. unjust  and  inequitable  to  permit  the  defendant  to  set  up  the  ultra 
vires  character  of  the  contract  in  defense.  They  will  not  lend  their 
aid  to  enforce  an  ultra  vires  "contract  that  is  wholly  executory.^^  And 
the  fact  that  the  contract  has  been  partly  performed  on  one  or  both 
sides  does  not  always  require  enforcement  as  to  the  residue.  It  will 
not  be  enforced  unless  its  enforcement  is  necessary  to  do  justice. 
Thus,  where  a  corporation  empowered  to  purchase  material  for  manu- 
facturing purposes  purchased  a  quantity  of  material  for  the  purpose 
of  selling  it  again  on  speculation,  the  seller  knowing  of  its  purpose, 
it  was  held  that  the  contract  was  void ;  that  either  party  could  repudiate 
it  after  part  performance  by  both  parties,  and  on  repudiation  of  it  by 
the  seller,  and  in  a  suit  by  him  to  recover  the  value  of  the  material 
already  delivered,  the  corporation  could  not  recover  damages  for  his 
failure  to  perform  the  residue.'* 

Same — The  Ground  of  This  Doctrine. 

This  doctrine  is  generally  said  to  rest  upon  an  equitable  estoppel. 
"We  are  aware  that  the  courts  have  been  very  slow  to  concede  that 

80  Whitney  Arms  Go.  y.  Barlow,  63  N.  Y.  62,  20  Am.  Rep.  504,  1  Gumming, 
Caa.  Prlv.  Corp.  253.  See,  also,  Bath  Gas  L.  Co.  v.  Claffy,  151  N.  Y.  24, 
45  N.  B.  390,  36  L.  R.  A.  664:  Bond  v.  Terrell  Cotton  &  W.  Mfg.  Co.,  82 
Tex.  309,  18  S.  W.  691;  Eckman  v.  Chicago,  B.  &  Q.  R.  Co.,  169  111.  312,  48 
N.  E.  496,  38  L.  R.  A.  750. 

81  Nassau  Bank  y.  Jones,  95  N.  Y.  115,  47  Am.  Rep.  14,  1  Gumming,  Gas. 
Priy.  Corp.  293;  Bradley  y.  Ballard,  55  III.  413,  8  Am.  Rep.  656;  Bosshardt 
&  Wilson  Co.  y.  Crescent  Oil  Co.,  171  Pa.  109,  32  Atl.  1120. 

81  Day  v.  Boggy  Co.,  57  Mich.  151,  23  N.  W.  628,  58  Am.  Rep.  352,  1 
Gnmming,  Gas.  Priy.  Corp.  261* 
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a  defendant,  setting  up  as  a  defense  the  ultra  vires  of  a  contract, 
where  said  contract  was  dearly  not  authorized,  should  be  held  liable 
on  the  contract,  since  this  would  appear  to  sustain  the  enforcement 
of  an  unauthorized  contract,  and  therefore  the  cases  show  that  when- 
ever the  courts  would  avoid  this  seeming  inconsistency  by  resting  the 
recovery  upon  some  other  ground  they  have  done  so.  This  has 
often  led  to  equal  inconsistency  in  other  directions.  The  true  ground 
would  seem  to  be  that  of  equitable  estoppel,  whereby  the  defendant 
is  not  permitted  to  rely  upon  or  show  the  invalidity  of  the  contract 
In  such  case,  the  contract  is  assumed  by  the  court  to  be  valid;  the 
party  seeking  to  avoid  it  not  being  permitted  to  attack  its  character 
in  this  respect."  ••  The  use  of  the  term  "estoppel,"  however,  is  open 
to  criticism.^*  A  person  dealing  with  a  corporation  is  charged  with 
notice  of  the  limitations  of  its  powers,*"  and  it  is  not  easy  to  raise  an 
estoppel  in  his  favor.**  It  is  still  more  difficult  to  raise  an  estoppel 
in  favor  of  the  corporation,  which  cannot  have  been  misled  by  the 
other  party  to  the  ultra  vires  contract  in  respect  to  its  own  powers. 

The  reasons  by  which  the  courts  have  been  influenced,  however, 
are  obvious.  It  was  said  by  Chief  Justice  Comstock:  Commercial 
manufacturing,  and  trading  corporations  "are  brought  into  relation 
with  almost  every  member  of  the  community,  and  I  think  it  greatiy 
to  be  desired  that  in  laying  down  the  rules  of  law  which  are  to  govern 
in  such  relations,  we  should  avoid  a  system  of  destructive  technicali- 
ties. Those  rules  should  be  founded  in  the  principles  of  justice  which 
are  recognized  in  other  and  analogous  dealings  among  men."  *^  It 
would  be  carrying  the  doctrine  concerning  ultra  vires  contracts  to  an 
tmwarranted  extent,  said  the  Indiana  court,  "to  hold  that  a  corpora- 
tion might  obtain  the  money  of  another,  and,  with  the  fruits  of  the 

«s  Denver  Fire  Ins.  Go.  ▼.  McClelland,  9  Colo.  11,  9  Pae.  771,  59  Am.  Rep. 
134,  1  Gumming,  Gas.  Priy.  Corp.  227. 

««  See  9  Hary.  L.  R.  269 ;  14  Harv.  L.  R.  837. 

•V  Ante,  p.  ITS.  But  see  Denver  Fire  Ins.  Go.  y.  McClelland,  sapra,  where 
Stone,  J.,  observoB  that  "this  constructive  notice  is  of  a  very  vague  and 
shadowy  character.*'  See,  also,  Bissell  v.  Railroad  Co.,  22  N.  Y.  269,  where 
Comstock,  J^  observes  that  "a  traveler  from  New  York  to  the  Mississippi 
ean  hardly  ^be  required  to  furnish  himself  with  the  charters  of  all  the  rail- 
roads on  his  route,  or  to  stady  a  treatise  on  the  law  of  corporations,'*  in  order 
to  satisfy  himself  that  the  railroad  companies  are  not  operating  their  rail- 
roads in  an  ultra  vires  manner. 

••  But  in  Voris  v.  Star  City  Building  &  L.  Assn.,  20  Ind.  App.  630,  50  N. 
B.  779,  it  is  said:  "One  who  deals  with  a  corporation  is  presumed  to  know 
the  powers  and  limitations  of  its  authority,  and  hence  is  estopped  to  plead  its 
want  of  authority." 

8T  Per  Comstock,  G.  J.,  in  Bissell  v.  Railroad  Co.»  22  N.  Y.  259, 1  Gumming, 
Gas.  Pri  V.  Corp.  187, 199. 
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contract  in  its  treasury,  interpose  the  defense  of  ultra  vires ;  or,  having 
used  the  money  with  the  consent  or  acquiescence  of  its  stockholders, 
ask  that  the  lender  be  restrained  from  collecting  it  back,  on  the  ground 
that  the  money  was  obtained  in  violation  of  the  charter  of  the  cor- 
poration. ^Like  natural  persons,  corporations  must  be  held  to  the 
observance  of  the  recognized  principles  of  common  honesty  and  good 
faith,  and  these  principles  render  the  doctrine  of  uTtra~vires  unavail^ 
ing  when  its  application  would  accomplish  an  unjust  end,  or  result 
In  the"  perpetration  of  a  legal  fraud.  After  a  corporation  has  re- 
ceived the  fruits  which  grow  out  of  the  performance  of  an  act  ultra 
vires,  and  the  mischief  has  all  been  accomplished,  it  comes  with  an 
ill  g^ace  then  to  assert  its  want  of  power  to  do  the  act  or  make  the 
contract,  in  order  to  escape  the  performance  of  an  obligation  it  has 
assumed."  ••  "There^re  few  rules,"  said  Chief  Justice  Gilfillan,  "bet- 
ter settled  or  more  strongly  supported  by  authorities,  with  fewer  ex- 
ceptions, in  this  country,  than  that  when  a  contract  by  a  private  cor- 
poration, which  is  otherwise  unobjectionabTei  TTas  been  "pertormed  oiT 
one  side,  Ihe  party  which  has  received  and  retained^  the  benefits  of  such 
""performance   shall   not   be  permitted  to  evade"*  pertormance   on   the 


ground  that  the  contract  was  in  excess  of  the  purpose  for  which  the 
corporation  was  created.  The  rule  may  not  be  strictly  logical,  but  it 
prevents  a  great  deal  of  injustice."  •• 

In  dealing  with  ultra  vires  contracts  it  might  have  been  possible 
for  the  courts  to  adhere  to  the  doctrine  that  an  ultra  vires  contract 
is  void  because  of  the  corporation's  inherent  limitations,  or,  in  the 
language  of  Mr.  Justice  Gray,  that  an  ultra  vires  contract  is  "unlaw- 
ful and  void  *  *  *  because  the  corporation,  by  the  law  of  its 
creation,  is  incapable  of  making  it."  ••  Such  is  the  doctrine,  indeed, 
declared  by  the  federal  courts,  although,  as  we  have  seen,  they  have 
not  always  found  it  possible  to  adhere  to  it.*^  Again,  it  might  have 
been  possible  to  treat  ultra  vires  contracts  as  illegal,  on  the  ground 

««  Wright  v.  Hughes,  119  Ind.  324,  21  N.  B.  907,  12  Am.  St  Rep.  412.  "The 
rule  requiring  the  observance  of  good  faith  and  fair  dealing  Is  as  applicable 
to  corporations  as  to  individuals.  Neither  can  involve  others  in  onerous 
engagements,  and,  with  the  consideration  of  the  contract  In  their  possession, 
disavow  their  acts,  to  the  damage  and  discomfiture  of  others,  unless  It  clear- 
ly appears  that  there  was  an  absolute  want  of  capacity  to  make  the  contract." 
Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Flannagan,  113  Ind.  488,  14  N.  B.  370,  3  Am. 
St  Rep.  674.  And  see  Field  v.  Eastern  Building  &  L.  Ass'n,  117  Iowa,  90, 
90  N.  W.  717. 

«»  Seymour  v.  Chicago  Guaranty  F.  L.  Soc,  54  Minn.  147,  55  N.  W.  907. 

90  Central  Transp.  Co.  v.  Pullman  Palace  Car  Co.,  139  U.  S.  24,  U  Sup.  Ot 
478,  35  L.  Ed.  55. 

•1  Ante,  p.  172. 
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that  a  corporation  is  prohibited  from  exercising  any  power  which 
its  charter  does  not  expressly  or  impliedly  authorize ;  but  this  view  has 
not  commended  itself  to  the  courts.**  On  the  other  hand,  it  might 
have  been  possible  to  hold  that  lack  of  authorization  is  not  equivalent 
either  to  incapacity  or  to  statutory  prohibition  rendering  the  contract 
illegal,  and  that  consequently  a  corporation  has  the  same  power  to  con- 
tract as  a  natural  person,  subject  only  to  the  right  of  the  state  to  main- 
tain proceedings  directly  against  the  corporation  to  enforce  a  for- 
feiture of  its  charter  for  misuser  of  its  powers.*'  In  this  view,  all 
corporate  contracts,  including  executory  contracts,  in  the  absence  of 
objections  by  stockholders  and  creditors,  would  be  enforced,  unless 
they  were  unlawful  in  the  sense  that  contracts  between  individuals 
may  be  unlawful.  But  no  court  has  committed  itself  to  this  doctrine, 
and,  while  the  tendency  of  the  courts  is  to  enforce  ultra  vires  con- 
tracts which  have  been  performed  by  one  side  when  the  enforcement 
will  advance  justice,**  all  courts  refuse  to  enforce  ultra  vires  con- 
tracts which  are  purely  executory.*'^  This  apparent  inconsistency  is 
no  doubt  to  be  explained  by  the  views  of  public  policy  generally 
entertained  by  the  courts.  They  deem  it  unsafe  to  rely  upon  the  power 
of  the  state  to  enforce  a  forfeiture  of  the  charter  as  die  sole  means  of 
protecting  the  interest  of  the  public  in  keeping  a  corporation  within 
the  limits  which  its  charter  imposes  upon  it,  and  for  this  reason  they 
refuse,  as  a  rule,  to  enforce  ultra  vires  contracts ;  but,  if  the  contract 
has  been  fully  performed  on  one  side,  this  consideration  is  outweighed 
by  other  considerations  of  public  policy  based  upon  the  demands  of 
justice.** 

02  *Tlie  term  'Illegal/  which  is  frequently  used  to  describe  a  contract  made 
by  a  corporation  in  excess  of  Its  cori)orate  powers,  in  most  cases  means  simply 
that  the  contract  is  unauthorized,  or  one  which  the  corporation  had  no  legal 
capacity  to  make.  Such  a  contract  may  be  illegal  in  the  true  and  proper 
sense,  but  it  may  also  be  one  involving  no  moral  turpitude  and  offending 
against  no  express  statute.  The  inexact  and  misleading  use  of  the  word  'il- 
legal,' as  applied  to  contracts  of  corporations  ultra  vires  only,  has  been  fre- 
quently alluded  to."  Bath  Gaslight  Ck>.  v.  Clalty,  151  N.  Y.  24,  45  N.  E.  390,  36 
L.  R.  A.  664. 

»  See  the  JJnauthorized  or  Prohibited  Exercise  of  Corporate  Power,  by 
George  \^na'rton  Fepper,  9  Harv.  L.  R.  255.  " ' 

•4  Ante,  p.  17a  •»  Ante,  p.  171. 

••See  9  Harv.  U  R.  255;  18  Harv.  L.  R.  461;  19  Harv.  L.  R.  608.  "We 
think  the  demands  of  public  policy  are  fully  satisfied  by  holding  that,  as 
to  the  public,  the  lease  was  void,  but  that,  as  between  the  parties,  so  long  as 
the  occupation  under  the  lease  continued,  the  lessee  was  bound  to  pay  the 
rent,  and  that  its  recovery  may  be  enforced  by  action  on  the  covenant  Pub- 
lic policy  is  promoted  by  the  discouragement  of  fraud  and  the  maintenance 
of  the  obligation  of  contracts,  and  to  permit  a  lessee  of  a  corporation  to  escape 
the  payment  of  rent  by  pleading  the  incapacity  of  the  corporation  to  make  the 
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Same — Specific  Performance, 

It  has  been  held  that  a  court  of  equity  will  not  compel  specific 
performance  oF an  uRra^vIres'  contractT  even  though  it  may  have 
been  partly  performed  by_  the  complainant.  In  a  Michigan  case, 
a  bank  had  entered  into  an  ultra  vires  contract  to  purchase  land 
from  a  third  person,  and  sell  it  to  the  defendant  After  the  land 
had  been  purchased  by  the  bank,  the  defendant  refused  to  carry  out 
the  contract,  and  the  bank  brought  suit  in  equity  for  specific  per- 
formance. The  court  held  that  the  relief  could  not  be  granted,  as 
it  could  not,  consistently  with  equitable  principles,  assist  the  bank 
to  carry  into  execution  a  contract  to  violate  its  charter,  and  that  the 
purchase  of  the  property  by  the  bank  after  the  contract  was  made 
could  make  no  difference,  "^uity,"  it  was  said,  "will  aid  no  one 
in  doing  that  which  is  unlawful.   •' 

Assent  of  Shareholders. 

If  the  doctrine  of  ultra  vires  is  strictly  applied,  it  must  follow  that 

^n  ultra  vires  contract,  being  void,  cannot  be  rendered  binding  upon 
the  corporation  by  the  assenj  or  ratification  of~all  the  shareholders.^' 
The  contract  cannot  be  ratified  by  either  party,  because  it  could  not 
have  been  authorized  by  either.**  "It  is  unnecessary  to  consider  the 
effect  of  dissentient  shareholders,"  it  has  been  said,  "for,  if  the  com- 
pany is  a  corporation  only  for  a  limited  purpose  and  a  contract  like 
that  under  discussion  is  not  within  their  authority,  the  assent  of  all 
the  shareholders  to  such  a  contract,  though  it  may  make  them  all 
personally  liable  to  perform  such  contract,  would  not  bind  them  in 
their  corporate  capacity,  or  render  liable  their  corporate  funds."**® 
On  the  other  hand,  a  stockholder  may  be  precluded  from  obtaining  re- 
lief against  an  ultra  vires  transaction  if  he  has  assented  to  it,  or  by  his 
acquiescence  in  it,  and  to  that  extent  he  is  estopped  from  objecting  to 

lease,  although  he  has  had  the  undisturbed  enjoyment  of  the  property,  would 
be,  we  think,  most  inequitable  and  unjust"  Bath  (Gaslight  Go.  v.  Olalty,  151 
N.  Y.  24,  45  N.  E.  890,  36  L.  R.  A.  664. 

•7  Bank  of  Michigan  v.  Nlles,  Walk.  Gh.  (Mich.)  99;  Id.,  1  Dong.  (Mich.) 
401,  41  Am.  Dec.  575,  1  Gumming,  Gas.  Priv.  Gorp.  291.  And  see  Gase  v. 
Kelly,  183  U.  8.  21,  10  Sup.  Gt.  216,  88  L.  Ed.  518. 

••  Stelner  v.  Steiner  Land  &  L.  Go.,  120  Ala.  128,  26  South.  494. 

••Gentral  Transp.  Go.  v.  Pullman  Palace  Car  Go.,  139  U.  S.  24,  11  Sup. 
Ct  478,  35  L.  Ed.  55.  And  see  Bast  Anglian  Rys.  C3o.  v.  Eastern  Gountles 
Ry.  O).,  11  G.  B.  775,  1  Gumming,  Gas.  Priv.  Gorp.  142;  Directors,  etc^  of 
Asbbury  Railway  Carriage  &  Iron  C3o.  v.  Rlche,  L.  R.  7  H.  L.  653,  1  CJumming, 
Gas.  Priv.  Gorp.  152;  Thomas  v.  Railroad  Go.,  101  U.  S.  71,  1  Gumming,  Gas. 
Priv.  Gorp.  164;  Germania  Safety-Vault  &  Trust  C3o.  v.  Boynton,  19  G.  0.  A. 
118,  71  Fed.  797. 

100  Per  Jarvis,  G.  J.,  in  East  Anglian  Ry.  Co.  v.  Eastern  0>untle8  Ry.  Co., 

supra. 
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it.***  **A  corporation  may  do  acts  which  affect  the  public  to  its 
harm,  inasmuch  as  they  are  per  se  illegal  or  are  malum  prohibitum/' 
said  Folger,  J.,  in  a  leading  case.***  "Then  no  assent  of  stockholders 
can  validate  them.  It  may  do  acts  not  thus  illegal,  though  there  is 
want  of  power  to  do  them,  which  affect  only  the  interests  of  stock- 
holders. They  may  be  good  by  the  assent  of  the  stockholders,  so  that 
strangers  to  the  stockholders,  dealing  in  good  faith  with  the  corpora- 
tion, will  be  protected  in  reliance  on  those  acts.''  And  in  accordance 
with  this  view  some  courts,  discarding  the  view  that  a  corporation 
cannot  do  any  act  in  excess  of  its  express  or  implied  powers,  have 
held  that  in  a  case  where  the  rights  of  the  state  or  of  die  public  are 
not  otherwise  involved,  and  where  the  rights  of  creditors  are  not  con- 
cerned, as  where  none  exist,  and  all  the  stockholders  have  assented, 
a  plea  on  the  part  of  the  corporation  that  a  contract  is  ultra  vires  can- 
not be  sustained.***  Thus  it  has  been  held  that,  while  accommodation 
paper  given  by  a  corporation  is  not  valid  as  against  corporate  credi- 
tors or  dissenting  stockholders,  a  corporation  cannot  be  heard  to  plead 
that  an  accommodation  note  given  with  the  consent  of  all  the  stock- 
holders, the  corporate  creditors  not  being  injured,  was  ultra  vires.* *^ 
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68.  Oomirsets  of  a  eorpinratlon  aiaj  be  illegal  on  oilier  groiiiLde  titan 
beoanse  tliej  are  vltra  vires  i  tliat  is,  vnlawfid  in  the  eenie  in 
irliieh  a  eontraot  by  an  individnal  may  be  nnlawfnl.  A  eon- 
traet  wbieh  is  illegal  in  tbie  lenae  ii  enbjeot  to  tbe  same  mles 
tbat  sovem  illegal  oontraete  by  individnale.  Generally^  no  ac- 
tion can  grow  ont  of  it. 

Contracts  of  corporations  may  not  only  be  ultra  vires,  but  like  the 
contracts  of  an  individual,  they  may,  on  other  grounds,  be  illegal  in 
the  sense  of  the  maxim,  "Ex  turpi  causa  non  oritur  actio."  In  the 
absence  of  express  statutory  provision  to  the  contrary,  a  corporation 
can  make  no  contract  which  would  be  illegal  if  it  were  made  by  an 
individual.  Thus  a  contract  by  a  corporation,  like  a  contract  by  an 
individual,  is  illegal  if  it  contemplates  the  publication  of  a  libel,  or 
a  fraud  upon  third  persons,  or  the  doing  of  an  act  which  is  pro- 

toi  Post,  p.  sse. 

ios  Kent  v.  Qnlcksllyer  Mining  Co.,  78  N.  T.  150. 

los  Breslln  ▼.  rries-Breslin  Co.,  70  N.  J.  Law,  274,  S8  Atl.  818;  Perkins  ▼. 
Trinity  Realty  Ck).  (N.  J.  Ch.)  61  Atl.  167.  See  Taylor,  Oorp.  H  268-274;  Cook, 
Corp.  i  3.    And  see  cases  In  following  note. 

104  Martin  ▼.  Niagara  Falls  Paper  Co.,  122  N.  Y.  165,  25  N.  E.  803;  Perkins 
T.  Trinity  Realty  Co., supra;  Mnrphy  ▼.  Arkansas,  etc.,  Co.  (C.  O.)  07  Fed.  723; 
Solomon  Solar  Salt  Co.  v.  Barber,  58  Kan.  419,  49  Pac.  524. 
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hibited  by  statute  under  a  penalty,  or  if  it  is  contrary  to  public  poli- 
cy, as  in  the  case  of  wagering  contracts,  contracts  in  restraint  of  trade, 
etc.  A  corporation  authorized  by  its  charter  to  engage  in  the  business 
of  manufacturing  and  selling  an  article  or  product,  and  to  own  the 
property  necessary  for  that  purpose,  has  no  right  to  buy  up  the 
business  and  property  of  all  the  other  persons  and  companies  engag- 
ed in  the  business,  for  the  purpose  of  obtaining  a  monopoly;  and, 
if  it  does  so,  quo  warranto  proceedings  may  be  maintained  by  the 
state  to  oust  it  from  the  exercise  of  its  franchise.**^*  The  principles  _ 
of  law  which  apply  to  illegal  contracts  are  substantially  the  same 
wherVthe  contractlis^^Ly  a  cofporatiQn_as  where  it  is  by  an  individual. 
The  student,~therefore,  musr refer  in  this  connectiorT  to  works  on  the^ 
A  general  law  of  contracts/^    There  are  a  few  questions  that  are  pe- 

culiar  to  corporations. 

Even  in  those  jurisdictions  where  the  ultra  vires  contracts  of  a 
corporation  are  not  regarded  as  illegal  in  the  sense  that  no  action 
can  be  maintained  upon  them,  unless  there  is  an  express  prohibition 
in  the  charter  or  in  some  statute,  there  are  some  exceptions.  An 
ultra  vires  contract  that  is  not  expressly  prohibited  will  nevertheless 
be  declared  illegal  if  it  is  in  its  nature  and  effect  clearly  contrary  to 
public  policy.  Thus  it  has  been  held  in  New  York  that  a  contract  by 
which  a  bank,  organized  under  the  laws  of  the  state,  subscribes  for  or  , 

agrees  to  purchase  stock  in  a  railroad  company,  and  so  to  be  a  stock-  | 

holder  therein,  and  subject  to  liability  as  such,  is  not  merely  ultra 
vires,  but  is  illegal,  though  not  expressly  prohibited.  "The  spirit  of 
the  law,"  it  was  said,  "as  well  as  a  sound  public  policy,  forbid  these 
institutions  from  risking  the  moneys  intrusted  to  their  care  in  doubt- 
ful speculations  or  enterprises."  **^ 

Contracts  Disabling  Corporations  from  Performing  Duties  to    the 

Public. 

A  railroad,  steamboat,  gas,  water,  or  other  like  corporation  can 
make  no  contract  which  will  interfere  with  its  performance  of  the  du- 
ties which  it  owes  to  the  public.  Such  a  contract  is  not  merely  ultra 
vires.  It  is  illegal,  and  absolutely  void,  as  being  contrary  to  public 
policy.  It  is  a  well-settled  principle  "that  where  a  corporation,  like 
a  railroad  company,  has  granted  to  it  by  charter  a  franchise  in- 
tended in  large  measure  to  be  exercised  for  the  public  good,  the  due 
performance  of  those  functions  being  the  consideration  of  the  pub- 

105  Distilling  &  Cattle  FcedlDg  Co.  y.  People,  156  IlL  448^  41  N.  E.  18S,  47 
Am.  St  Rep.  200;  post,  p.  238. 

iWPee  01<uj£,  CoDt.  (2d  Ed.)  321-342. 

lOT  Raisau  Bank  v.  Jones,  ^5  N.  X.  110,  47  Am.  Rep.  14,  1  Camming,  Caa 
PrlT.  Corp.  298. 
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lie  grant,  anv  contract  which  disables  the  corporation  from  perform- 
ing those  functions,  which  undertakes,  without  the  consent  of  the 
state,  to  transfer  to  others  the  rights  and  powers  conferred  by  the 
charter,  and  to  relieve  the  grantees  of  the  burden  which  it  imposes, 
is  a  violation  of  the  contract  with  the  state,  and  is  void  as  against 
public  policy."  *•• 

Effect  of  Express  Prohibition  in  Charter, 

If  the  charter  of  a  corporation,  instead  of  merely  not  authorizing 
a  certain  contract,  expressly  prohibits  it,  the  contract  stands  upon  a 
different  footing  from  one  that  is  merely  ultra  vires.  As  a  rule,  it  is 
illegal  and  void,  and  no  action  can  be  maintained  upon  it,  or  grow 
out  of  it.  The  maxim,  "Ex  turpi  causa  non  oritur  actio,"  applies.*^* 
In  White  v.  Franklin  Bank***  the  defendant  had  taken  a  deposit  for 
a  certain  time,  and  promised  to  repay  it  at  the  expiration  of  that 
time,  in  violation  of  a  statute  declaring  that  no  bank  should  make  or 
issue  any  note,  bill,  check,  draft,  acceptance,  certificate,  or  contract, 
in  any  form  whatever,  for  the  payment  of  money,  at  any  future  day 
certain,  etc.  It  was  held  that  the  transaction  was  illegal  and  void, 
because  expressly  prohibited  by  statute,  and  that  no  action  could  be 
maintained  on  the  contract. 

If  the  charter  of  a  corporation,  including  statutes  applicable  to  it, 
merely  prohibits  certain  contracts,  and  does  not  declare  that  con- 
tracts in  violation  of  the  prohibition  shall  be  void,  and  the  purpose 
of  the  statute  does  not  show  an  intention  on  the  part  of  the  legisla- 
ture to  make  such  contracts  void,  they  are  binding;  and  objection 
on  the  ground  that  they  were  prohibited  can  only  be  raised  by  the 
state   in  a  direct  proceeding  against  the  corporation   to   forfeit  its 

los  Tbomas  v.  Railroad  CJo.,  101  U.  S.  71,  25  L.  Ed.  950,  1  Gumming,  Cas. 
Prlv.  Corp.  164,  W.  D.  Smith,  Cas.  Corp.  132,  Shep.  Cas.  Corp.  70.  And  see 
York  &  M.  L.  R.  Oo.  v.  Winans,  17  How.  (U.  S.)  30,  15  L.  Ed.  27;  American 
Union  Tel.  Co.  v.  Union  Pac.  Ry.  Co.  (C.  C.)  1  McCrary,  188,  1  Fed.  745,  1  Cnm- 
mlng,  Cas.  Prlv.  Corp.  284;  Black  v.  Canal  Co.,  22  N.  J.  Eq.  890.  In  Thomas  v. 
Railroad  Co.,  snpra,  one  railroad  company  had  leased  its  road  to  another,  and 
the  transaction  was  held  Illegal  as  against  public  policy.  In  American  Union 
Tel.  Oo.  ▼.  Union  Pac  Ry.  Co.,  supra,  a  railroad  company,  authorized  to  also 
constmct  and  operate  a  telegraph  line,  leased  the  telegraph  line  to  another 
corporation,  and  the  lease  was  held  Illegal  and  void.  In  Visalia  Gas  &  Elec- 
tric Light  Co.  Y.  Sims,  104  Cal.  326,  37  Pac.  1042,  43  Am.  St  Rep.  105,  a  con- 
tract by  which  a  corporation  organized  to  operate  gas  and  electric  light  works 
leased  them  to  another  was  held  ultra  vires,  and  void  as  against  public  policy. 

loftLeavltt  v.  Palmer,  3  N.  Y.  19,  51  Am.  Dec.  333;  White  v.  Bank,  22 
Pick.  (Mass.)  181,  1  Cumming,  Cas.  Priy.  Corp.  239;  In  re  Mutual  Guar.  Fire 
Ins.  Co.,  107  Iowa,  143,  77  N.  W.  868,  70  Am.  St  Rep.  149. 

110  22  Pick.  (Mass.)  181,  1  Cumming,  Cas.  Priv.  Corp.  239* 


190  POWEBS  AND  LIABILITIES  OF  COBPOBATION8.  (Ql  & 

charter.***  The  national  banking  act  impliedly  prohibits  national 
banks  from  lending  money  on  real  estate.  In  National  Bank  v.  Mat- 
thews **'  a  loan  was  made  by  a  national  bank  on  a  note  secured  by  a 
deed  of  trust  on  real  estate,  and  a  maker  of  the  note  and  grantor  in 
the  deed  filed  a  bill  in  equity  to  enjoin  a  sale  under  the  deed  to  sat- 
isfy the  note.  The  supreme  court  of  the  United  States,  assuming 
the  transaction  to  be  within  the  prohibition,  held  that  the  statute,  in 
prohibiting  such  a  contract,  did  not  make  it  void,  and  that  the  state 
only  could  object  to  the  excess  of  power  in  a  proceeding  to  forfeit 
the  bank's  charter.  "We  cannot  believe,"  said  the  court,  "it  was 
meant  that  stockholders,  and  perhaps  depositors  and  other  creditors, 
should  be  punished  and  the  borrower  rewarded,  by  giving  success  to 
this  defense  whenever  the  oflfensive  fact  should  occur.  The  impend- 
ing danger  of  a  judgment  of  ouster  and  dissolution  was,  we  think, 
the  check,  and  none  other,  contemplated  by  congress.  This  has  been 
always  the  punishment  prescribed  for  tiie  wanton  violation  of  a 
charter,  and  it  may  be  made  to  follow  whenever  the  proper  public 
authority  shall  see  fit  to  invoke  its  application.  A  private  person 
cannot,  directly  or  indirectly,  usurp  tiiis  function  of  the  govern- 
ment." **•  So  where  a  bank  charter  prohibited  directors  or  other  of- 
ficers of  the  bank  from  borrowing  money  from  the  bank  under  pen- 
alty of  fine  and  imprisonment,  and  an  officer  borrowed  money  from 
the  bank  in  violation  thereof,  it  was  held  that  the  claim  of  the  bank 
to  recover  the  loan  was  enforceable.***  So,  where  the  charter  or  a 
statute  limits  the  amount  of  indebtedness  which  a  corporation  may 
incur,  it  has  been  held  that  a  debt  contracted  in  excess  of  the  amount 
is  not  void,  although  there  are  decisions  to  the  contrary.*** 

"1  National  Bank  y.  Matthews,  08  U.  S.  621,  26  L.  Bd.  188,  1  Gumming,  Cas. 
Prlv.  Corp.  95;  National  Bank  v.  Whitney,  108  U.  S.  99,  26  L.  Bd.  443,  1  Gum- 
ming, Cag.  Priv.  Corp.  102 ;  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  (N.  Y.) 
870;  Butterworth  &  Lowe  v.  Krltzer  Milling  Co.,  115  Mich.  1,  72  N.  W.  990. 

"«  98  U.  S.  621,  25  L.  Ed.  188, 1  Gumming,  Gas.  Prlv.  Corp.  96. 

"»  Mr.  Justice  Miller  dissented,  holding  that  It  was  the  Intention  of  congress 
to  make  such  contracts  void.  The  case  was  adhered  to  and  followed  In 
National  Bank  v.  Whitney,  supra. 

11*  Lester  v.  Bank,  33  Md.  558,  3  Am.  Rep.  211. 

118  Beach  v.  Wakefield,  107  Iowa,  567,  76  N.  W.  688,  78  N.  W.  197;  Sioux 
Glty  Terminal  R.  &  W.  Go.  v.  Trust  Go.  (Iowa  Statute)  173  U.  S.  99,  19  Sup. 
Gt  341,  43  L.  Bd.  628.  Sherman  Genter  Town  Go.  v.  Morris,  43  Kan.  282,  23 
Pac.  569,  19  Am.  St  Rep.  134.  Gontra,  Bell  &  Goggeshall  Go.  v.  Kentucky 
Glass  Works  Co.,  106  Ky.  7,  50  S.  W.  2,  1092,  51  S.  W.  180.  Where  the 
articles  of  defendant  corporation  provided  that  the  highest  Indebtedness  it 
should  at  any  time  Incur  was  $1,000,  and  its  secretary,  with  authority  to  bor- 
row, executed  Its  note  and  borrowed  from  plaintiff  $1,500  which  the  secretary 
embezzled,  and  defendant  received  no  benefit,  plaintiff  could  not  recover  the 
$1,500,  because  It  was  in  excess  of  the  corporate  powers*  of  which  plaintiff 
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Effect  of  Illegality — Actions  in  Disaffirmance  of  Illegal  Contract. 

It  is  a  well-settled  doctrine  of  the  law  of  contracts,  that  where 
money  has  been  paid  by  one  party  to  another  under  a  contract  that  is 
illegal  as  involving  moral  turpitude,  both  parties  being  particeps 
criminis,  no  action  can  be  maintained  to  recover  it  back.  The  same 
is  true  generally  where  the  contract  is  illegal  because  prohibited  by 
statute,  or  because  contrary  to  public  policy.  The  rules  of  law  gov- 
erning these  cases  may  be  dius  stated : 

In  no  case  can  an  action  be  sustained  to  enforce  the  illegal  agree- 
ment itself.^^*  And,  as  a  general  rule,  where  an  illegal  agreement  has 
been  executed  in  whole  or  in  part  by  the  payment  of  money,  or  the 
transfer  of  property,  or  rendition  of  services,  the  court  will  not  lend 
its  aid  to  enable  the  party,  even  in  disaffirmance  of  the  contract,  to 
recover  back  the  money,  or  to  recover  the  value  of  the  goods  or  serv- 
ices.**^   The  latter  rule  is  subject  to  some  exceptions.*** 

In  some  cases,  where  the  contract  is  merely  malum  prohibitum,  a\ 
locus  poenitentise  remains,  and  while  the  prohibited  promise  is  unper-  j 
formed  money  or  goods  delivered  in  consideration  of  it  may  be  re-  / 
covered.    This  exception  is  not  at  all  peculiar  to  contracts  of  corpora- 1 
tions.*** 

Again,  where  the  contract  is  only  illegal  because  prohibited  by 
statute,  and  the  parties  are  not  in  pari  delicto,  the  one  who  is  less 

was  chargeable  with  notice;  but  as  be  was  not  guilty  of  bad  faith,  and  the 
contract  was  not  In  violation  of  any  positive  law,  and  did  not  involve  moral 
turpitude  or  any  consideration  of  public  policy,  the  transaction  was  void  only 
as  to  the  excess,  and  be  might  recover  to  the  amount  of  $1,000,  as  for  money 
loaned.    Kraniger  v.  People's  Building  Soc.,  60  Minn.  94,  61  N.  W.  904. 

lie  Clark,  Cont  (2d  Ed.)  336.  See  Franklin  Nat  Bank  v.  Whitehead,  149 
Ind.  660,  49  N.  B.  592,  39  L.  R.  A.  725,  63  Am.  St  Rep.  302;  Chicago,  L  &  L. 
Ry.  Co.  V.  Southern  Indiana  Ry.  Co.  (Ind.  App.)  70  N.  B.  843. 

iiT  Clark,  Cont  (2d  Ed.)  836. 

11  •  In  New  York  it  is  held  that  where  a  corporation  discounts  commercial 
paper  without  authority  it  may  recover  the  money  loaned,  though  the  se- 
curities are  void.  "It  is  no  doubt  the  general  rule  of  law,"  said  the  court  in 
such  a  case,  "that  no  right  of  action  can  spring  out  of  an  illegal  contract  And 
the  rule  that  an  illegal  contract  cannot  be  enforced  applies  as  well  to  con- 
tracts malum  prohibitum  as  to  contracts  malum  in  se.  But  it  does  not  neces- 
sarily follow  that  all  the  consequences  attending  a  contract  which  is  con- 
trary to  public  morals,  or  founded  on  an  Immoral  consideration,  attend  and 
affect  a  contract  malum  prohibitum  merely.  The  law  in  the  former  case  will 
not  undertake  to  relieve  the  parties  from  the  position  in  which  they  have 
placed  themselves,  or  to  adjust  the  equities  between  them.  But  in  the  latter 
case,  while  the  law  will  not  enforce  the  prohibited  contract  it  will  take 
notice  of  the  circumstances,  and,  if  Justice  and  equity  require  a  restoration  of 
money  or  property  received  by  either  party  thereunder,  it  will,  and  in  many 
cases  has,  given  relief."    Pratt  v.  Short,  79  N.  Y.  437,  85  Am.  Rep.  531. 

119  Clark,  Cont  (2d  Bd.)  38a 
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guilty  may  disaffirm  the  contract,  and  recover  what  he  has  parted 
with.  Such  is  the  case  where  the  party  asking  relief  was  induced  to 
enter  into  the  contract  under  the  influence  of  fraud  or  duress."*  So 
it  is,  also,  where  the  statutory  prohibition  was  intended  for  the  pro- 
tection of  the  party  asking  relief.***  As  illustrating  this  principle  may 
be  mentioned  cases  in  which  banks  or  other  corporations  are  pro- 
hibited from  issuing  notes,  bills,  or  other  securities.  It  is  held  by  some 
courts  in  these  and  similar  cases  that  the  prohibition  is  intended  to 
protect  the  public  against  the  prohibited  securities,  that  the  corpo- 
ration is  the  only  offender,  and  that  the  persons  who  receive  them 
may  recover  the  money  paid  for  them,  not  being  in  pari  delicto.  "The 
corporation  issuing  the  bills  contrary  to  law  and  against  penal  sanction 
is  deemed  more  guilty  than  the  members  of  the  community  who  receive 
them,  whenever  the  receiving  of  them  is  not  expressly  prohibited. 
The  latter  are  regarded  as  the  persons  intended  to  be  protected  by  the 
law ;  and  if  they  have  not  themselves  violated  an  express  law  in  re- 
ceiving the  bills,  the  principles  of  justice  require  that  they,  should  be 
able  to  recover  the  money  received  by  the  bank  for  them."  *** 

Most  courts  hold  that  where  the  direct  object  of  a  contract  is  in- 
nocent in  itself,  but  the  intention  of  one  of  the  parties  is  unlawful, — 
as  where  goods  are  bought  or  money  borrowed  to  be  used  for  an  un* 
lawful  purpose,  which  is  not  malum  in  se, — ^the  fact  that  the  other 
party  knows  of  the  unlawful  purpose  does  not  render  the  agreement 
illegal,  so  as  to  prevent  his  maintaining  an  action  thereon,  unless 
it  is  made  part  of  the  contract  that  the  money  or  goods  shall  be  used 
for  such  purpose,  or  unless  he  has  done  something  in  aid  or  further- 
ance of  the  unlawful  design  beyond  merely  entering  into  the  con- 
tract.***  And  this  principle  has  been  applied  to  contracts  with  a  cor- 
poration, where  the  corporation  intended  to  use  the  money  or  goods 
obtained  by  it  under  the  contract  for  an  illegal  purpose.*** 

i«o  aark,  CJont.  (2d  Ed.)  340. 

121  Clark,  Oont.  (2d  Ed.)  341.  Thomas  y.  City  of  Richmond,  12  Wall.  (U. 
S.)  349,  20  L.  Ed.  453;  wmte  v.  Bank,  22  Pick.  (Mass.)  181;  1  Cumming,  Cas. 
Priv.  Corp.  239;  Tracy  v.  Talmage,  14  N.  Y.  162,  67  Am.  Dec.  132,  2  Cumming, 
Cas.  Priv.  Ck>rp.  67;  Oneida  Bank  v.  Ontario  Bank,  21  N.  Y.  490. 

122  Thomas  ▼.  City  of  Richmond,  supra.  -v,^ 
/^    128  Clark,  Oont  (2d  Ed.)  327-332,  where  the  cases  are  collected,  and  the  con-\ 

(_  flict  in  the  decisions  of  the  different  states  is  pointed  out  ^ 

124  Tracy  v.  Talmage,  14  N.  Y.  1C2,  67  Am.  Dec.  132,  2  Cumming,  Oas.  Priv. 
Corp.  67.    And  see  Curtis  v.  Leavitt,  15  N.  Y.  91. 
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69.    Liability  for  Torta 
70-72.    RespoDsibillfy  for  Grime— Contempt  of  Court 


TiTABTT.TTY  FOR  TORTS. 

69«  A  prlTftte  eorporatton  la  liable  for  tlie  torts  of  its  lerraati  and 
asenta  oonuaittod  In  tlie  oourso  of  their  employmenty  to  the 
Mune  extent  as  a  natnral  person  would  be.  And  it  may  be  liable 
for  wrongs  inTolVins  a  siental  elesienty  as  malieions  wrongs, 
frandy  ete. 

At  one  time  it  was  doubted  whether  a  corporation  could  be  sued 
for  a  tort,  but  it  is  now  settled  that  it  may  be  liable  for  torts  to  the  same 
extent  as  a  natural  person  would  be  under  the  same  circumstances.  It 
is  said  that  a  corporation  has  no  power  to  do  an  act  not  authorized  by 
its  charter,  and,  as  we  have  seen,  this  is  true  in  a  sense ;  but  it  is  not 
meant  by  this  that  it  cannot  do  wrong.*  The  word  "power"  is  used 
in  the  sense  of  "authority."  A  corporation  has  no  right  to  exceed  the 
powers  conferred  upon  it,  but  it  has  the  capacity  ta3ia-aQJ--and  if,  in 
doing  so,  it  commits  a  tort,  it  is  as  fully  liable  as  a  natural  person , 
would  be  under  similar  circumstances.*  "Corporations  are  liable  for 
every  wrong  of  which  they  are  guilty,  and  in  such  cases  the  doctrine  of 
ultra  vires  has  no  application."  •  The  maintenance  of  a  ferry  by  an 
educational  corporation  is  ultra  vires.    The  corporation  is  nevertheless 

• 

1  Ante,  p.  161 ;  post,  p.  19& 

•  Chestnut  Hill  &  S.  H.  Turnpike  Co.  v.  Rutter.  4  Serg.  &  R.  (Pa.)  C,  8 
AnL  Dec.  675,  1  dimming,  Oas.  Prly.  Corp.  431;  Goodspeed  v.  Bank,  22 
Conn.  630,  58  Am.  Dec.  439,  1  Cummlng,  Cas.  Priv.  Corp.  443;  New  York,  L. 
m  &  W.  R.  Co.  ▼.  Haring,  47  N.  J.  Law,  137,  54  Am.  Rep.  123,  2  Cummlng, 
Cas.  Priy.  Corp.  110;  Philadelphia,  W.  &  B.  R.  Co.  v.  Qulgley,  21  How.  (U. 
S.)  202,  16  L.  Ed.  73,  1  Cummlng,  Oas.  Priv.  Corp.  453,  Shep.  Cas.  Corp.  144; 
Yarborough  y.  Bank,  16  £^st,  6»  1  Cumming,  Cas.  Corp.  426;  Hutchinson  y. 
Railroad  Co.,  6  Helsk.  (Tenn.)  634,  2  Cummlng,  Cas.  Priy.  Corp.  102;  Maund 
T.  Canal  Co.,  4  Man.  &  G.  452,  1  Cumming,  Oas.  Priy.  Corp.  429;  Central 
Railroad  &  Banking  Co.  y.  Smith,  76  Ala.  572,  52  Am.  Rep.  353;  Bastem  Coun- 
ties Ry.  Co.  y.  Broom,  6  Ezch.  314,  1  Cumming,  Cas.  Priy.  Corp.  434;  Green 
y.  Omnibus  Co.,  7  C.  B.  (N.  S.)  290,  1  Gumming,  Cas.  Priy.  Corp.  440;  Nims 
y.  Mt  Hermon  Boys'  School,  160  Mass.  177,  35  N.  B.  776,  22  L.  R.  A.  364, 
39  Am.  St  Rep.  467;  Mersey  Docks  &  Harbour  Board  Trustees  y.  Gibhs,  L. 
B.  1  H.  L.  93. 

s  Merchants'  Bank  y.  State  Bank,  10  Wall.  (U.  a)  604,  19  L.  Ed.  1008.  But 
see  Gunn  y.  Railroad  Co.,  74  Ga.  509,  2  Cummlng,  Caa.  Priy.  Corp.  111. 
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liable  for  injuries  to  a  passenger  being  transported  thereon  for  hire, 
caused  by  the  negligence  of  the  employ^  in  charge/  As  we  shall  see 
in  a  subsequent  chapter,  some  courts  do  not  hold  a  corporation  liable 
for  torts  of  employes  in  ultra  vires  transactions.* 

A  corporation,  being  impersonal,  cannot  personally  commit  a  tort. 
It  can  act  only  through  an  agent,  but  for  torts  committed  by  its  agents 
and  servants  it  is  liable  in  the  same  manner  as  a  natural  person  is  liable 
for  the  torts  of  his  agents  and  servants.  "Wherever  they  can  com- 
petently do  or  order  any  act  to  be  done  on  their  behalf,  *  *  *  they 
are  liable  to  the  consequences  of  such  act,  if  it  be  of  a  tortious  nature, 
and  to  the  prejudice  of  others."  •  Thus  a  corporation  may  be  liable  in 
trover  for  the  conversion  of  goods ;  •  in  trespass  quare  clausum  f re- 
ffit;^®  in  trespass  de  bonis  asportatis;  **  in -trespass  for  assault  and 
battery,  false  imprisonment,  etc. ;  **  in  case  for  obstructing,  diverting,  or 
polluting  a  water  course ;  ^*    and  for  nuisances  generally.** 

Liability  in  tort  will  also  attach  to  a  corporation  for  the  negligence 
of  its  servants  or  agents  in  omitting  to  perform  a  duty  resting  upon 
the  corporation.**  And  it  may  be  liable  for  negligence  in  the  perform- 
ance of  acts  by  its  servants  or  agents.  Thus  it  may  be  liable  for  negli- 
gence in  the  custody  or  use  of  a  vicious  dog,  or  other  animate  instru- 

«  Nims  y.  Mt  Hermon  Boys'  School,  160  Mass.  177,  35  N.  B.  778,  22  L.  R. 
A.  864,  38  Am.  St  Rep.  467. 
5  Post,  p.  514b 

•  Xarborongh  y.  Bank,  16  East,  6,  1  Cmnmlng,  Gas.  Priy.  Corp.  426. 

•  Yarborough  y.  Bank,  supra;  Beach  y.  Bank,  7  Cow.  (N.  Y.)  485.  Trespass 
for  mesne  profits.  McOready  y.  Guardians  of  the  Poor,  9  Serg.  &  R.  (Pa.)  94, 
11  Am.  Dec  667. 

10  Maund  y.  Canal  Co.,  4  Man.  &  G.  452, 1  Cumming,  Cas.  Priy.  Corp.  429. 

11  Maund  y.  Canal  Co.,  supra. 

12  Eastern  Counties  Ry.  Co.  y.  Broom,  6  Ezch.  314,  1  Cumming,  Oas.  Priy. 
Corp.  434;  New  York,  L.  E.  &  W.  R.  Co.  y.  Harlng,  47  N.  J.  Law,  137,  54 
Am.  Rep.  123,  2  Cumming,  Cas.  Prlv.  Corp.  110;  Wheeler  &  W.  Manufg  Co. 
V.  Boyce,  36  Kan.  350,  13  Pac.  609,  59  Am.  Rep.  571;  Moore  y.  Railroad  Corp., 
4  Gray  (Mass.)  465,  64  Am.  Dec.  83;  Kruleyltz  y.  Railroad  Co..  140  Mass. 
573,  5  N.  E.  500;  Denyer  &  R.  G.  Ry.  Ck>.  y.  Harris,  122  U.  S.  597,  7  Sup.  Ct 
1286,  30  L.  Ed.  1146;  Id.,  3  N.  M.  (Johns.)  109,  2  Pac.  369;  Southern  Ex.  Co. 
V.  Platten,  93  Fed.  936,  36  C.  C.  A.  46. 

18  Chestnut  Hill  &  &  H.  Turnpike  Co.  y.  Rutter,  4  Serg.  &  R.  (Pa.)  6,  8 
Am.  Dec.  675,  1  Cumming,  Cas.  Priy.  Corp.  431. 

1*  Baltimore  &  P.  R.  Co.  y.  Fifth  Baptist  Church,  108  U.  S.  317,  2  Sup.  Ct 
719,  27  L.  Ed.  739. ^ 

15  Nlms  y.  Mt  Hermon  Boys'  School,  160  Mass.  177,  35  N.  E.  776>  22  L.  R. 
A.  364,  39  Am.  St  Rep.  467;  Riddle  y.  Proprietors  of  the  Loc^s,  etc.,  7  Mass. 
169,  5  Am.  Dec.  35;  Mersey  Docks  &  Harbour  Board  Trustees  y.  Glbbs,  L. 
R.  1  H.  U  93;  Hutchinson  y.  Railroad  Co.,  6  Helsk.  (Tenn.)  634,  2  Cumming, 
Cas.  Priy.  Corp.  102;  Townsend  y.  Turnpike  Road,  6  Johns.  (N.  Y.)  90;  Hooker 
r.  New  Hayen  &  N.  Ck>.,  14  Conn.  146,  36  Am.  Dec  477. 
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mentality,  or  of  powder,  poison,  or  other  inanimate  instrumentality.  A 
railroad  company  is  liable  in  tort  for  negligence  in  the  running  or 
management  of  its  trains,  or  for  keeping  its  premises  in  an  unsafe  condi- 
tion. And  any  other  private  corporation  which  keeps  its  premises  in 
an  unsafe  condition  will  be  liable  for  injuries  caused  thereby.** 

It  has  been  contended  that,  since  a  corporation  is  merely  an  artificial 
being,  without  mind  or  soul,  it  caimot  commit  a  tort  involving  a  mental 
operation,  and  that  it  cannot,  therefore,  be  liable  for  malicious  wrongs, 
or  wrongs  involving  a  specific  intent,  such  as  libel,  malicious  prose- 
cution, or  fraud.*^  It  is  now  well  settled,  however,  that  the  mental 
attitude  of  its  agents,  like  their  acts,  may  be  imputed  to  a  corporation, 
and  that  a  corporation  may  be  guilty  of  malice  in  contemplation  of 
law.**  Corporations,  therefore,  have  been  held  liable  for  a  libel  publish- 
ed by  their  agents ;  *•  for  a  malicious  criminal  prosecution ;  *^  for  a 
malicious  and  vexatious  attachment;  **  and  for  conspiracy;  **  and  cor- 
porations have  repeatedly  been  held  liable  for  false  representations 

i«  See  cases  cited  above.  it  Chllds  v.  Bank,  17  Mo.  213. 

»»  1  Jagg.  Torts,  168;  Green  v.  Omnibus  Co.,  7  0.  B.  (N.  S.)  290,  1  Oamming, 
Cas.  Priy.  Oorp.  440;  Goodspeed  v.  Bank,  22  Conn.  530,  68  Am.  Dec.  439,  1 
Cmnming,  Cas.  Prlv.  Corp.  448;  Merrills  y.  Manufacturing  Co.,  10  Conn.  384, 
27  Am.  Dec  682.  See  Lake  Shore  &  M.  S.  By.  Co.  y.  Prentice,  147  U.  S. 
101,  13  Sup.  Ct.  261,  87  L.  Ed.  97,  Sbep.  Cas.  Corp.  153. 

"  Pbiladelphla.  W.  &  B.  B.  Co.  y.  Quigley,  21  How.  202,  16  L.  Ed.  73,  1 
Oamming,  Cas.  Prlv.  Corp.  453,  Sbep.  Cas.  Corp.  144;  Bacon  y.  Bailroad  Co., 
55  Micb.  224,  21  N.  W.  324,  54  Am.  Rep.  372;  Bebre  v.  National  Casb  Register 
Co.,  100  Ga.  213,  27  S.  E.  986,  62  Am.  St  Bep.  820;  Washington  Gaslight  Co. 
r.  Lansden,  172  U.  S.  534,  19  Sup.  Ct  296,  43  L.  Ed.  543.  It  has  been  said 
that  one  cannot  commit  slander  by  deputy,  and  hence  that  a  corporation  can- 
not commit  slander.  See  1  Jagg.  Torts,  170.  But  it  would  seem  that  a  cor- 
poration is  liable  for  slander,  proylded  authorization  or  ratification  can  be 
shown.  Gilbert  y.  Crystal  Fountain  Lodge,  80  Ga.  284,  4  S.  E.  905,  12  Am. 
St  Rep.  255.  Where  a  corporation  authorized  its  state  agent  to  make  a 
settlement  with  a  subagent,  it  was  not  liable  to  the  latter  for  slanderous 
statements  made  by  the  former  pending  the  settlement.  In  the  absence  of  eyl- 
dence  that  the  corporation  expressly  or  impliedly  authorized  the  statements  or 
ratified  them.  Redditt  y.  Singer  Mfg.  Co.,  124  N.  C.  100,  32  S.  E.  392.  And 
see  Behre  y.  National  Cash  Register  Co.,  100  Ga.  213,  27  S.  E.  986,  62  Am.  St 
Rep.  320;  Sun  Life  Assur.  Co.  y.  Bailey,  101  Va.  443,  44  S.  E.  692;  Inter- 
national Text-Book  Co.  y.  Heartt,  136  Fed.  129,  69  C.  C.  A.  127. 

so  Turner  y.  Insurance  Co.,  55  Mich.  236,  21  N.  W.  326;  Kruleyltz  y.  Rail- 
road Co.,  140  Mass.  573,  5  N.  E.  500;  Reed  y.  Bank,  130  Mass.  445,  39  Am. 
Rep.  468;  Copley  y.  Machine  Co.,  2  Woods,  494,  Fed.  Cas.  No.  3,213. 

SI  Goodspeed  y.  Bank,  22  Conn.  530,  58  Am.  Dec.  439,  1  Gumming,  Cas.  Priy. 
Corp.  443;  Western  News  Co.  y.  Wilmarth,  33  Kan.  510.  6  Pac  786. 

iiBuffaJo  Lubricating  OilCo.  y.  Standard  Oil  Co.^  106  N.  Y.  669,  12  N.  E. 
826;  Hihdman  y.  First  Nat  Bank,  98  Fed.  562,  39  CO.  A.  1,  48  L.  R.  A. 
210;  Zinc  Carbonate  Co.  y.  First  Nat  Bank,  103  Wis.  125,  79  N.  W.  229, 
74  Am.  St  Rep.  845;  West  Virginia  Trans.  Oo.  y.  Standard  Oil  Co.,  50  W. 
Va.  611,  40  &  E.  591,  56  L.  R.  A.  804,  88  Am.  St  Rep*  895. 
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made  by  their  agents.  The  rule  is  well  settled  that,  in  cases  of  fraud,  a 
corporation  will  be  liable  whenever  an  individual  would  be  held  liable.** 
In  Green  y.  London  General  Omnibus  Co.,  '* — a  leading  English 
case, — ^the  plaintiff  was  the  proprietor  of  an  omnibus  line  engaged  in 
the  carriage  of  passengers,  and  the  defendant  was  a  corporation  and  the 
proprietor  of  a  rival  line.  The  declaration  sought  to  recover  damages 
for  acts  alleged  to  have  been  wrongfully  and  maliciously  done  by  the 
defendant  for  the  purpose  of  obstructing,  and  which  did  obstruct,  the 
plaintiff  in  his  business ;  such  as  the  intentional  driving  of  the  defend- 
ant's vehicles  against  those  of  the  plaintiff.  The  defendant  demurred 
on  the  ground  that  a  corporation  could  not  be  guilty  of  a  willful  and 
intentional  wrong ;  but  the  court  held  that  the  declaration  was  good.  In 
Goodspged  V.  East  Haddam  Bank," — ^a  leading  case  in  this  country, — 
the  action  was  brought  against  a  bank  for  maliciously  prosecuting  a 
vexatious  suit,  and  it  was  held  that  the  action  could  be  maintained.'* 

Exemplary  Damages. 

A  corporation  may  not  only  be  held  liable  for  actual  damages  result- 
ing from  a  malicious  wrong,  but  it  may  also,  like  a  natural  person,  be 
held  liable  for  exemplary  damages.  A  corporation,  however,  can  act 
only  through  an  agent,  and  the  same  disagreement  exists  in  respect  to 
the  liability  of  corporations  as  in  respect  to  the  liability  of  individual 
principals  and  masters,  where  the  wrongful  act  was  not  authorized, 

ss  Barwick  y.  Bank,  L.  R.  2  Exch.  259;  Nevada  Bank  of  San  Francisco  v. 
Portland  Nat  Bank  (C.  C.)  59  Fed.  338;  Cragie  ▼.  Hadley,  99  N.  Y.  131,  1 
N.  E.  537,  52  Am.  Rep.  9;  Fifth  Ave.  Bank  of  New  York  v.  Forty-Second 
St  &  G.  St  Ferry  R.  Ck).,  137  N.  Y.  231,  33  N.  K  378.  19  L.  R.  A.  331,  33  Am. 
St  Rep.  712 ;  Shaw  v.  Mining  Ck>.,  13  Q.  B.  Div.  103 ;  Tome  v.  Railroad  Ck>., 
39  Md.  36,  17  Am.  Rep.  540;  Hindman  y.  First  Nat  Bank,  98  Fed.  562,  39 
0.  C.  A.  1,  48  L.  R.  A.  210. 

«*  7  C.  B.  (N.  S.)  290;   1  Gumming,  Gas.  PtIt.  Corp.  440. 

ss  22  Gonn.  530,  58  Am.  Dec.  439,  1  Gumming,  Gas.  Priv.  Gorp.  448. 

>•  It  was  said  by  Ghurch,  G.  J.,  in  this  case:  "The  claim  Is  that,  as  a  cor- 
poration is  ideal  only.  It  cannot  act  from  malice,  and  therefore  cannot  com- 
mence  and  prosecute  a  malicious  or  vexatious  suit  This  syllogism  or  reason- 
ing might  have  been  very  satisfactory  to  the  schoolmen  of  former  days;  more 
so,  we  think,  than  to  the  Jurist  who  seeks  to  discover  a  reasonable  and 
appropriate  remedy  for  every  wrong.  To  say  that  a  corporation  cannot  have 
motives,  and  act  from  motives.  Is  to  deny  the  evidence  of  our  senses,  when  we 
see  them  thus  acting,  and  effecting  thereby  results  of  the  greatest  Importance 
every  day.  And  If  they  can  have  any  motive,  they  can  have  a  bad  one; 
they  can  intend  to  do  evil,  as  well  as  to  do  good.  If  the  act  done  is 
a  corporate  one,  so  must  the  motive  and  intention  be.  In  the  present  case,  to 
say  that  the  vexatious  suit,  as  it  is  called,  was  Instituted,  prosecuted,  and  sub- 
sequently sanctioned  by  the  bank  in  the  usual  modes  of  its  action,  and  still 
to  claim  that,  although  the  acts  were  those  of  the  bank,  the  intention  was 
only  that  of  the  individual  directors,  is  a  distinction  too  refined,  we  think,  for 
practical  application*" 
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ratified,  or  participated  in  by  them.*^  Many  cases  hold  that  a  corpora- 
tion cannot  be  held  liable  for  exemplary  damages  by  reason  of  wanton, 
oppressive,  or  malicious  conduct  on  the  part  of  its  servant  or  agent, 
unless  the  corporation,  by  its  managing  officers,  has  authorized,  rati- 
fied, or  participated  in  the  wrong,  or  is  otherwise  chargeable  with  gross 
misconduct  in  the  matter."^  Other  cases  hold  that  a  corporation  may  be 
held  liable  for  exemplary  damages  by  reason  of  such  conduct  on  the 
part  of  its  servant  or  agent  irrespective  of  such  authorization,  ratifica- 
tion, participation,  or  misconduct  on  the  part  of  the  managing  officers.t 

Authority  of  Servant  or  Agent. 

A  corporation  is  liable  for  the  acts  of  its  servants  and  agents,  in- 
cluding their  wrongful  acts,  on  the  same  principles,  and  to  the  same 
extent  only,  as  a  natural  person  is  liable  for  the  acts  of  his  servant 
or  agent.  If  a  corporation  expressly  authorizes  its  servant  or  agent 
to  do  a  particular  act,  there  can  be  no  question  as  to  its  liability.  Thus, 
if  a  majority  of  the  stockholders  should  by  vote  direct  an  agent  to  enter 
tmlawfully  upon  the  land  of  another,  the  corporation  would  clearly  be 
liable  in  trespass.  Difficulties  arise  in  those  cases  where  the  authority 
of  the  agent  is  to  be  implied.    It  is  the  general  rule  that  a  corporation, 

•TSee  Tiffany,  Ag.  275. 

•  Cleghom  v.  New  York  Central  R  Co.,  56  N.  Y.  44,  15  Am.  Rep.  875:  Lake 
Shore  &  M.  S.  R.  Ck>.  y.  Prentice,  147  U.  S.  101,  IB  Sup.  Gt.  261,  87  L.  Ed.  97 ; 
Hagan  y.  Railroad  Co.,  8  R.  I.  88,  62  Am.  Dec.  877;  Maisenbacker  y.  Society 
Concordia.  71  Conn.  869,  42  Atl.  67,  71  Am.  St  Rep.  218;  Warner  y.  Pacific 
Co.,  118  Cal.  105,  45  Pac.  187,  54  Am.  St.  Rep.  827;  Bingham  y.  Lipman,  Wolfe 
&  Co.,  40  Or.  863,  67  Pac.  98.  "Such  misconduct  may  be  established  by  show- 
hag  that  the  act  of  the  seryant  was  authorized  or  ratified,  or  that  the  master 
employed  or  retained  the  seryant,  knowing  that  he  was  Incompetent,  or, 
from  bad  habits,  unfit  for  the  position  he  occupied.  Something  more  than  or- 
dinary negligence  Is  requisite.  It  must  be  reckless  and  of  a  criminal  nature, 
and  clearly  established.  Corporations  may  Incur  this  liability  as  well  as 
priyate  persons.  If  a  railroad  company,  for  instance,  knowingly  and  wanton- 
ly employs  a  drunken  engineer  or  switchman,  or  retains  one  after  knowledge 
of  his  habits  is  clearly  brought  home  to  the  company,  or  to  a  superintending 
agent  authorized  to  employ  and  discharge  him,  and  Injury  occurs  by  reason 
of  such  habits,  the  company  mny  and  ought  to  be  amenable  to  the  seyerest 
rule  of  damages;  but  I  am  not  aware  of  any  principle  which  permits  a  jury 
to  award  exemplary  damages  in  a  case  which  does  not  come  up  to  this 
standard,  or  to  graduate  the  amount  of  such  damages  by  their  ylews  of  the 
propriety  of  the  conduct  of  the  defendant,  unless  such  conduct  Is  of  the 
character  before  specified."  Per  Church,  C.  J.,  in  cneghom  y.  New  York  Cen- 
tral R.  Co.,  supra. 

t  Baltimore,  eta,  Ry.  y.  Barger,  80  Md.  28,  80  Atl.  560,  26  L.  R.  A.  220, 
46  Am.  St.  Rep.  819;  Hoboken  Printing  &  P.  Co.  y.  Kahn,  59  N.  J.  Law,  218, 
86  Atl.  1058,  59  Am.  St  Rep.  585;  Ooddard  y.  Grand  Trunk  Ry.,  57  Me.  202, 
2  Am.  Rep.  89;  Atlantic  &  G.  W.  Ry.  Co.  y.  Dunn,  19  Ohio  St  162,  2  Am.  Rep. 
382;  Wheeler  &  Wilson  Mfg.  Co.  y.  Boyce,  86  Ean«  850,  18  Pac  609,  59  Am. 
Rep.  571. 
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like  a  natural  person,  is  liable  for  any  act  of  its  servant  or  agent  that 
is  committed  in  the  conduct  of  its  business,  and  in  the  course  of  his 
employment.  This  rule  will  be  considered  in  treating  of  the  liability 
of  a  corporation  for  the  acts  of  its  agents.^' 


BESPON8IBIUTT  FOR  CRIMB-CONTEMPT  OF  COURT. 

70.  A  oorporatioift  may  be  erlminally  respoasllile  for  omissioa  to  per- 

form  m  duty  imposed  up«m  it  by  law,  or  for  aonf easaaeo. 

71.  Zn  most  states,  but  not  in  all,  it  is  held  that  it  may  be  erlminally 

responsible  for  some  aets  of  niisfeasance,  snoh  as  maintaining 
a  nnisanee.  But  it  eannot  commit  a  erime  whieh  inTolTes  a 
mental  operation,  nor  crimes  inTolvinc  an  element  of  personal 
violence. 

72.  A  eorporation  ntay  be  punished  for  contempt  of  court. 

Nonfeasance. 

Though  there  is  dictum  in  some  of  the  old  cases  to  the  contrary,  it 
is  now  perfectly  well  settled  that  a  corporation  may  be  indicted  for 
omission  to  perform  a  duty  to  the  public  imposed  upon  it  by  law,  and, 
though  it  cannot  be  imprisoned,  it  may  be  fined,  and  deprived  of  its 
charter.*^  Thus  a  railroad  company  may  be  indicted  and  fined  for 
failure  to  comply  with  a  statute  requiring  it  to  keep  a  bridge  in  re- 
pair across  a  cut  where  its  road  crosses  a  public  highway.** 

Misfeasance. 

It  has  been  held  that  a  corporation  cannot  be  indicted  for  misfea- 
sance,— ^that  it  "can  neither  commit  a  crime  or  misdemeanor  by  any 
positive  or  affirmative  act,  nor  incite  others  to  do  so."  •*  Thus,  in  the 
case  from  which  this  quotation  is  taken,  it  was  held  in  Maine  that  a 
corporation  could  not  be  indicted  for  maintaining  a  nuisance  by  ob- 
structing a  navigable  river,  though  the  obstruction  was  directed  by  a 
majority  of  the  stockholders ;  but  that  the  indictment  should  have  been 
against  the  individuals.'* 

s8  Post,  p.  6101 

>•  Clark,  Or.  Law  (2d  Ed.)  76;  Reg.  v.  Railway  Co.,  3  Q.  B.  223;  New  York 
&  O.  L.  R.  Co.  y.  State,  50  N.  J.  Law,  308,  13  Atl.  1,  affirmed  53  N.  J.  Law, 
244,  23  Atl.  168.  In  Anon.,  12  Mod.  559,  Case  035,  it  was  said  that  *'a  cor- 
poration is  not  indictable,  but  the  particular  members  of  it  are."  But  it  does 
not  appear  what  the  indictment  was  for. 

•0  New  York  &  6.  L.  R.  Co.  v.  State,  supra. 

SI  State  y.  Great  Works  Milling  &  Manufacturing  Co.,  20  Me.  41,  37  Am. 
Dec.  38;  Com.  v.  President,  etc.,  of  Swift  Run  Gap  Turnpike  Co.,  2  Va-.  Gas. 
362;  State  y.  Ohio  &  M.  R.  Co.,  23  Ind.  362  (since  changed  by  statute  in 
Indiana.  See  State  y.  Baltimore,  O.  &  C.  R.  Co.,  120  Ind.  298,  22  N.  B.  307). 
Cf.  Paragon  Paper  Co.  v.  State,  19  Ind.  App.  314,  49  N.  E.  600. 

•>  State  y.  Great  Works  Milling  &  Manufacturing  Co.,  supra* 


-  -  ' 
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The  great  weight  of  modem  authority,  however,  is  against  this  posi- 
tion, and  to  the  effect  that  an  indictment  will  lie  against  a  corporation 
for  misfeasance  as  well  as  for  nonfeasance,**  provided  the  offense 
involves  no  .mental  element,  nor  element  of  personal  violence.  Thus 
corporations  have  repeatedly  been  held  liable  for  nuisance  by  obstruct- 
ing a  navigable  river,  or  otiier  public  highway.**  And  an  indictment 
has  been  sustained  against  a  corporation  for  nuisance  in  keeping  a  dis- 
orderly house,**  and  for  permitting  gaming  on  its  premises.'*  "Corz_ 
„jy)rations"  said  the  Massachusetts  court,  **cannot  be  indicted  for  of- 
fenses  which  derive  their  criminality  from  evil  intention,  or  which 
consist  m  a  violation  of  those  social  duties  which  appertain  to  men  and 
subjects.  They  cannot  be  guilty  oflreason  or  felony,  of  perjuoi^or 
offenses  against  the  person.  But  beyond  this  there  is  no  good  reason 
for  their  exemption  from  the  consequences  of  unlawful  and  wrongful 
acts  committed  by  their  agents  in  pursuance  of  authority  derived  from 
them."  *^ 

Offenses  Involving  Mental  Element  or  Personal  Violence. 

We  have  seen  that  a  corporation  may  be  held  liable  in  tort  for  ma- 
licious wrongs,  such  as  libel  and  malicious  prosecution,  and  for  fraud, 

••  Cnark,  Cr.  Law  (2d  Ed.)  77,  79;  Reg.  y.  Great  North  of  England  Ry.  Co., 
2  Coz,  Cr.  Cas.  70;  Com.  y.  Proprietors  of  New  Bedford  Bridge,  2  Gray 
(Mass.)  839;  State  y.  Passaic  Ck>.  Agricultural  Soc.,  54  N.  J.  Law,  260,  23 
Atl.  680;  Com.  y.  Pulaski  Co.  Agricultural  &  Mechanical  Ass'n,  92  Ky.  197. 
17  8.  W.  442. 

S4  Beg.  y.  Great  North  of  England  By.  Co.,  supra;  Com.  y.  Proprietors  of 
New  Bedford  Bridge,  supra;  Louisyille  &  N.  B.  Co.  y.  State,  3  Head  (Tenn.) 
523,  75  Am.  Dec.  778;  State  y.  Louisville  &  N.  B.  Ck>.,  91  Tenn.  445,  19  S.  W. 
229;  St  Louis,  A.  &  T.  By.  Co.  y.  State,  52  Ark.  51,  11  &  W.  1035;  State  y. 
Chicago,  M.  &  St.  P.  By.  Co.,  77  Iowa,  442,  42  N.  W.  365,  4  L.  B.  A.  298 ;  State 
y.  Boanoke  Bailroad  &  Lumber  Co.,  109  N.  C.  860,  13  S.  E.  719;  State  y. 
Monongahela  B.  B.  Co.,  37  W.  Va.  108,  16  a  E.  519;  Chicago  &  E.  I.  B.  Co. 
v.  People,  44  III.  App.  632;  Delaware  Division  Canal  O.  y.  Com.,  60  Pa.  367, 
100  Am.  Dec.  570 ;  Northern  Cent.  B.  Co.  v.  Com.,  90  Pa.  305 ;  Pittsburgh  & 
Allegheny  Bridge  Co.  v.  Com.  (Pa.  Sup.)  8  Atl.  217;  Palatka  &  I.  B.  B.  Co. 
y.  State,  28  Fla.  546,  3  South.  158,  11  Am.  St  Bep.  395;  Savannah,  F.  & 
W.  By.  Co.  y.  State,  23  Fla.  579,  3  South.  204;  State  v.  Warren  B.  Co.,  29 
N.  J.  Law,  353;  State  v.  Central  B.  Co.,  32  N.  J.  Law,  220;  State  v.  White, 
96  Mo.  App.  34,  69  S.  W.  684. 

S8  State  y.  Passaic  Co.  Agricultural  Soc,  54  N.  J.  Law,  260,  23  Atl.  680. 

••  Com.  y.  Pulaski  Oo.  Agricultural  &  Mechanical  Ass'n,  92  Ky.  197,  17  S. 
W.  442.  A  corporation  may  be  punished  criminally  for  peddling  through 
the  medium  of  an  unlicensed  agent  Standard  Oil  Co.  y.  Com.,  55  S.  W.  8»  21 
Kj.  Law  Bep.  1339.  And  see  Crall  v.  Com.,  103  Va.  855,  49  S.  B.  638.  Un- 
der a  statute  subjecting  "any  person"  to  penalties  for  having  in  his  posses- 
sion unauthorized  copies  of  a  copyrighted  publication,  corporations  are  In- 
eluded,  and  possession  by  an  agent  is  the  possession  of  the  corporation.  s«alk 
V.  Curtis  Printing  Co.  (C.  C.)  98  Fed.  989. 

•T  Com.  y.  Proprietors  of  New  Bedford  Bridge,  2  Gray  (Mass.)  339. 
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the  malice  or  evil  intent  of  its  agent  being  imputed  to  it ;  and  that  it 
may  also  be  held  liable  in  a  civil  action  for  assault  and  battery;  and 
that  exemplary  or  punitive  damages  may  be  recovered  in  proper  cas- 
es.**  There  is  a  strong  tendency  in  some  jurisdictions  to  extend  this 
doctrine  so  as  to  include  criminal  prosecutions.  Dr.  Wharton  says 
that  there  is  no  good  reason  why  the  same  acts  for  which  corporations 
are  subject  to  civil  suit  may  not  equally  be  the  basis  of  criminal  pro- 
ceedings, when  they  result  in  injury  to  the  public  at  large.**  And  it 
has  been  said  in  a  late  New  Jersey  case,  after  adverting  to  the  fact 
that  a  corporation  is  civilly  liable  for  malicious  wrongs :  "It  is  difficult, 
therefore,  to  see  how  a  corporation  may  be  amenable  to  civil  suit  for 
Ubel  and  malicious  prosecution  and  private  nuisance,  and  be  mulcted 
in  exemplary  damages,  and  at  the  same  time  not  be  indictable  for  like 
offenses  where  the  injury  falls  upon  the  public.  That  malice  and  evil 
intent  may  be  imputed  to  corporations  has  been  repeatedly  adjudged."  *• 
There  are  no  cases  thus  far  in  which  a  corporation  has  been  held 
liable  criminally  for  malicious  wrongs,  or  for  wrongs  involving  a  spe- 
cific evil  intent,  or  for  wrongs  involving  the  element  of  personal  vi- 
olence. On  the  eontrary,  actual  authority,  as  far  as  it  goes,  is  against 
any  such  doctrine.** 

Contempt  of  Court. 

A  corporation  may  be  guilty  of  a  contempt  of  court  by  reason  of  acts 
or  omissions  of  its  officers,  as  where  they  violate  an  injunction.  And 
in  such  a  case  it  is  well  settled  that  the  court  has  the  same  power  to 
punish  it  by  a  fine,  as  it  would  have  in  the  case  of  a  natural  person.*' 

»•  Ante,  p.  190. 

s»  1  Whart  Gr.  Law,  |  87.  A  corporation  may  be  indicted  for  libeL  State 
V.  AtchlnsoD,  8  Lea  (Tenn.)  729,  81  Am.  Rep.  608;  Brenuan  y.  Tracy,  2  Mo. 
App.  548. 

40  state  Y.  Passaic  Go.  Agrlcnltnral  Soc.,  64  N.  J.  Law,  260,  23  Atl.  680.    Seei, 
also.  Telegram  Newspaper  Co.  v.  Com.,  172  Mass.  294,  62  N.  E.  445,  44  L.  k 
R.  A.  159,  70  Am.  St.  Rep.  280.    A  corporation  may  be  guilty  of  a  crime  when  \ 
the  only  Intention  required  is  an  Intention  to  do  the  prohibited  act,  and  there- / 
fore  a  corporation  may  be  subject  to  a  fine  for  violating  the  eight-hour  law.( 
United  States  v.  John  Kelso  Co.  (D.  C.)  86  Fed.  804.  .^ 

*i  See  Clark,  Cr.  Law  (2d  Ed.)  79;  Orr  v.  Bank,  1  Ohio,  86,  13  Am.  Dec. 
588;  Com.  y.  Proprietors  of  New  Bedford  Bridge,  2  Gray  (Mass.)  889. 

«a  People  T.  Albany  &  V.  R.  Co.,  12  Abb.  Prac.  (N.  Y.)  171;  Golden  Gate 
Consolidated  Hydraulic  Mln.  Co.  y.  Superior  Court,  65  Cal.  187,  8  Pac.  628; 
Mayor,  etc*  of  New  York  y.  New  York  &  Staten  Island  Ferry  Co.,  64  N.  Y. 
624;  U.  S.  T.  Memphis  &  L.  R.  R.  Co.  (C.  C.)  6  Fed.  287;  Telegram  News- 
paper Co.  y.  Com^  172  Masa,  294,  52  N.  E.  445,  44  L.  R.  A>  159,  70  Anu  Bt^ 
Rep,  280.  " 
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75.  Police  Power  of  the  State. 

7d.  Power  of  Eminent  Domain. 

77.  Reservation  of  Power  to  Repeal  or  Amend  Charter. 

78.  Offer  of  Amendment— Power  of  Majority. 
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POWER  OF  THE  STATB  OVER  CORPORATIONS-CHARTER  AS  A 

CONTRACT. 

73.  Tke  oluurter  of  m  prlT»te  oorporation.  inTolTes  a  oontraetiial  obUs*- 

tloB.  witUa  thm  meanins:  of  the  oonstitutioiiml  deolamtioift  that 
no  state  shall  pass  any  law  impairing  the  obligation  of  oon- 
traotSy  and  it  cannot  be  impaired  by  repeal  or  amendment  con- 
trary to  its  terms. 

(a)  There  is  a  contract  between  the  corporation  and  the  state  which 
cannot  be  so  impaired. 

Cb)  There  is  also  a  ccintraot  between  the  corporators  and  the  corpora- 
tion, which  cannot  be  impaired. 

(c)  Bnt  repeal  or  amendment  of  a  charter  is  not  nnconstitntional  as 
impairing  the  obligation  of  contracts  between  the  corporation 
and  third  persons. 

74.  The  oonstitntional  provision  referred  to  does  not  prcTcnt  legisla- 

tion affecting  the  charter  of  a  corporation  under  the  following 
*  circnmstanoest 

(a)  It  does  not  prcTcnt  the  state  from  passing  laws  in  the  Talid  ex- 
ercise of  its  pelice  pow^er. 

G>)  It  does  not  prcTcnt  the  state  f^om  taUng  the  property  and  fran- 
chises of  a  corporation  for  public  nse,  nnder  the  pcwer  of  emi- 
nent domain,  if  dne  compensation  is  made. 

(o)  It  does  not  prevent  the  repeal,  alteration,  or  amendment  of  a 
charter,  if  the  pow^er  to  repeal,  alter,  or  amend  'was  reserved  by 
the  state  in  granting  the  charter. 

Theoretically,  the  British  parliament,  with  respect  to  its  power  to 
enact  laws,  is  omnipotent.  There  is  no  written  constitution  impos- 
ing  restraints  upon  it.  And,  among  other  unlimited  powers,  it  has 
the  power  to  repeal  or  alter  charters  of  corporations,  as  it  may  see 
fit.  The  power  is  not  often  exercised,  it  is  true,  but  it  exists,  and  at 
certain  periods  of  English  history  it  has  been  arbitrarily  exercised. 
Parliament,  if  it  should  choose,  could  grant  a  charter,  and  then,  after 
the  corporators  have  invested  their  money  in  the  enterprise,  repeal 
it,  however  great  the  loss  might  be.  In  this  country  the  power  of  the 
legislature  is  not  supreme,  but  is  restricted  in  very  many  respects  by 
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'v     constitutional  provisions.     In  th^  j:'on^^*ti<tifm  nf  the  Ihijted  States 
^        it  is  declared  that  ""no  state  shall  pass  any  law  impairing  the  obliga- 
6^  tion  of  contracts/*  *     And  it  is  now  settled  beyond  any  controversy 

that  the  charter  of  a  private  corporation  is  a  contract,  within  the^ 
meaning  of  the  constitution.*  In  the  Dartmouth  College  Case,*  a 
charter  had  been  granted  by  the  king  of  England  to  the  trustees  of 
Dartmouth  College,  a  charity  founded  by  private  persons.  Nearly 
forty  years  afterwards  the  legislature  of  New  Hampshire  undertook 
to  alter  this  charter  in  material  respects.  The  New  Hampshire  court 
sustained  the  act,  but  the  decision  was  reversed  by  the  supreme  court 
of  the  United  States,  on  the  grotmd  that  the  charter  was  a  contract 
within  the  meaning  of  the  constitution,  and  that  the  acts  in  ques- 
tion^ in  materially  altering  it,  without  the  consent  of  the  corporatioi^ 
impaired  its  obligation,  and  were  void. 

The  constitutional  prohibition  against  acts  impairing  the  obliga- 
tion of  contracts  applies  only  in  the  case  of  private  corporations.  The 
charters  of  public  corporations  may  be  repealed  or  amended  by  the 
legislature  at  pleasure.  As  we  have  seen,  however,  colleges,  hospitals, 
asylums,  and  other  charitable  institutions,  founded  by  private  means, 
are  private  corporations,  and  within  the  protection  of  the  constitution, 
though  they  may  have  been  founded  for  the  benefit  of  the  public* 

If  the  legislature,  without  having  reserved  the  right  to  do  so,  repeals 
the  charter  of  a  corporation  outright,  there  can  be  no  question  but 
that  the  repeal  is  unconstitutional  and  void.  Difficult  questions,  how- 
ever, arise  where  the  charter  is  not  repealed,  but  merely  altered  or 
amended.  The  rule  in  such  cases  is  that,  if  the  legislature  alters  the 
charter  of  a  corporation  in  any  material  respect,  it  impairs  the  ob- 
ligation thereof,  unless  the  alteration  or  amendment  is  authorized  un- 
der the  rules  hereafter  shown.     In  the  Dartmouth  College  Case,'* 

1  Const  U.  S.  art  1,  I  10. 

a  Trustees  of  Dartmonth  GoHege  v.  Woodward,  4  Wheat  (U.  S.)  518,  4 
L.  Ed.  629,  1  Cummlng,  Caa.  Prlv.  Corp.  490,  W.  D.  Smith,  Cas.  Corp.  148, 
Shep.  Cas.  Corp.  248;  Hazen  ▼.  Bank,  1  Sneed  (Tenn.)  115;  Zlmmer  y.  State, 
30  Ark.  677;  Downing  y.  Board,  129  Ind.  443,  28  N.  E3.  123,  614,  12tL'.  B.  A. 
664;  Buggies  y.  People,  91  111.  256;  Illinois  Cent  B.  Co.  y.  People,  95  111.  313: 
State  y.  Greer,  78  Mo.  188;  Hamilton  y.  Keith,  5  Bush  (Ky.)  458;  Cary  Li- 
brary y.  Bliss,  151  Mass.  364,  25  N.  E.  92,  7  L.  B.  A.  765;  and  cases  here- 
after cited  and  referred  to.  For  adyerse  ylews,  see  Mechanics'  &  Traders' 
Branch  of  State  Bank  v.  Deholt,  1  Ohio  St  591 ;  Bank  of  Toledo  v.  City  of 
Toledo,  1  Ohio  St  622;  Skelly  y.  Bank,  9  Ohio  St  606;  Dow  y.  Northern  B. 
Co.,  67  N.  H.  1,  36  Ati.  510;  6  Hary.  L.  R  161,  213;  8  Hary.  L.  B.  295. 

8  Supra. 

«  Dartmouth  College  y.  Woodward,  supra;  Downing  y.  Board,  aup^;  Cary 
Library  y.  Bllsa,  supra;  ante,  p.  25. 

»Snpnu 
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above  referred  to,  the  charter  of  the  corporation  vested  the  whole 
power  of  governing  the  college,  of  appoiirting  and  removing  tutors,  of 
fixing  their  salaries,  of  directing  the  course  of  study  to  be  pursued 
by  the  students,  and  of  filling  up  vacancies  created  in  their  own  body, 
in  the  trustees  appointed  by  the  charter,  and  the  charter  expressly 
stipulated  that  the  corporation,  thus  constituted,  should  continue  for- 
ever, and  that  the  number  of  trustees  should  forever  consist  of  twelve, 
and  no  more.  The  acts  of  the  legislature  of  New  Hampshire  increased 
the  number  of  trustees  to  twenty-one,  gave  the  appointment  of  the 
additional  members  to  the  executive  of  the  state,  and  created  a  board 
of  overseers,  to  consist  of  twenty-five  persons,  of  whom  twpnty-one 
were  to  be  appointed  by  the  executive  of  the  state,  with  the  power  to 
inspect  and  control  the  acts  of  the  trustees.  It  was  held  that  this  was  a 
material  alteration  of  the  charter,  and  that  the  acts  therefore  were  void.* 
Alteration  of  a  charter,  where  the  power  has  not  been  reserved,  is 
unconstitutional  if  it  impairs  the  contracts  between  the  corporation 
and  the  stockholders  or  members.  Thus,  where  the  charter  of  a  cor- 
poration is  not  subject  to  alteration,  amendment,  or  repeal,  the  legis- 
lature cannot  change  or  interfere  with  the  mode  of  voting  at  corporate 
meetings,  as  by  allowing  cumulative  voting,  etc.^  Nor  can  it  authorize 
a  majority  of  the  stockholders  or  members  to  accept  amendments  of 
the  charter,  or  to  engage  in  enterprises  not  authorized  by  the  charter, 
without  the  consent  of  the  minority,*  or  to  consolidate  with  an- 
other corporation,  and  transfer  the  corporate  property  to  it.*  Nor 
can  a  charter  be  altered  by  requiring  a  less  amount  of  capital  stock, 
so  as  to  make  previous  subscribers  liable  as  shareholders  before 
the  amount  of  stock  required  at  the  time  of  their  subscription  is 

•  See,  also,  Downing  ▼.  Board,  129  Ind.  443,  28  N.  E3.  123,  614,  12  L.  R.  A. 
664;  Gary  Library  v.  Bliss,  151  Mass.  364,  25  N.  E.  92,  7  L.  R.  A.  765;  Central 
Tmst  Co.  V.  Citizens'  Street  Ry.  Co.  (C.  C.)  82  Fed.  1;  Ball  v.  Rutland  Ry. 
Co.  (C.  C.)  93  Fed.  513.    In  Zlmmer  v.  State,  30  Ark.  677,  by  the  terms  of  anV 

/  Irrepealable  charter,  the  corporation  was  authorized  to  form  a  union  or  con>\ 
I  solidate  with  another  corporation;    and  its  officers,  agents,  and  servants 
/   were  exempted  from  military  and  road  duty,  and  from  Jury  service.     It  I 
[    was  held  that  it  could  not  be  deprived  of  any  of  these  privileges  and  exy 
v..^«mptlons  by  subsequent  legislation. 

T  State  V.  Greer,  78  Mo.  188;  Hays  v.  Com.,  82  Pa.  518.  See,  also,  In  re 
Election  of  Directors  of  Newark  Library  Ass'n,  64  N.  J.  Law,  217,  43  Atl. 
435;  Tucker  v.  Russell  (C.  C.)  82  Fed.  263.  Compare  New  Haven  &  D.  R. 
Co.  V.  Chapman,  38  Conn.  56. 

•  Zabriskie  v.  Railroad  Co.,  18  N.  J.  Bq.  178,  90  Am.  Dec.  617,  1  Cum- 
ming,  Cas.  Priv.  Corp.  781;  New  Orleans,  J.  &  G.  N.  R.  Co.  v.  ^arri%  27 
Miss.  517;  Black  v.  Canal  Co.,  24  N.  J.  Eq.  455. 

•  Laiunan  v.  Railroad  Co.,  80  Pa.  46^  72  Am.  Dec.  68Qw 
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subscribed.^*  Such  alterations  and  amendments  as  these  are  un- 
constitutional, not  as  impairing  the  implied  contract  between  the 
corporation  and  the  state,  but  as  impairing  the  contract  between  the 
corporation  and  the  dissenting  members  by  compelling  them  to  em- 
bark in  an  enterprise  different  from  that  agreed  upon.* 

As  we  have  seen  in  a  former  chapter,  it  is  a  settled  rule  for  the 
construction  of  charters  that  in  case  of  ambiguity  and  doubt  they 
are  to  be  construed  most  strictly  in  favor  of  the  public  and  against 
the  corporation.  And  this  rule  is  important  in  connection  with  the 
subject  now  under  discussion.** 

The  state,  in  granting  a  charter  to  a  private  corporation,  does  not 
impliedly  stipulate  that  it  will  not  afterwards  create  a  similar  cor- 
poration to  compete  with  the  former,  or  pass  any  other  valid  law, 
which  will  have  the  effect  of  rendering  the  first  charter  valueless.  So 
long  as  it  does  not  impair  the  obligation  of  its  contract  with  the  first 
corporation,  as  embodied  in  the  charter,  it  may  pass  any  valid  law  it 
may  see  fit,  though  the  eflfect  of  such  law  may  be  to  render  the 
charter  practically  worthless.  In  Proprietors  of  the  Charles  River 
Bridge  v.  Proprietors  of  the  Warren  Bridge,**  the  state  of  Massa- 
chusetts had  chartered  the  plaintiff  to  build  a  bridge  across  the  Charles 
river,  and  to  take  tolls  for  the  use  thereof.  After  the  bridge  had  been 
built  and  maintained  for  a  ntmiber  of  years,  the  state  chartered  the 
defendant  corporation,  and  authorized  it  to  build  another  bridge  over 
the  Charles  river  in  close  proximity  to  the  plaintiff's  bridge,  and  un- 
der the  defendant's  charter  its  bridge  in  the  course  of  a  few  years  be- 
came the  property  of  the  state,  and  a  free  bridge.  It  was  held  that 
the  defendant's  charter  was  valid,  though  its  eflFect  was  to  indirectly 
destroy  the  value  of  the  plaintiff's  charter,  franchises,  and  property, 
since  the  state  did  not  expressly  bind  itself  not  to  authorize  another 
bridge,  and  no  such  stipulation  could  be  implied.  And  so  the  state 
may  charter  a  railroad  or  turnpike  company  to  run  its  road  along  the 

10  Oldtown  &  L.  R.  Ck>.  y.  Veazie,  39  Me.  671.  See,  also,  Bvans  ▼.  Nellis 
(O.  C.)  101  Fed.  920. 

*  Ireland  v.  Palestine  Turnpike  CJo.,  19  Ohio  St  369 ;  Bedford  v.  Eastern 
Building  &  L.  Ass'n.,  181  U.  S.  227,  21  Sup.  Gt  597,  45  L.  Ed.  834.  A  mu- 
tual insurance  company  cannot  transform  itself  Into  a  joint-stock  company 
against  the  will  of  a  member  who  became  such  before  passage  of  an  amend- 
ment granting  such  power.  Schwarzwaelder  v.  German  Mut  Fire  Ins.  Co., 
59  N.  J.  Eq.  589,  44  Atl.  769. 

11  See  Proprietors  of  Charles  River  Bridge  v.  Proprietors  of  Warren 
Bridge,  11  Pet  (N.  S.)  420,  9  L.  Ed.  773,  938,  1  Cummhig,  Cas.  Priv.  Corp. 
506;  ante,  p.  lia. 

i«  11  Pet  420,  1  Gumming,  Cas.  Priv.  Corp.  506.  And  see  In  re  Opening 
of  Hamilton  Avenue,  14  Barb.  (N.  Y.)  405;  Skanea teles  Waterworks  Co.  v. 
Village  of  Skaneateles,  161  N.  Y.  154,  55  N.  E.  5G2,  46  L.  R.  A.  687. 
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same  route  as  a  previously  chartered  railroad,  turnpike,  or  canal  com- 
pany, provided  no  exclusive  privileges  have  been  in  terms  granted  to 
the  prior  corporation.** 

In  the  absence  of  constitutional  limitations,  however,  the  legisla- 
ture may  grant  an  exclusive  privilege  to  a  private  corporation,**  and, 
if  it  does  so  in  its  charter,  the  grant  constitutes  a  contract  in  the 
sense  of  the  federal  constitution,  and  cannot  be  impaired  by  subse- 
quent legislation.*'  Thus  where  a  state  created  a  corporation  to  con- 
struct a  bridge,  and  the  charter  expressly  stipulated  that  no  other 
bridge  should  be  built  within  a  certain  distance  of  it,  a  subsequent 
charter  authorizing  another  corporation  to  construct  a  bridge  within 
the  prohibited  distance  was  held  unconstitutional.**  The  same  rule 
applies  where  the  legislature  charters  a  gas,  or  water,  or  electric 
lighting  company,  and  grants  it  an  exclusive  privilege  of  supplying 
a  city  and  its  inhabitants  with  light  or  water.*^  In  some  states  the 
constitution  now  restricts  the  power  of  the  legislature  to  grant  ex- 
clusive privileges.** 

The  repeal  of  a  charter  or  dissolution  of  a  corporation  under  stat- 
utory authority  is  not  a  violation  of  the  federal  constitution  as  im- 
pairing the  obligation  of  contracts  made  by  the  company  with  third 
persons.**  Two  reasons  for  so  holding  were  given  by  the  supreme 
court  of  the  United  States  in  Mumma  v.  Potomac  Co.**  In  the  first 
place,  the  obligation  of  the  contracts  of  the  company  survives  the 
dissolution,  and  the  creditors  may  enforce  their  claims  against  any 
property  belonging  to  the  company  which  has  not  passed  into  the 
hands  of  bona  fide  purchasers,  but  is  still  held  in  trust  for  the  com- 
pany, or  for  the  stockholders,  at  the  time  of  its  dissolution  in  any 
mode  permitted  by  the  local  laws.     In  the  second  place,  it  was  said, 


li  White  River  Tnmplke  Co.  v.  Vermont  Cent.  B.  Co.,  21  Vt  590;  Tucka- 
hoe  Canal  Co.  v.  Tnckahoe  ft  J.  River  R.  Co.,  11  Leigh  (Va.)  42,  36  Am. 
Dec.  374;  Washington  ft  B.  Turnpike  Co.  v.  Baltimore  ft  O.  B.  Co.,  10  Gill 
ft  J.  (Md.)  392. 

14  Ante,  p.  31. 

IB  New  Orleans  Gaslight  Co.  ▼.  Louisiana  Light  ft  Heat  Producing  ft 
Ifannrg  Co.,  115  U.  S.  650,  6  Snp.  Ct  252,  29  L.  Ed.  516. 

i«  The  Binghamton  Bridge,  3  Wall,  (U.  S.)  51,  18  L.  Ed.  137. 

17  New  Orleans  Gaslight  Co.  v.  Louisiana  Light  ft  Heat  Producing  ft 
Manurg  Co.,  supra;  New  Orleans  Waterworks  Co.  v.  Blvers,  115  U.  S.  674, 
6  Sup.  Ct.  273,  29  L.  Ed.  525. 

18  See  ante,  p.31« 

i»  Mumma  y.  Potomac  Co.,  8  Pet  (U.  S.)  281,  8  L.  Ed.  945,  1  Gumming,  Cas. 
Priv.  Corp.  459;  Thornton  y.  Bailway  Co.,  123  Mass.  32,  1  Gumming,  Cas. 
PrlT.  Corp.  462;   Bead  y.  Frankfort  Bank,  23  Me.  318. 

30  Mumma  v.  Potomac  Co.,  8  Pet  (U.  S.)  281,  8  U  Ed.  945,  1  Gumming, 
Cas.  Priy.  Corp.  450. 
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"independently  of  this  view  of  the  matter,  it  would  be  extremely  dif- 
ficult to  maintain  the  doctrine  contended  for  by  the  plaintiff  in  error 
upon  general  principles.  A  corporation,  by  the  very  terms  and  na- 
ture of  its  political  existence,  is  subject  to  dissolution  by  a  surren- 
der of  its  corporate  franchises,  and  by  a  forfeiture  of  them  for  will- 
ful misuer  and  nonuser.  Every  creditor  must  be  presumed  to  un- 
derstand the  nature  and  incidents  of  such  a  body  politic,  and  to  con- 
tract with  reference  to  them.  And  it  would  be  a  doctrine  new  in 
the  law  that  the  existence  of  a  private  contract  of  the  corporation 
should  force  upon  it  perpetuity  of  existence  contrary. to  public  policy, 
and  the  nature  and  objects  of  its  charter." 

"There  is  a  distinction  between  the  obligation  of  a  contract  and 
the  remedy  for  its  enforcement.  Whatever  pertains  merely  to  the 
remedy  may  be  changed  or  modified,  at  the  discretion  of  tiie  legis- 
lature, without  impairing  the  obligation  of  the  contract,  provided  the 
remedy  be  not  wholly  taken  away,  nor  so  hampered  or  reduced  in 
effectiveness  as  to  render  the  contract  practically  incapable  of  en- 
forcement." *^  This  principle  applies  to  laws  affecting  existing  cor- 
porations, the  charters  of  which  are  not  subject  to  alteration,  amend- 
ment, or  repeal  by  the  legislature.  Thus  a  statute  which  prescribes 
a  mode  of  service  of  judicial  process  upon  a  corporation,  different 
from  that  provided  for  in  its  charter,  or  which  otherwise  authorizes 
new  remedies,  is  not  void  as  impairing  the  obligation  of  a  contract.** 


POLIOS  POWER  OF  THE  STATE. 

75.  There  le  nothfiis  in.  the  federal  or  state  oonstitiitioiia  depriTlns  the 
legielatnree  of  the  power  to  pass  any  laws,  in  the  ezeroiee  of  the 
polioe  power  of  the  state,  whieh  may  be  neoessary  or  proper 
for  the  proteetion  of  the  publie  safety,  health,  comfort,  mor- 
als, or  the  property  of  the  eitisens;  and  saeh  laws  are  valid, 
though  they  may  detraet  from  the  powers  of  esistJug  eorpora- 
tions,  or  impose  burdens  npon  thenu  The  legislature  cannot 
divest  itself  of  this  power. 

In  this  country  the  legislatures  of  the  different  states  have  the 
same  unlimited  power  in  regard  to  legislation  as  the  British  parlia- 
ment, except  in  so  far  as  they  may  be  restrained  by  the  state  or  fed- 
eral constitution.    They  can  pass  any  law  affecting  existing  corpora- 
si  Black,  Ck)nst.  Law,  538. 

ss  Cairo  ft  F.  R.  Co.  v.  Hecht  d5  U.  S.  168,  24  L.  Ed.  423.  See,  also,  Oarey 
V.  Giles,  9  Ga.  253;  Chicago  Life  Ins.  Co.  y.  Auditor  of  Public  Accoants, 
101  111.  82 ;  Williamsport  &  H.  Turnpike  Co.  v.  Startzman,  86  Md.  363,  38  Atl. 
777;   Louisville  ft  N.  B.  Co.  y.  WilllamB,  103  Ky.  376,  45  S.  W.  229;   post, 

P*  600. 
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tions,  however  much  it  may  increase  their  burdens  or  restrict  their 
powers,  provided  no  constitutional  provision  is  violated.**  The  con- 
stitutional provision  against  laws  impairing  the  obligation  of  con- 
tracts does  not  prevent  the  legislatures  from  regulating  corporations, 
imder  the  police  power  of  the  state,  in  the  use  of  their  franchises.** 
The  constitution  was  not  intended  to  deprive  the  legislatures  of  this 
power,  and  the  legislatures  could  not  divest  themselves  of  it  if  they 
would.  "Whatever  differences  of  opinion,"  it  has  been  said,  "may 
exist  as  to  the  extent  and  boundaries  of  the  police  power,  and  how- 
ever difficult  it  may  be  to  render  a  satisfactory  definition  of  it,  there 
seems  to  be  no  doubt  that  it  does  extend  to  the  protection  of  the 
lives,  health,  and  property  of  the  citizens,  and  to  the  preservation 
of  good  order  and  the  public  morals.  The  legislature  cannot,  by  any 
contract,  divest  itself  of  the  power  to  provide  for  these  objects.  They 
belong  emphatically  to  that  class  of  objects  which  demand  the  ap- 
plication of  the  maxim,  'Salus  populi  suprema  lex;'  and  they  are  to 
be  attained  and  provided  for  by  such  appropriate  means  as  the  leg- 
islative discretion  may  devise.  That  discretion  can  no  more  be  bar- 
gained away  than  the  power."  •• 

It  may  be  laid  down  as  a  general  rule  that  the  legislature  may  con- 
trol the  action  of  corporations,  prescribe  their  functions  and  duties, 
and  impose  restraints  upon  them,  to  the  same  extent  as  upon  natural 
persons,  in  all  matters  coming  within  the  general  range  of  legislative 
authority;  subject  to  the  limitation  of  not  impairing  the  obligation 
of  contracts,  provided  the  essential  franchise  is  not  taken  away  with- 
out compensation.**  Nothing  is  better  settled  than  that,  under  its 
police  power,  a  state  may  subject  persons  to  restraints  and  burdens  in 
order  to  secure  the  general  comfort,  health,  and  prosperity  of  the 
people  at  large;  and  this  power  extends  to  corporations  as  well 
as  to  natural  persons.  Thus,  if  the  state  creates  a  corporation  and 
authorizes  it  to  erect  a  powder  mill,  or  to  maintain  a  burying  ground, 

it  Thorpe  v.  Railroad  Co.,  27  Vt  140,  62  Am.  Dec.  625,  1  Gumming,  Gas. 
Prlv.  Coip.  621. 

t«  Thorpe  y.  Railroad  Go.,  27  Vt  140,  62  Am.  Dec.  625,  1  Camming,  Gas. 
Prlv.  Corp.  521;  Beer  Co.  v.  Massachusetts,  97  U.  S.  25,  24  L.  Bd.  U89,  1 
Gumming,  Gas.  Priv.  Corp.  533;  Answer  of  the  Justices,  9  Gush.  (Mass.) 
604;  Galena  ft  C.  U.  R.  Go.  v.  Loomls,  18  111.  548,  56  Am.  Dec.  471;  Chicago 
Life  Ins.  Co.  v.  Needles,  118  U.  S.  574,  5  Sup.  Ct  681,  28  L.  Bd.  1084;  Eagle 
Ins.  Go.  of  Cincinnati  y.  State  of  Ohio,  153  U.  8.  446,  14  Sup.  Ct  868,  38 
L.  Ud.77& 

SB  Beer  Co.  y.  Massachnsetts,  97  U.  S.  25,  24  L.  Bd.  989,  1  Cnmming,  Gas. 
Prly.  Corp.  538.  And  «ee  Town  of  Lake  View  y.  Rose  HIU  Gemeteny  Co., 
70  111.  191,  22  Am.  Rep.  71. 

s«  Thorpe  y.  Raihroad  Co.,  27  Vt.  140,  62  Am.  Dec  625,  1  Gumming,  Gas. 
Prly.  Corp.  521;  Ward  y.  FarweU,  97  111.  593. 


208  THB  COBPOBATION  AND  THB  8TATB.  (Ch.  8 

or  a  slaughterhouse,  fertilizer  manufactory,  or  tannery  at  a  cer- 
tain place,  at  a  time  when  the  place  is  remote  from  inhabitants,  it 
may  afterwards  require  the  business  to  be  suspended  or  removed,  or 
secured  from  doing  harm,  at  the  sole  expense  of  the  corporation,  if 
in  process  of  time  dwellings  approach  the  locality,  so  as  to  render 
the  further  pursuit  or  maintenance  of  the  business  at  that  place  de- 
structive to  the  health  or  comfort  of  others.*^ 

In  Boston  Beer  Co.  v.  Massachusetts  *'  a  corporation  had  been 
chartered  to  manufacture  and  sell  malt  liquors.  Afterwards  the 
legislature  passed  a  prohibitory  liquor  law,  and  it  was  contended  by 
the  corporation  that  this  law,  if  applicable  to  it,  was  void,  as  being 
an  impairment  of  its  contract  with  the  state.  The  court  held  the 
law  valid  as  to  the  corporation,  on  the  ground  that,  though  it  was 
given  by  its  charter  the  right  to  manufacture  and  sell  malt  liquors, 
the  charter  could  not  be  construed  as  conferring  any  greater  or  more 
sacred  right  than  any  citizen  had  to  manufacture  malt  liquor;  nor 
as  exempting  the  corporation  from  any  control  therein  to  which  a 
citizen  would  be  subject,  if  the  interests  of  the  community  should 
require  it.  "If  the  public  safety  or  the  public  morals,"  it  was  said, 
''require  the  discontinuance  of  any  manufacture  or  traffic,  the  hand 
of  tilt  legislature  cannot  be  stayed  from  providing  for  its  discontin- 
uance by  any  incidental  inconvenience  which  individuals  or  corpora- 
tions may  suffer.  All  rights  are  held  subject  to  the  police  power  of 
the  state."    Other  illustrations  are  given  below.** 

*t  Thorpe  y.  Railroad  Oo^  supra;  Fertilizing  Go.  y.  Hyde  Park,  97  U.  S. 
G59,  24  L.  Ed.  1036;  Coates  y.  Mayor,  etc.,  of  New  York,  7  Cow.  (N.  Y.)  585; 
Brick  Presbyterian  Church  y.  Mayor,  etc.,  of  New  York,  5  Ck>w.  (N.  Y.)  538; 
Town  of  Lake  View  y.  Rose  Hill  Cemetery  Co.,  70  111.  191,  22  Am.  Rep.  71. 

<«  Beer  Co.  y.  Massachusetts,  97  U.  S.  25,  24  L.  Ed.  989,  1  Gumming,  Gas. 
Prly.  Corp.  533. 

s»  The  state  cannot  prohibit  existing  railroad  companies  from  carrying 
unobjectionable  freight  and  passengers;  but  it  may  regulate  them  in  the 
conduct  of  their  business,  so  as  to  secure  the  safety  of  persons  and  property. 
It  is  perfectly  competent,  therefore,  for  the  legislature  to  prohibit  them 
from  carrying  persons  or  live  stock  infected  with  contagious  diseases,  or  to 
require  them  to  stop  at  crossings,  to  maintain  switchmen  and  watchmen,  to 
provide  a  certain  number  of  brakemen,  to  use  proper  rails  and  maintain  a 
proper  track,  or  to  maintain  fences  and  cattle  guards  along  their  road;  and 
it  may  require  them  to  bear  the  expense  of  such  safeguards.  Thorpe  y.  Rail- 
road Co.,  27  Vt  140,  62  Am.  Dec.  625,  1  Gumming,  Cas.  Prfy.  Corp.  521; 
Com.  y.  Eastern  R.  Co.,  103  Mass.  254,  4  Am.  Rep.  555,  1  Gumming,  Cas.  Prlv. 
Corp.  546;  Nelson  y.  Railroad  Co.,  26  Vt  717,  62  Am.  Dec.  614;  Galena  & 
C.  U.  R.  Go.  V.  Loomis,  13  111.  548,  56  Am.  Dec.  471;  Horn  y.  Railway  06.. 
38  Wis.  463;  Ohio  &  M.  R.  Co.  y.  McClelland,  25  111.  140;  Hegeman  y.  Rail- 
road Corp.,  16  Barb.  (N.  Y.)  353;  Chicago,  B.  ft  Q.  R.  Co.  y.  Nebraska,  170 
n.  S.  57,  18  Sup.  Gt  513,  42  L.  Ed.  948.  It  may  make  railroad  companies 
liable  for  property  destroyed  by  fire  from  locomotiyes.    St  Louis  &  S.  F.  Ry. 
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In  the  exercise  of  the  police  power  the  state  cannot,  in  the  case  of 
a  corporation,  any  more  than  in  the  case  of  a  natural  person,  pass 
any  law  taking  or  destroying  property  which  is  actually  in  existence, 
and  in  which  the  right  of  the  owner  has  become  vested,  even  though 
the  law  may  be  for  the  public  good,  unless  it  makes  due  compensation 
therefor.  Thus,  if  the  state  were  to  charter  a  corporation  unqualified- 
ly for  the  purpose  of  manufacturing  and  selling  malt  liquors,  it  could 

Co.  y.  Mathews,  165  U.  S.  1,  17  Sup.  Ct  243,  41  L.  Ed.  611;  Atclilson,  T.  & 
S.  F.  By.  Go.  y.  Matthews,  174  U.  S.  96,  19  Sup.  Gt  609,  43  L.  Ed.  909. 
And  it  may  require  a  raihroad  company  to  stop  at  county  seats  to  take  on 
and  let  off  passengers.  Ghicago  &  A.  B.  Co.  y.  People,  105  111.  657;  Lake 
Shore  &  M.  8.  By.  Go.  y.  Ohio,  173  U.  S.  285,  19  Sup.  Ct.  465,  43  L.  Ed.  702. 
And  It  may  require  a  railroad  company,  at  Its  own  expense,  to  construct  a 
bridge  oyer  a  highway,  eyen  though  it  may  not  haye  reseryed  the  power 
to  amend  or  repeal  its  charter.  People  y.  Boston  ft  A.  B.  Co.,  70  N.  Y.  569 ; 
Chicago,  B.  &  Q.  B.  Co.  y.  Nebraska,  170  U.  S.  57,  18  Sup.  Gt  513,  42  L.  Ed. 
948.  And  it  may  prohibit  raUroad  companies  from  crossing  each  others* 
tracks  at  grade.  Pittsburg  ft  C.  B.  Co.  y.  Southwest  P.  By.  Co.,  77  Pa.  173. 
So  a  city  ordinance  may  prohibit  existing  railroad  companies  from  running 
steam  engines  on  a  certain  street.  Bailroad  Co.  y.  Bichmond,  96  U.  S.  521, 
24  L.  Ed.  734.  The  state,  haying  chartered  a  bank  with  power  ^o  receive  inon- 
ey  on  deposit,  and  pay  away  the  same,  and  to  discount  bills  of  exchange,  and 
make  loans,  could  not  afterwards  make  it  unlawful  for  the  bank  to  transfer 
by  indorsement  or  otherwise  any  bill  or  note,  etc.,  for  this  would  be  a  ylola- 
tion  of  the  charter,  and  not  at  all  necessary  as  a  police  measm*e.  Jemison  v. 
Bank,  23  Ala.  168.  But  the  state  may  bind  existing  sayings  banks,  or  other 
banks,  by  general  laws  relating  to  inyestments  of  deposits.  Answer  of 
the  Justices  to  Inquiry  of  the  Senate,  9  Gush.  (Mass.)  604.  And  it  has  been 
held  that  It  may  pass  a  law  maldng  stockholders  of  existing  corporations 
liable  for  the  future  debts  of  the  corporation.  Child  y.  Coffin,  17  Mass.  64; 
Gray  y.  Coffin,  9  Gush.  (Mass.)  192;  Stanley  y.  Stanley,  26  Me.  191.  And 
it  may  reduce  the  rate  of  interest,  or  prohibit  speculations  in  exchange,  or 
depreciated  paper,  or  the  issuing  of  bills  of  a  giyen  denomination,  etc.  See 
Thorpe  y.  Bailroad  Co.,  27  Vt.  140,  62  Am.  Dec.  625,  1  Gumming,  Cas.  Priy. 
Corp.  521.  The  state  has  the  same  power  to  tax  corporations  as  it  has  to  tax 
indiyiduals,  proyided  it  has  not  expressly  surrendei^ed  the  right  in  granting 
the  charter,  though  the  power  clearly  abridges  the  beneficial  use  of  the 
franchise,  and  is  capable  of  being  so  exercised  as  yirtually  to  destroy  it. 
Proyidence  Bank  y.  Billings,  4  Pet  (U.  S.)  514,  7  L.  Ed.  939;  post,  p.  2ia 
The  right  to  haye  migratory  fish  pass  in  their  accustomed  course  up  and 
down  rlyers  and  streams  is  a  public  right,  and  may  be  regulated  and  pro- 
tected by  the  legislature  in  such  a  manner  as  it  may  deem  appropriate;  and 
eyery  grant  of  a  right  to  maintain  a  mill  dam  across  a  stream  where  such 
fish  are  accustomed  to  pass  is  subject  to  the  implied  condition  or  limitation 
tliat  a  sufficient  and  reasonable  way  shall  be  allowed  for  the  fish,  unless 
cut  off  by  express  proyision  or  obyious  implication  in  the  grant  Commis- 
sioners on  Inland  Fisheries  y.  Holyoke  Water-Power  Co.,  104  Mass.  446,  6 
Am.  Bep.  247;  Com.  y.  Essex  Co.,  13  Gray  (Mass.)  239,  1  Gumming,  Gas. 
Priy.  Corp.  550.  The  state  may  pass  a  law  requiring  existing  corporations, 
like  insurance  companies,  banks,  etc.,  haying  extensiye  dealings  with  the 
public,  to  make  periodical  statements  of  their  condition,  and  proylding  for 
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not  afterwards  pass  a  liquor  law  prohibiting  the  sale  of  liquors  al- 
ready manufacttu*ed  by  the  corporation  without  making  due  compen- 
sation therefor,  though  it  could  prohibit  further  manufacture.'* 

So,  the  right  of  members  to  vote  at  corporate  meetings  for  directors, 
and  on  other  corporate  matters,  is  a  property  right,  and,  if  the 
mode  of  voting  is  prescribed  by  an  irrepealable  charter,  it  is  pro- 
tected by  tlie  constitutional  prohibition  against  laws  impairing  the 
obligation  of  contracts,  so  that  the  state  cannot  interfere  with  it  either 
by  constitutional  or  legislative  enactment.  A  law  regulating  the  mode 
of  voting  at  corporate  elections  cannot  be  called  a  police  regulation.*^ 

eompnlsory  liquidation  of  their  business  in  case  of  insolvency;  or  make  other 
provisions  of  this  nature  for  the  protection  of  the  public.  Such  laws  are 
valid  police  regulations.  Attorney  General  y.  North  America  Life  Ins.  Co., 
82  N.  Y.  172;  Chicago  Life  Ins.  Co.  v.  Needles,  113  U.  S.  574,  5  Sup.  Ct 
681,  28  L.  Ed.  1084;  Eagle  Ins.  Co.  y.  Ohio,  153  U.  S.  446,  14  Sup.  Ct  868,  38 
L.  Ed.  778;  Ward  v.  Farwell,  07  111.  593;  Chicago  Life  Ins.  Co.  v.  Auditor  of 
Public  Accounts,  101  111.  82;  Orient  Ins.  Co.  v.  Daggs,  172  U.  8.  557,  19 
Sup.  Ct.  281,  43  L.  Ed.  552;  John  Hancock  Mut.  L.  Ins.  Co.  v.  Warren,  181 
U.  S.  73,  21  Sup.  Ct  535,  45  L.  Ed.  955;  Merchants'  Life  Ass'n  y.  Yoakum, 
98  Fed.  251,  89  C.  C.  A.  56.  Railroad  companies  may  be  made  Uable  to  labor* 
ers  employed  by  contractors  in  constructing  their  roads.  Branin  y.  Railroad 
Co.,  81  Vt  214.  And  a  state  may  regulate  the  charges  of  railroad  and  ware- 
house companies,  and  other  corporations  engaged  in  a  public  employment 
affecting  the  public  interest  Munn  y.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77; 
Chicago,  B.  ft  Q.  R.  Co.  y.  Iowa,  94  U.  S.  155,  24  L.  Ed.  94;  Stone  y.  Trust 
Co.,  116  n.  S.  307,  6  Sup.  Ct  334,  388,  1191,  29  L.  Ed.  636;  Ruggles  y.  People, 
91  111.  256;  Illinois  Cent  R.  Co.  v.  People,  95  111.  313.  But  the  regulation 
must  be  reasonable.  Stone  y.  Trust  Co.,  supra;  Reagan  y.  Farmers'  Loan 
&  T.  Co.,  154  U.  S.  362,  14  Sup.  Ct  1047,  38  L.  Ed.  1014.  An  act  requiring 
railroad  companies  to  keep  for  sale  1,000-mile  tickets  at  spedfled  rates  less 
than  the  regular  rates,  to  be  used  in  the  name  of  the  purchaser,  his  wife 
and  children,  and  valid  for  two  years,  where  the  maximum  passenger  rates 
had  previously  been  established  by  the  legislature,  was  void,  as  not  within 
the  power  to  fix  maximum  rates,  nor  a  proper  regulation  of  the  affairs  of 
the  company,  but  a  taking  of  its  property  without  due  process  of  law.  Lake 
Shore  &  M.  S.  Ry.  Co.  v.  Smith,  178  U.  S.  684,  19  Sup.  Ct  565,  43  L.  Ed.  858, 
reversing  114  Mich.  460,  72  N.  W.  328. 

«o  Beer  Co.  v.  Massachusetts,  97  U.  S.  25,  24  L.  Ed.  989,  1  Cumming,  Cas. 
Priv.  Corp.  533.  And  see  Planters'  Bank  v.  Sharp,  6  How.  (U.  S.)  301,  12  L. 
Ed.  447;  State  y.  Lebanon  ft  W.  Turnpike  Co.  (Tenn.  Ch.  App.)  61  S.  W. 
1096. 

91  State  y.  Oreer,  78  Mo.  188. 
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POWEB  OF  EMIinBlfT  DOMAIK. 

70*  Tlie  pmifrif  of  a  eovpo«ition»  inoliidiiic  its  feanoUflOB,  atay*  like 
tbe  property  of  aa  indlTldiial,  be  taken  for  pablio  mie  under  tke 
power  of  eminent  domain^^on  malrlng  dne  oompenBation  tkere- 
for. 

The  power  of  the  state  to  take  private  property  for  public  use  un- 
der the  power  of  eminent  domain,  on  making  compensation  to  the 
owner,  extends  to  the  property  and  franchises  of  a  corporation,  as 
well  as  the  property  of  individuals.  "The  property  of  corporations, 
including  their  franchises,  may  be  taken  for  public  use  under  the 
power  of  eminent  domain,  on  making  due  compensation."**  Thus, 
where  the  legislature,  under  a  reserved  power,  repealed  the  charter 
of  a  railroad  company  operating  a  railroad  through  the  streets  of  a 
city,  it  was  held  that  in  chartering  another  corporation  it  had  the 
power  to  authorize  it  to  take  the  property  of  the  old  corporation,  on 
making  due  compensation  therefor.** 

Laws  which  tsike  or  authorize  the  taking  of  corporate  property  and 
franchises  for  public  use  under  the  power  of  eminent  domain,  which 
cannot  legally  be  done  without  making  compensation,  must  be  dis- 
tinguished from  laws  regulating  corporations  in  the  use  of  their  fran- 
chises and  property,  enacted  either  under  the  police  power  of  the 
state,  or  under  a  power  to  alter  or  amend  the  charter  reserved  by  the 
state  in  g^nting  it  Police  regulations,  as  we  have  seen,  may  im- 
pose burdens  and  expenses  upon  corporations  for  the  public  good, 
but  this  does  not  form  ground  for  objection  by  the  corporation.** 

8s  Greenwood  y.  Freight  €k>.,  105  U.  S.  13,  26  L.  Ed.  961,  1  Gumming,  Gas. 
PrlY.  Gorp.  538,  W.  D.  Smith,  Gas.  Gorp.  160,  Shep.  Gas.  Gorp.  260.  And  see 
West  River  Bridge  Go.  v.  Dlx,  6  How.  (U.  S.)  507,  12  L.  Ed.  535;  Eastern  R. 
Ga.v.  Boston  &  M.  R.  R.,  Ill  Mass.  125,  15  Am.  Rep.  18;  White  River  Turn- 
pike Co.  v.  Vermont  Gent.  R.  Go.,  21  Vt  590;  Boston  Water-Power  Go.  v. 
Boston  ft  W.  R.  Gorp.,  23  Pick.  (Mass.)  360;  Gentral  Bridge  Gorp.  y.  Gity  of 
Lowell,  4  Gray  (Mass.)  474;  Tuckahoe  Ganal  Go.  y.  Tnckahoe  &  J.  R.  R.  Go., 
11  Leigh  (Va.)  42,  36  Am.  Dec.  374;  Black  y.  Ganal  Go.,  24  N.  J.  Eq.  455; 
Board  of  Trustees  of  Illinois  &  M.  Ganal  y.  Ghlcago  &  R.  I.  R.  Go.,  14  III.  314. 

*s  Greenwood  y.  Freight  Go.,  supra. 

s«  Ante,  p.  200b  See  Gom.  y.  Eastern  R.  Go.,  108  Mass.  254,  4  Am.  Rep. 
555;  1  Camming,  Gas.  Priy.  Gorp.  546. 
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BE8EBVATZOK  OF  POWER  TO  BEPEAX.  OB  ABOOrD  OSABTEB. 

77.  Tlie  state  maj,  and  gmaMTmHj  does»  veserre  tbe  powev  to  repeal* 
alter,  or  amend  eliartem  hj  a  prcvrlsion  to  that  effeet  either  In 
the  eharter  Itself,  or  aet  of  Ineorporatton,  or  In  some  seneral 
law,  or  In  the  oonstttotlon.  This  reserration,  howoTer,  §fi^rem  no 
rlsht  to  impair  or  tahe  away  vested  rlchts* 

The  state  may  always,  in  granting  a  charter,  incorporate  such 
terms  and  conditions  as  it  may  see  fit.  Therefore  it  may  reserve 
the  power  to  alter,  amend,  or  repeal  the  charter.  And  it  may  do  so 
either  by  incorporating  such  a  condition  in  the  charter  itself,  or  by  a 
general  law  in  force  at  the  time  the  charter  is  granted,  or  by  a  ,pro- 
vision  contained  in  the  state  constitution.  In  the  two  latter  cases 
no  reference  need  necessarily  be  made  in  the  charter  to  the  general 
law  or  constitutional  provision.  If  it  is  applicable,  it  becomes  a 
part  of  the  charter,  and  a  term  of  the  contract  between  the  state  and 
the  corporators.*' 

Where  a  general  law  provides,  as  in  many  states,  that  charters 
shall  be  subject  to  amendment,  alteration,  or  repeal,  "at  the  pleasure 
of  the  legislature,"  the  reason  of  a  repeal  or  amendment  and  the  mo- 
tive of  the  legislature  are  immaterial.  "The  validity  of  such  action 
does  not  depend  on  the  necessity  for  it,  or  on  the  soundness  of  the 
reasons  which  prompted  it."  •• 

As  shown  in  a  previous  chapter,  an  amendment,  like  the  original 
charter,  must  be  accepted,  to  have  any  effect.  Though  the  legislature 
may  have  reserved  the  power  to  alter,  amend,  or  repeal  a  charter 
of  a  private  corporation,  and  though,  under  this  reservation  of  power, 
it  can  repeal  the  charter  without  regard  to  the  consent  or  nonconsent 
of  the  corporation,  and  may  impose  an  amendment  as  a  condition 
of  the  corporation's  continuing  to  exercise  its  franchises,  it  cannot, 

«B  Greenwood  v.  Freight  Co.,  105  U.  S.  13,  20  L.  Ed.  961,  1  dimming,  Gas. 
Priv.  Corp.  538,  W.  D.  Smith,  Cas.  Ck)rp.  160,  Shep.  Cas.  Corp.  260;  Beer  Go. 
V.  Massachusetts,  97  U.  S.  25,  24  L.  Ed.  989,  1  Gumming,  Gas.  Gorp.  533; 
Com.  y.  Eastern  R.  Co.,  103  Mass.  254,  4  Am.  Rep.  555,  1  Gumming,  Gas. 
Priv.  Corp.  546;  Parker  v.  Railroad  Co.,  109  Mass.  506;  Miller  y.  State,  15 
Wall.  (U.  S.)  478,  21  L.  Ed.  98;  Jackson  y.  Walsh,  75  Md.  304.  23  Ati.  778; 
Story  V.  Plank-Koad  Co.,  16  N.  J.  Kq.  13,  84  Am.  Dec.  134;  State  y.  Commis- 
sioner of  Railroad  Taxation,  37  N.  J.  Law,  228;  Wilmington  City  Ry.  Co.  y. 
Wilmington  &  B.  S.  Ry.  Go.  (Del.  Ch.)  46  Atl.  12.  Where  the  power  is  re- 
served by  a  general  law,  a  charter  thus  subjected  thereto  is  not  affected  by 
a  subsequent  repeal  of  the  law.  Watson  Seminary  y.  Pike  County  Court, 
149  Mo.  57,  50  S.  W.  880,  45  L.  R.  A.  675. 

••Greenwood  v.  Freight  Co.,  supra;  Com.  y.  Eastern  R.  Co.,  supra.  And 
see  Lothrop  y.  Stedman,  42  Conn.  584,  Fed.  Gas.  No.  8,519. 
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without  its  consent,  compel  it  to  continue  under  the  charter  as 
amended.  The  amendment  must  be  accepted,  or  it  has  no  binding 
force.  As  was  said  by  the  Massachusetts  court,  "that  a  man  may  re- 
fuse a  grant,  whether  from  the  government  or  an  individual,  seems 
to  be  a  principle  too  clear  to  require  the  support  of  authorities."  " 
Of  course,  a  corporation  cannot  conduct  its  operations  in  defiance  of 
the  state;  and,  if  it  does  not  accept  an  authorized  amendment  of 
its  charter,  it  must  discontinue  its  operations  as  a  corporate  body.*" 
And,  as  we  have  seen,  if  a  corporation  continues  to  act  as  such  after 
an  authorized  amendment,  it  may  be  regarded  as  having  accepted  the 
amendment.*"* 

The  state,  under  a  reservation  of  power  to  repeal,  alter,  or  amend  a 
charter,  may  exercise  such  power,  and  to  almost  any  extent,  to  carry 
into  effect  the  original  purposes  of  the  grant,  and  to  protect  the  rights 
of  the  public  and  the  corporators,  or  to  promote  the  due  administration 
of  the  affairs  of  the  corporation ;  but  it  cannot  impair  or  destroy  vested 
rights  under  such  a  reservation  of  power.**     In  a  case  in  which  the 

•T  ElliB  y.  Marshall,  2  Mass.  279,  3  Am.  Dec.  49.  See  Yeaton  y.  Bank,  21 
Orat  (Va.)  593.  In  this  case  it  is  said:  "Eyery  amendment  or  modification 
of  a  charter  of  incorporation  is  nothing  more  than  a  new  contract,  which  is 
not  binding  npon  the  corporate  body  until  accepted  by  them."  See  ante,  p. 
47,  and  cases  there  cited. 

<•  Yeaton  y.  Bank,  snpra. 

*•  Ante,  p.  47,  and  cases  there  cited. 

40  See  dissenting  opinions  of  Strong,  Bradley,  and  Field,  JJ.,  in  the  Sink- 
ing-Fnnd  Gases,  99  U.  S.  700,  727,  25  L.  Ed.  496.  And  see  Sage  y.  Dillard, 
15  B.  Mon.  (Ky.)  340.  An  act  declaring  that  all  charters  and  grants  of  or 
to  corporations  or  amendments  thereof,  shall  be  subject  to  amendment  or 
repeal,  applies  to  extensions  of  pre-existing  charters.  Deposit  Bank  y.  Dayies 
County,  102  Ky.  174,  39  S.  W.  1030,  44  L.  R.  A.  825;  Northern  Bank  of  Ken- 
tucky y.  Stone,  88  Fed.  413.  The  legislature  cannot  impair  the  right  to  re- 
deem from  a  mortgage.  Ashuelot  R.  Co.  y.  Elliot,  58  N.  H.  451.  Nor  can 
it  preyent  distribution  of  the  assets  of  a  corporation,  whose  charter  it  has 
repealed,  among  those  who  are  entitied  to  them.  Lothrop  v.  Stedman,  42 
Conn.  584,  Fed.  Gas.  No.  8,519.  'The  resenred  right  to  repeal,  alter,  or 
amend  does  not  confer  mere  arbitrary  power,  and  cannot  be  so  .exercised 
as  to  yiolate  fundamental  principles  of  justice,  by  depriylng  of  the  equal 
protection  of  the  laws  or  the  constitutional  guaranties  against  the  taking  of 
property  without  due  process  of  law."  Per  White,  J.,  in  Steams  v.  Min- 
nesota, 179  U.  S.  223,  21  Sup.  Ct.  73,  45  L.  Ed.  162.  See,  also,  Louisville  Wa- 
ter Co.  y.  Clark,  143  U.  S.  1,  12  Sup.  Ct  346,  36  L.  Ed.  55;  St  Louis  &  I.  M. 
Ry.  Co.  y.  Paul,  173  U.  S.  404,  19  Sup.  Ct  419,  43  L.  Ed.  746;  Lake  Shore  ft 
M.  C.  Ry.  Co.  y.  Smith,  173  U.  S.  684,  19  Sup.  Ct  565,  43  L.  Ed.  858;  Looker 
y.  Maynard,  179  U.  S.  46,  21  Sup.  Ct-  21,  45  L.  Ed.  79.  A  general  power, 
glyen  a  railroad  by  its  charter,  to  consolidate  with,  purchase,  lease,  or  ac^ 
quire  the  stock  of  other  roads,  may,  while  it  remains  unexecuted,  be  limited 
by  the  legislature,  under  the  reserved  power  to  amend  the  charter  without 
Impairing  any  vested  rights,  to  cases  where  the  other  roads  are  not  parallel 
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legislature  prescribed  the  rate  of  fare  to  be  charged  by  an  existing  rail- 
road company,  whose  charter  was  subject  to  alteration,  amendment,  or 
repeal,  Mr.  Justice  Swa)me  said :  "It  is  urged  that  the  franchise  here 
in  question  was  properly  held  by  a  vested  right,  and  that  its  sanctity 
as  such  could  not  be  thus  invaded.  The  answer  is,  'Consensus  facit 
jus.'  It  was  according  to  the  agreement  of  the  parties.  The  company 
took  the  franchise  subject  expressly  to  the  power  of  alteration  or  repeal 
by  the  general  assembly.  There  is,  therefore,  no  ground  for  just  com- 
plaint against  the  state.  Where  an  act  of  incorporation  is  repealed, 
few  questions  of  difficulty  can  arise.  Equity  takes  charge  of  all  the 
property  and  effects  which  survive  the  dissolution,  and  administers 
them  as  a  trust  fund,  primarily  for  the  benefit  of  creditors.  If  any- 
thing is  left,  it  goes  to  the  stockholders.  Even  the  executory  contracts 
of  the  defunct  corporation  are  not  extinguished.  The  power  of  altera- 
tion and  amendment  is  not  without  limit.  The  alterations  must  be 
reasonable.  They  must  be  made  in  good  faith,  and  be  consistent  with 
the  scope  and  object  of  the  act  of  incorporation.  Sheer  oppression 
and  wrong  cannot  be  inflicted  under  the  guise  of  amendment  or  altera- 
tion. Beyond  the  sphere  of  the  reserved  powers,  the  vested  rights  of 
property  of  corporations,  in  such  cases,  are  surrounded  by  the  same 
sanctions  and  are  as  inviolable  as  in  other  cases."  **    The  court  then 


or  competing.  Pearsall  ▼.  Great  Northern  By.  Co.,  161  U.  8.  646.  16  Sup. 
Ct.  705,  40  L.  Ed.  838.  In  Lonlsville  &  N.  R.  Co.  v.  Kentucky,  161  U.  S. 
677,  16  Sup.  Ct  714,  40  L.  Ed.  849,  the  same  result  was  reached,  where 
there  was  no  reserved  power  to  amend  the  charter;  the  decision  'resting  upon 
the  police  power. 

41  Shields  v.  Ohio,  95  U.  S.  319,  24  L.  Ed.  357.  In  another  case  it  was  said: 
"A  power  reserved  to  the  legislature  to  alter,  amend,  or  repeal  a  charter,  au- 
thorizes it  to  make  any  alteration  or  amendment  of  a  charter  granted  subject 
to  it,  which  will  not  defeat  or  substantially  impair  the  object  of  the  grant 
or  any  rights  vested  under  it  and  which  the  legislature  may  deem  neces- 
sary to  secure  either  that  object  or  any  public  right."  Close  v.  Glenwood 
Cemetery,  107  U.  S.  466,  2  Sup.  Ct  267,  27  L.  Ed.  408.  And  see  State  v.  NeflP, 
.52  Ohio  St  375,  40  N.  E.  720,  28  L.  R.  A.  409;  People  v.  O'Brien,  111  N.  Y.  1, 
18  N.  B.  692,  2  L.  R.  A.  255,  7  Am.  St  Rep.  684;  Dow  v.  Northern  R.  Co., 
67  N.  H.  1,  36  Atl.  510;  Rochester  &  C.  Turnpike  Road  Co.  v.  Joel,  41 
App.  Div.  43,  58  N.  Y.  Supp.  346;  United  States  v.  Union  P.  R.  Co.,  160  U. 
S.  1,  16  Sup.  Ct  190,  40  L.  Ed.  319;  Stanislaus  County  v.  San  Joaquin  &  K. 
R.  C.  &  I.  Co.,  192  U.  S.  201,  24  Sup.  Ct  241,  48  L.  Ed.  406.  An  act  providing 
that  whenever  any  railroad  corporation  shall  receive  or  ship  live  stock  by 
the  car  load,  it  shall,  In  consideration  of  the  usual  price  paid  for  the  shipment 
of  such  car,  pass  the  shipper  without  further  expense  in  the  way  of  fare,  is 
not  a  legitimate  exercise  of  the  reserved  power,  being  a  deprivation  of  prop- 
erty without  due  process  of  law,  and  a  denial  of  the  equal  protection  of  the 
laws.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Campbell,  61  Kan.  439,  59  Pac.  1051,  48 
L.  R.  A.  251,  78  Am.  St  Rep.  328. 
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held  that  the  regulation  in  question  did  not  take  away  a  vested  right, 
but  was  a  legitimate  exercise  of  the  reserved  power  of  alteration. 

A  corporation  authorized  to  construct  a  dam  across  a  river  or  stream 
may  be  afterwards  required  to  construct  and  maintain  fishways  to 
permit  the  passage  of  migratory  fish.**  But  where  such  a  corporation 
had  built  a  fishway  in  its  dam,  as  required  by  statute,  and  had  after- 
wards been  granted  an  enlargement  of  its  charter,  upon  the  considera- 
tion that  it  should  pay  the  damage  caused  to  the  owners  of  fishing  rights 
by  the  dam  as  already  built,  with  a  fishway  known  to  the  legislature  to 
be  insufficient,  and  the  corporation  paid  such  damages,  it  was  held  that 
the  right  to  maintain  the  dam  as  it  was,  with  the  insufficient  fishway, 
had  been  paid  for,  and  was  vested  in  the  corporation,  and  that  this 
vested  right  could  not  be  taken  from  it  by  a  subsequent  act  requiring 
it  to  construct  sufficient  fishways  at  great  cost,  though  the  legislature 
had  reserved  the  right  to  alter,  amend,  or  repeal  the  charter.** 

So,  where  a  corporation  had  built  a  plank  road,  and  established  a 
toll  gate,  as  authorized  by  its  charter,  it  was  held  that  the  reserved 
power  to  amend,  alter,  or  repeal  its  charter  did  not  give  the  legisla- 
ture the  right  to  require  it  tb  move  tlie  toll  gate  beyond  the  limits  of  a 
city  which  had  grown  up  around  it,  and  so  to  take  from  the  company 
the  right  to  collect  tolls  upon  more  than  two  miles  of  its  road.  "A 
statute  which  could  have  this  effect,"  said  Judge  Cooley,  "would  not 
be  a  statute  to  amend  franchises,  but  a  statute  to  confiscate  property ; 
it  would  not  be  a  statute  of  regulation,  but  of  spoliation."  ** 

The  power  to  alter,  amend,  or  repeal  a  charter  does  not  give  the 

«s  Com.  ▼.  Essex  Ck>.,  18  Gray  (Mass.)  239,  1  CummiDg,  Oas.  Prlv.  Oorp.  550; 
Ommissioners  on  Inland  Fisheries  y.  Holyoke  Water-Power  Co.,  104t  Mass. 
446,  6  Am.  Rep.  247. 

«•  Com.  ▼.  Essex  Co.,  supra.  The  coart  said  in  this  case:  "No  amendment 
or  alteration  of  the  charter  can  take  away  the  property  or  rights  which  have 
become  vested  under  a  legitimate  exercise  of  the  powers  granted.  It  appears 
to  US,  in  the  present  case,  that  after  the  govemment,  acting  in  behalf  of  the 
pablic,  and  also  of  all  those  riparian  owners  whose  fish  rights  wonld  be  damni- 
fied by  the  defendant's  dam,  with  the  fishway  as  it  was,  entered  into  a  solemn 
and  formal  contract  with  the  defendant  company  to  exempt  them  from  the 
obligation  of  making  and  maintaining  a  suitable  and  suflacient  fishway,  if  such 
were  practicable,  by  Indenmifylng  ail  persons  damnified  in  their  several  fish- 
eries, and  the  defendant  company  had  executed  their  part  of  the  contract  by 
the  payment  of  a  large  sum  of  money,  it  was  not  competent  for  the  legislature, 
without  any  change  of  circumstances,  under  their  authority  to  amend  and 
alter  the  charter  of  the  company,  to  pass  a  law  requiring  them  to  do  the  acts 
from  which,  by  the  terms  of  such  contract,  they  had  been  exempted,  and 
therefore  that  the  said  act  was  null  and  void.'*  See,  also.  Woodward  y.  Cen- 
tral Vermont  Ry.  Co.,  180  Mass.  509,  62  N.  B.  1051. 

44  City  of  Detroit  v.  Detroit  &  H.  P.  R.  Oo.,  43  Mich.  140,  6  N.  W.  275,  1 
Cumming,  €as.  Prlv.  Corp.  560. 
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legislature  the  power  to  change  the  charter,  and  force  a  new  and  dif- 
ferent charter  upon  the  corporators.  As  was  said  in  a  New  Jersey 
case:  "It  can  repeal  or  suspend  the  charter;  it  can  alter  or  modify 
it ;  it  can  take  away  the  charter ;  but  it  cannot  impose  a  new  one,  and 
oblige  the  stockholders  to  accept  it.  It  can  alter  or  modify  the  old 
one ;  but  power  to  alter  or  modify  an)rthing  can  never  be  held  to  imply 
a  power  to  substitute  a  thing  entirely  different.  It  is  not  the  meaning 
of  the  words  in  their  usually  received  sense.  Power  to  alter  a  mansion 
house  would  never  be  construed  to  mean  a  power  to  tear  down  all  but 
the  back  kitchen  and  front  piazza,  and  build  one  three  times  as  large 
in  its  place.  In  anything  altered,  something  must  be  preserved  to 
keep  up  its  identity ;  and  a  matter  of  the  same  kind  wholly  or  cliiefly 
new,  substituted  for  another,  is  not  an  alteration;  it  is  a  change."  *• 

Under  the  reservation  of  power  to  amend,  alter,  or  repeal  charters, 
it  has  been  held  that  the  legislature  may  make  the  stockholders  of  a 
corporation  individually  liable  for  its  future  debts  ;*•  that  it  may  vary 
the  measure,  and  thus  enlarge  the  proportion,  of  the  profits  which  a 
mutual  life  insurance  company  is  required  by  the  terms  of  its  charter 
to  pay  a  charitable  institution  ;*^  that  railroad  companies  may  be  com- 
pelled to  make  changes  in  the  level,  grade,  and  surface  of  the  roadbed, 
new  structures  at  crossings  of  other  railroads  or  of  highways,  or  station 
houses  at  particular  places,  in  a  manner  and  to  be  enforced  by  forms 
of  process  different  from  those  provided  for  or  contemplated  by  the 
original  charter,  or  the  general  laws  in  force  when  the  original  char- 
ter was  granted  ;*•  or  that  it  may  require  a  corporation  authorized  to 
build  and  maintain  a  dam  across  a  navigable  river  to  construct  a  lock 

*»  Zabriskle  ▼.  Railroad  Ck).,  18  N.  J.  Eq.  178,  90  Am.  Dec.  617,  1  Gumming, 
Gas.  Priv.  Corp.  781,  790. 

<•  Sherman  v.  Smith,  1  Black,  687,  17  L.  Ed.  163;  In  re  Lee  &  Go.*s  Bank, 
21  N.  Y.  9;  Bailey  v.  Holllster,  26  N.  Y.  112;  Gardner  v.  Insurance  Go.,  9 
R.  I.  194,  11  Am.  Rep.  238;  Williams  v.  Nail,  108  Ky.  21,  55  S.  W.  706.  In 
some  states  this  Is  a  legitimate  exercise  of  the  police  power  of  the  state. 
Ante,  p.  208,  note  29. 

47  Massachusetts  General  Hospital  y.  State  Mut  Life  Assur.  Oo^  4  Gray 
(Mass.)  227. 

«s  Gity  of  Roxbnry  y.  Boston  &  P.  R.  Go.,  6  Gush.  (Mass.)  424;  Fitchburg  R. 
Go.  y.  Grand  Junction  R.  &  D.  Go.,  4  Allen  (Mass.)  198;  Gom.  y.  Eastern 
R.  Go.,  103  Mass.  254,  4  Am.  Rep.  555,  1  Gumming,  Gas.  Priv.  Gorp.  546; 
Albany  N.  R.  Go.  y.  Brownell,  24  N.  Y.  345  (oyermUng  Miller  y.  Railroad  Go., 
21  Barb;  [N.  Y.]  513).  In  Mayor,  etc.  of  Worcester  y.  Norwich  &  W.  R. 
Go.,  109  Mass.  103,  the  legislature  had  passed  an  act  requiring  certain  railroad 
companies  to  unite  in  a  passenger  station  in  the  city  of  Worcester,  to  extend 
their  tracks  in  the  city  to  the  union  station,  and  after  the  extension  to  dis- 
continue parts  of  their  existing  locations.  The  act  was  held  to  be  constitu- 
tional and  yalid,  as  it  was  a  reasonable  exercise  of  the  reserved  right  to 
amend,  alter,  or  repeal  the  charters  of  the  corporations. 


-^ »- ^  ^ 
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for  purposes  of  navigation;**  or  require  a  corporation  authorized  to 
maintain  a  dam  to  maintain  suitable  fishways  ;*®  or  revoke  an  exemp- 
tion from  taxation,  or  increase  a  tax  or  license  fee ;  •*  or  require  a  cor- 
poration to  establish  a  sinking  fund  to  meet  its  obligations;*^*  or  au- 
thorize a  city  to  subscribe  for  stock,  and  to  appoint  two  directors ;  '• 
or,  according  to  some  of  the  decisions,  but  not  all,  authorize  cumula- 
tive voting  at  stockholders'  meetings  at  an  election  of  directors  ;"*  or 
increase  the  number  of  trustees  of  an  incorporated  college,  in  which 
the  state  is  part  owner,  and  require  a  majority  of  them  to  consist  of 
certain  state  officers,  instead  of  being  elected,  as  formerly,  by  the  pri- 
vate stockholders  ;••  or  regulate  the  charges  of  railroad  companies, 
water  companies,  and  other  quasi  public  corporations;*^*  or  require 
employes  to  be  paid  in  full  when  discharged.* 

*•  South  Bay  Meadow  Dam  Co.  v.  Gray,  30  Me.  647. 

BO  CommiBsioners  on  Inland  Fisheries  y.  Holyoke  Water-Power  Co.,  104 
Mass.  446»  6  Am.  Rep.  247. 

»i  Post,  p.  221. 

»t  Union  Pac.  R.  Co.  v.  U.  S.,  99  U.  S.  700,  25  L.  Ed.  496. 

*s  New  Haven  &  D.  R.  Co.  v.  Chapman,  38  Conn.  56. 

»*  OroBs  V.  Railway  Co.,  35  W.  Va.  174,  12  S.  B.  1071;  Looker  y.  Maynard, 
179  U.  S.  46,  21  Sup.  Ct  21,  45  L.  Ed.  79,  affirming  111  Mich.  498,  69  N.  W. 
929,  56  L.  R.  A.  947.  Under  the  reseryed  power  the  state  can  alter  the  pro- 
visions of  a  charter  defining  the  Internal  scheme  of  organization  of  the  cor- 
poration, and  may  authorize  the  Issue  of  preferred  stock  by  the  consent  of 
the  holders  of  two-thirds  of  the  capital  stock,  although  the  corporation  was 
organized  un^ier  a  general  law  which  authorized  the  issue  of  preferred  stock 
by  the  unanimous  consent  of  the  shareholders.  Hinckley  y.  Schwarzschild  & 
S.  Co.,  97  App.  Dly.  470,  95  N.  Y.  S.  357.  But  see  Qrr  y.  Bracken  Co.,  81  Ky. 
693;  Hays  y.  Com.,  82  Pa.  518. 

B6  Jackson  y.  Walsh,  75  Md.  304,  23  Atl.  778.  And  see  McKee  y.  Chautauqua 
Assembly  (C.  C.)  124  Fed.  808.  Contra,  In  a  corporation  In  which  shareholders 
are  yested  with  the  right  of  prlyate  property  In  their  shares.  In  re  Election 
of  Directors  of  Newark  Library  Ass'n,  64  N.  J.  Law,  217,  43  Atl.  435;  Lord 
y.  Equitable  Life  Assur.  Soc,  47  Misc.  Rep.  187,  94  N.  Y.  Supp.  65,  96  N. 
Y.  Supp.  10. 

B«  Shields  y.  Ohio,  95  U.  S.  319,  24  L.  Ed.  357;  Spring  Valley  Waterworks 
y.  Schottler,  110  U.  S.  347,  4  Sup.  Ct.  48,  28  L.  Ed.  173;  Parker  y.  Railroad 
Co.,  109  Mass.  506;  Stanislaus  County  y.  San  Joaquin  &  K.  R.  O.  &  J.  Co., 
192  U.  S.  201,  24  Sup.  Ct  241,  48  L.  Ed.  406.  Cf.  Pingree  y.  Michigan  Cent 
R.  COn  118 -Mich.  314,  76  N.  W.  635,  53  L.  R.  A.  274;  Lake  Shore  &  M.  S.  Ry. 
Co.  y.  Smith,  173  U.  S.  684,  19  Sup.  Ct  565,  43  L.  Ed.  858.  An  act  empower- 
ing cities  to  fix  reasonable  rates  for  the  supply  of  water  by  any  corporation 
does  not  impair  the  obligation  of  a  contract,  in  the  form  of  an  ordinance  by 
which  a  city  granted  a  franclilse  to  a  corporation  and  fixed  the  water  rentals 
during  the  period  of  the  franchise,  where  the  corporation  was  organized  un- 
der a  law  proyldlng  that  the  legislature  might  prescribe  such  regulations 
as  It  deemed  adyisable.  Freeport  Water  Co.  y.  City  of  Freeport,  186  111. 
179,  57  N.  B.  802;  City  of  Danyille  v.  Danyille  Water  Co.,  178  111.  299,  53 
N.  E.  118,  69  Am.  St  Rep.  304;   Id.,  180  111.  235,  54  N.  £.  224. 

*  Leep  y.  St  Louis,  I.  M.  &  S.  Ry.  Co.,  58  Ark.  407,  25  S.  W.  75,  23  L.  R. 
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A  reserved  power  of  amending  or  repealing  the  charter  of  a  cor- 
poration is  a  legislative  power,  and  cannot  authorize  the  legislature  to 
exercise  judicial  powers.  This  would  be  unconstitutional.  For  in- 
stance, it  cannot  authorize  the  legislature  to  foreclose  a  mortgage  on 
the  corporate  property.*^  It  may,  however,  appoint  a  receiver  or  trus- 
tee to  settle  the  affairs  of  an  insolvent  corporation.  This  is  a  legis- 
lative act.**  It  is  also  perfectly  competent  for  the  legislature  to  re- 
serve to  itself  the  right  to  repeal  a  charter  for  a  violation  thereof  or 
other  default.  Such  a  reservation  is  not  a  reservation  of  judicial 
power,  and  for  that  reason  unconstitutional,  for  an  inquiry  by  the 
legislature  into  the  affairs  or  defaults  of  a  corporation,  with  a  view  to 
discontinue  it,  is  not  a  judicial  act.** 

It  has  been  held  by  some  of  the  courts  that,  where  the  legislature 
reserves  the  power  at  any  time  to  annul  and  vacate  the  charter  of  a 
corporation,  if  it  shall  fail  to  go  into  operation,  or  shall  abuse  or  mis- 
use its  privileges,  the  legislature  reserves  the  power  of  determining 
whether  these  contingencies  have  happened  and  a  future  legislature 
may  repeal  the  charter  without  any  judicial  proceeding  or  prior  no- 
tice.** But  the  weight  of  authority  is  against  this  view.  Most  of  the 
courts  have  held  that  under  such  a  reservation  the  investigation  and 
determination  of  the  question  whether  the  occasion  has  arisen  upon 
which  the  reserved  power  of  the  legislature  may  be  exercised,  is  one 
of  judicial,  and  not  of  legislative,  cognizance,  and  that  the  power  can 
be  exercised  only  after  a  judicial  investigation  and  determination,  aft- 
er notice  to  the  corporation,  and  an  opportunity  to  be  heard.*  ^  In 
some  jurisdictions  it  is  held  that  the  legislature  may  exercise  the  power 
of  repeal  before  a  judicial  investigation,  and  without  notice,  but  that 
its  action  is  subject  to  review  by  the  courts.** 

Where  a  charter  is  offered  before,  but  is  not  accepted  until  after, 

A.  264,  41  Am.  St  Rep.  109;  St  Louis,  I.  &  M.  8.  Ry.  Oo.  ▼.  Paul,  64  Ark.  83, 
40  S.  W.  705.  37  L.  R.  A.  504,  62  Am.  St  Rep.  154,  affirmed  173  U.  S.  40i, 
19  Sup.  Ct  419,  43  L.  Ed.  746;  Skimier  y.  Gamett  Qold-Min.  Ck).  (C.  C.)  96 
Fed.  735.  Of.  Bracevllle  CoslI  Co.  v.  People,  147  111.  66,  35  N,  E.  62,  22  L. 
R.  A.  340,  37  Am.  St  Rep.  206;  Johnson  ▼.  Goodyear  Min.  Ck).,  127  Oal.  4,  59 
Pac.  305,  47  L.  R  A.  338. 

B7  Ashuelot  R.  Ck).  v.  EUlot,  58  N.  H.  451. 

BsLotbrop  y.  Stedman,  42  Conn.  584,  Fed.  Cas.  No.  8,519;  Carey  y.  Giles, 
9  Ga.  253. 

69  Crease  y.  Babcock,  23  Pick.  (Mass.)  334,  84  Am.  Dec.  61;  Lotbrop  y.  Sted- 
man, 42  Conn.  584,  Fed.  Oas.  No.  8,519. 

00  Miners'  Bank  of  Dubuque  y.  U.  S.,  Morris  (Iowa)  482,  43  Am.  Dec.  115. 

•1  Flint  &  Fentonyille  Plank-Road  Co.  y.  Woodbull,  25  Micb.  99,  12  Am. 
Rep.  233;  State  y.  Noyes,  47  Me.  189;  Cbesapeake  &  Obio  Canal  Co.  y.  Balti- 
more &  O.  R.  Co.,  4  Gill.  &  J.  (Md.)  122;  Regents  of  Unlyersity  of  Maryland 
y.  Williams,  9  Gill.  &  J.  (Md.)  365,  31  Am.  Dec.  72. 

•s  Erie  &  N.  E.  Railroad  y.  Casey,  26  Pa.  287. 
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the  adoption  of  a  constitutional  provision,  or  enactment  of  a  statute, 
making  all  charters  subject  to  amendment,  alteration,  or  repeal,  the 
provision  enters  into  and  forms  a  part  of  the  contract  between  the  cor- 
poration and  the  state,  as  the  contract  is  not  made  until  the  charter  is 
accepted.** 


78.  OFFER  OF  AMENDMEITF-FOWEB  OF  MAJOBITT. 

We  are  dealing  here  only  with  the  power  of  the  state  to  alter  or 
amend  a  charter  without  the  consent  of  the  members  of  the  corporation. 
Of  course,  there  is  nothing  to  prevent  the  legislature  from  authorizing 
a  corporation  to  engage  in  new  enterprises,  if  all  the  members  see  fit 
to  accept  the  amendment.  It  is  like  the  case  where  both  parties  to  a 
contract  rescind  it  by  mutual  agreement,  and  substitute  a  new  contract 
The  power  of  the  majority  of  the  members  to  bind  a  dissenting  minori- 
ty by  accepting  an  amendment  of  the  charter  thus  offered  will  be  dis- 
cussed in  a  subsequent  chapter.** 


TAXATION  OF  OOBPOBATION8. 

79.  UnlMii  s  oorpOTAtlon  it  ezpreislj  exempted  foom  taantlon  hj  its 
oluurter,  the  state  may  tax  it  to  the  same  extent  as  it  may  tax 
indiTidvale,  without  impairing  the  eontraet  implied  Between 
the  state  and  the  eorporation.  But  the  power  to  tax  is  not  nn« 
limited.     Thnst 

(a)   Taxes  eaa  be  imposed  only  for  a  pnblie  purpose. 

00  The  taxing  power  is  limited  to  persons,  property,  and  business 
within  the  Jnrisdietion  of  the  state. 

(e)  Provisions  of  the  state  eonstitntion  must  not  be  violated,  as  pro- 
visions requiring  vnif  ormity  and  equality  of  taxation. 

(d)  In  the  absenee  of  eonstitutional  limitations,  double  taxation  is 

not  prohibited,  but  in  a  number  of  states  it  is  prohibited  by  the 
eonstitution.  Bven  ^vhen  not  prohibited,  it  is  unjust,  and  In 
eonstruins  statutes  all  presumptions  are  against  it. 

(e)  Provisions    of   the   federal   eonstitution   must  not   be   violated, 

sueh  as— 

(1)  The  provision  that  no  state  shall  deny  to  any  person  within 

its  Jurisdietion  the  equal  protection  of  the  laws.    This  pro- 
hibits  unequal  taxation. 

(2)  The  provisicfn  that  no  state  shall  pass  any  law  impairing  the 

obligation  of  contracts.     This  prevents  taxation  of  a  cor- 
poration in  violation  of  the  express  terms  of  its  charter. 
(8)  As  government  bonds  cannot  be  taxed,  capital  invested  in 
theni  is  exempt. 

•s  Attorney  General  v.  Chicago  ^  N.  W.  B.  Co.,  35  Wis.  425;  Stone  y.  Wis- 
GODBin,  94  U.  S.  181,  24  U  Ed.  102. 
•*Po8t,  p.  434. 
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(4)  No  tax  can  lie  Imposed  whloh  will  amount  to  a  voffiilation  of 

or  interf evenee  wltli  iatorstato  oommoroe. 
(6)  Tlie  states  oaniuit  interfere  by  taxation  with  the  operation  of 
eorporatione  ereated  by  eonsreie  for  the  purpose  of  earry- 
ins  into  effeot  the  eonstitntional  powers  of  the  federal 
KOTemment,  exeept  in  so  far  as  it  may  be  permitted  by 
eongreM. 

80*  By  the  weight  of  authority,  a  state,  in  ereatins  a  eorporation,  or 
afterwards  for  a  eonsideration,  bnt  not  otherwise,  may  agree 
that  it  shall  be  exempt  f^rom  taxation,  in  whole  or  in  parts  and 
it  cannot,  in  sneh  a  ease,  impose  a  tax  in  Tiolation  of  the  ehar- 
ter  without  impairing  the  obligation  of  its  oontraet.     Bn^^ 

(a)  Exemption  from  taxation  mnst  be  clearly  shown*     All  presnmp- 

tiona  are  against  it. 

(b)  An  exemption  front  taxation  may  be  reTohed  if  the  state  has  re- 

served the  power  to  repeal,  alter,  or  amend  the  charter* 

81«  A  corporation  cannot  escape  liability  for  taxes  on  the  plea  of  ultra 


Unless  the  case  comes  within  one  of  the  exceptions  hereafter  ex- 
plained, a  state  has  the  same  power  to  tax  corporations  as  it  has  to  tax 
natural  persons,  and  no  greater  power  than  this.  In  the  absence  of 
express  exemption  from  taxation,  the  imposition  of  a  tax  upon  the 
property  of  a  corporation  is  not  a  violation  of  its  charter,  and  so  with- 
in the  constitutional  prohibition  against  laws  impairing  the  obligation 
of  contracts,  for  exemption  from  taxation  is  not  an  implied  term  of  the 
contract  between  the  corporation  and  the  state.*  • 

Obfect  of  Taxation. 

The  legislature  can  only  use  the  power  of  taxation  in  aid  of  a  public 
object,  an  object  which  is  within  the  purpose  for  which  governments 
are  established,  it  cannot,  therefore,  be  exercised  in  aid  of  private 
enterprises,  even  though  the  local  public  may  be  benefited  in  a  remote 
or  collateral  way.  Thus  a  tax  cannot  be  imposed  to  aid  a  manufactur- 
ing enterprise  of  individuals.**  This  principle  is  not  peculiar  to  the 
taxation  of  corporations.  In  Lowell  v.  City  of  Boston  *^  it  was  held 
that  a  statute  authorizing  the  city  of  Boston  to  issue  bonds,  which,  of 
course,  might  require  taxation  to  pay  them,  and  to  lend  the  proceeds 
on  mortgage  to  the  owners  of  land,  the  buildings  upon  which  were 
burned  by  the  great  fire  of  1872,  was  unconstitutional. 

•B  Providence  Bank  v.  BllUngs,  4  Pet.  (U.  S.)  614,  7  L.  Ed.  039.  As  to  the 
taxation  of  railroad  companies,  see  State  Railroad  Tax  Gases,  92  U.  S.  575- 
618,  23  L.  Ed.  663;  Indianapolis  &  St  L.  R.  Co.  y.  Vance,  96  U.  S.  450,  24 
L.  Ed.  752;   Delaware  Railroad  Tax,  18  Wall.  206,  21  L.  Ed.  88a 

••  Loan  Association  y.  Topeka,  20  Wall.  (U.  S.)  655,  22  L.  Ed.  455;  Olty 
of  Parkersburg  y.  Brown,  106  U.  S.  487,  1  Snp.  Ct.  442,  27  L.  Ed.  238. 

•7  Lowell  y.  City  of  Boston,  111  Mass.  454,  15  Am.  Rep.  39 
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Jurisdiction. 

The  power  of  taxation  of  a  state  is  limited  to  persons,  property,  and 
business  within  her  jurisdiction.  All  taxation  must  relate  to  one  of 
these  objects.*'  Bonds  issued  by  a  railroad  company,  for  instance,  are 
property  in  the  hands  of  the  holders,  and,  when  held  by  non-residents 
of  the  state  in  which  the  company  was  incorporated,  they  cannot  be 
taxed  by  the  state,  and  it  can  make  no  difference  that  they  are  secured 
by  a  mortgage  on  land  in  the  state.**  A  law,  therefore,  which  requires 
a  corporation  to  retain  a  certain  percentage  of  the  interest  due  on  bonds 
made  payable  out  of  the  state  to  citizens  of  another  state,  and  held  by 
them,  is  not  a  legitimate  exercise  of  the  taxing  power.^* 

Property  Taxable. 

The  statutes  generally  provide  very  specifically  what  property  of 
corporations  shall  be  taxed,  and  how  the  taxes  shall  be  assessed.  But 
the  construction  of  the  statutes  is  not  always  clear.  In  corporations 
there  are  sometimes  four  elements  of  taxable  value,  namely:  (1)  The 
franchises  of  the  corporation;  (2)  capital  stock  in  the  hands  of  the 
corporation;  (3)  corporate  property,  such  as  real  estate,  moneys, 
credits,  and  other  personal  property,  other  than  such  stock;  and  (4) 
shares  of  stock  in  the  hands  of  the  individual  stockholders."**  Any  one 
of  these  may  be  taxed,  provided  no  constitutional  limitations,  federal  or 
state,  are  violated.  And  where  the  shares  of  stock  in  a  corporation 
are  taxed,  the  legislature  may  require  that  the  tax  shall  be  paid  by  the 
corporation,  and  allow  it  to  collect  the  same  from  the  stockholders,  or 
deduct  it  from  dividends,^*  unless  the  corporation,  by  its  charter,  is 
exempt  from  taxation,  so  that  this  might  be  a  tax  upon  it^' 

Double  Taxation. 

In  many  jurisdictions  double  taxation  is  prohibited  by  the  consti- 
tution. In  the  absence  of  such  prohibition,  it  is  no  doubt  within  the 
power  of  the  legislature  to  assess  taxes  in  such  a  way  as  to  subject 
the  corporation  or  the  stockholders  to  double  taxation.'"    But  an  in- 

••  Case  of  State  Tax  on  Foreign-Held  Bonds,  15  Wall.  (U.  S.)  300,  21  L.  Ed. 
179;  Sontb  Nashville  St  R.  Co.  ▼.  Morrow,  87  Tenn.  406,  11  S.  W.  348,  2  L. 
R.  A.  863;  Com.  v.  Standard  Oil  Co.,  101  Pa.  119;  Com.  ▼•  Chesapealse  A  O. 
R.  Co.,  27  Grat  (Va.)  344. 

••  Case  of  State  Tax  on  Foreign-Held  Bonds,  supra;  South  Nashville  St. 
H.  Co.  y.  Morrow,  supra;  Oom.  v.  Chesapealce  &  O.  R.  Co.,  supra. 

70  Case  of  State  Tax  on  Foreign-Held  Bonds,  supra. 

^  Tennessee  v.  Whltworth,  117  U.  S.  129,  6  Sup.  Ct  646,  29  L.  Ed.  830. 

Ti  Town  of  St  Albans  v.  National  Car  Co.,  67  Vt  68. 

's  Post,  p.  229,  and  note  112. 

7s  See  Board  of  Revenue  of  Montgomery  Co.  v.  Montgomery  Gaslight  Co., 
64  Ala.  269;  Pittsburg,  F.  W.  &  C.  R.  Co.  y.  Com.,  66  Pa.  St  77,  6  Am.  Rep. 
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tention  to  impose  double  taxes  is  never  to  be  presumed.  It  is  unjust, 
and  therefore  "all  presumptions  are  against  such  an  imposition."  '* 
Thus,  where  a  charter  exempted  the  stock  of  a  corporation  from 
taxation,  but  taxed  its  property,  it  was  held  that  the  exemption  ex- 
tended to  shares  of  stock  in  the  hands  of  the  individual  shareholders, 
the  capital  represented  by  which  had  been  converted  by  the  corpora- 
tion into  property  which  was  liable  to  taxation.^* 

A  tax  on  the  franchises  of  a  corporation  is  not  a  tax  on  its  prop- 
erty. Both  may  be  taxed,  and  it  will  not  be  double  taxation.^*  Some 
of  the  courts  have  held  that  the  capital  stock  and  the  property  of 
a  corporation  and  the  property  of  the  individual  shareholders  in 
their  shares  are  distinct  proper^  interests,  and  that  the  taxation  of 
both  does  not  amount  to  double  taxation,  and  is  authorized.^'  Other 
courts  hold  that  this  is  double  taxation,  and  in  a  number  of  states 
it  is  expressly  provided  that,  where  a  corporation  is  taxed  on  its 
capital  stock  or  property,  the  stockholders  shall  not  be  taxed  on  their 
shares.'®  In  Maryland,  by  the  declaration  of  rights,  every  owner 
of  property  is  required  to  pay  taxes  in  proportion  to  its  actual  worth. 
This  has  been  held  to  prohibit  double  taxation,  and  it  is  held  that  the 
pa3anent  of  a  tax  on  the  capital  stock  of  a  corporation  is  a  bar  to 
taxation  on  the  corporate  property,  as  the  capital  stock  represents 
the  whole  property  of  the  corporation;  and  this  principle  has  been 
recognized  in  other  states,  though  not  in  all.'* 

Testate  of  Tennessee  ▼.  Whitworth,  117  U.  &  129,  6  Sup.  Ct  645,  647, 
29  L.  Ed.  830;  Wright  v.  RaUroad  Oo.,  64  Ga.  783;  Boston  &  Sandwich  Glass 
Co.  V.  City  of  Boston,  4  Mete.  (Mass.)  181;  City  of  Fall  River  v.  County  Com'rs 
of  Bristol,  125  Mass.  567;  State  v.  Hannibal  &  St  J.  R.  Co.,  37  Mo.  265. 

7  5  State  of  Tennessee  v.  Whltworth,  supra. 

76  See  Manufacturers'  Ins.  Co.  v.  Loud,  99  Mass.  146,  96  Am.  Dec.  715; 
Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.  150,  17  Sup.  Ct  582,  41  L.  Ed. 
953. 

7T  Ogden  y.  City  of  St  Joseph,  90  Mo.  522,  8  S.  W.  25;  Farrlngton  v.  Tennes- 
see, 95  U.  S.  686,  24  L.  Ed.  558;  Sturges  y.  Carter,  114  U.  S.  521,  5  Sup.  Ot 
1014,  29  L.  Ed.  240;  Bradley  v.  Bauder,  36  Ohio  St  28,  88  Am.  Rep.  547; 
South  Nashville  St  R,  Co.  v.  Morrow,  87  Tenn.  406,  11  S.  W.  348,  2  L.  R.  A. 
853;  State  Bank  of  Virginia  y.  City  of  Richmond,  79  Va.  113;  Danville 
Banking  &  Trust  Co.  v.  Parks,  88  111.  170;  Belo  v.  Commissioners,  82  N.  C. 
415,  33  Am.  Rep.  688;  City  of  Memphis  y.  Ensley,  6  Baxt  (Tenn.)  553,  32 
Am.  Rep.  532. 

78  See  article  by  Edward  C.  Moore,  Jr.,  Esq.,  19  Am.  Law  Rev.  755.  See 
Griffith  V.  Watson,  19  Kan.  23;  Burke  v.  Badlam,  57  Cal.  594;  Oabom  v. 
Railroad  Co.,  40  Conn.  494;  Salem  Iron  Factory  Go.  v.  Inhabitants  of  Danvers, 
10  Mass.  514. 

f  See  19  Am.  Law  Rev.  757;  State  v.  Sterling,  20  Md.  520;  State  v.  Cumber- 
land &  P.  R.  Co.,  40  Md.  22;  County  Com'rs  of  Frederick  Co.  v.  Farmers'  A 
Mechanics'  Nat  Bank,  48  Md.  117;  Jones  v.  Davis,  35  Ohio  St  474;  Whitney 
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Place  of  Taxation. 

Personal  property,  including  shares  of  stock,  in  the  absence  of  any 
law  to  the  contrary,  follows  the  person  of  tfie  owner,  and  has  its 
situs  at  his  domicile;  but  for  the  purposes  of  taxation  it  may  be 
separated  from  him,  and  he  may  be  taxed  on  its  account  at  the  place 
where  it  is  actually  located.®*  Shares  of  stock  in  a  domestic  corpora- 
tion may  therefore  be  taxed  at  the  place  within  the  state  where  the 
corporation  is  located,  without  regard  to  the  place  of  residence  of 
the  holders ;  and  the  state  may  tax  the  shares  of  nonresidents  as  wel! 
as  of  residents.**  When  a  contrary  rule  is  not  declared  by  statute, 
the  situs  of  shares  of  stock,  for  the  purpose  of  taxation,  is  the  resi- 
dence of  the  owner.**  Shares  in  a  foreign  corporation  may  be  taxed 
to  a  resident  owner.** 

Restrictions  in  the  Federal  Constitution — Federal  Corporations. 

The  constitution  of  the  United  States  imposes  some  limitations  up- 
on the  taxing  power  of  the  states.  We  can  only  mention  these  shortly, 
leaving  the  reader  to  follow  up  the  subject  by  referring  to  works  on 
•  taxation  and  constitutional  law. 

Under  the  constitutional  provision  that  no  state  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws,  a 
state  cannot  impose  unequal  taxation ;  but  all  taxes  must  be  uniform, 

and    must    be    uniformly    assessed.       PnrpnraHnng^r^^    p<>rQnnR    ^j^jtfmi' 

the  protection  of  this  rule.** 

y.  City  of  Madison,  23  IndL  331.  Contra,  Lackawanna  Iron  A  Coal  Co.  v. 
Luzerne  Go.,  42  Pa.  424. 

•0  Tappan  ▼.  Bank,  19  Wall.  (U.  S.)  490,  22  L.  Ed.  189. 

•iSo  as  to  shares  In  national  banks.  13  Stat  112;  Tappan  ▼.  Bank,  19 
Wall.  (U.  S.)  490,  22  L.  Ed.  189;  South  Nashyille  St  R.  Co.  y.  Morrow,  87 
Temi.  400,  11  S.  W.  348,  2  L.  R.  A.  853;  Town  of  St  Albans  y.  National  Car 
Co.,  57  Vt  68. 

•a  Ogden  y.  City  of  St  Joseph,  90  Mo.  522,  3  a  W.  25. 

8t  Cooley,  Tax'n,  22;  Sturges  y.  Carter,  114  U.  S.  521,  5  Sup.  Ct  1014,  29 
L.  Ed.  240;  Bradley  y.  Bander,  36  Ohio  St  28,  38  Am.  Rep.  547. 

•«  By  section  4  of  the  thirteenth  article  of  the  constitution  of  California,  '*a 
mortgage,  deed  of  trust  contract  or  other  obligation  by  which  a  debt  Is  se- 
cured," Is  treated,  **for  the  purposes  of  assessment  and  taxation,  as  an  interest 
In  the  property  affected  thereby";  and,  "except  as  to  railroad  and  other  quasi 
public  corporations,"  the  yalue|  of  the  property  affected,  less  the  yalue  of  the 
security,  is  to  be  assessed  and  taxed  to  Its  owner,  and  the  yalue  of  the  se- 
curity is  to  be  assessed  and  taxed  to  Its  holder.  But  by  section  10  of  the  same 
article,  **the  franchise,  roadway,  roadbed,  rails,  and  rolling  stock  of  all  rail- 
loads  operated  in  more  than  one  county"  are  to  be  assessed  at  their  actual 
yalue,  and  apportioned  to  the  counties,  cities,  and  districts -In  which  the  roads 
are  located,  In  proportion  to  the  number  of  miles  of  railway  laid  therein;  no 
deduction  from  this  yalue  being  allowed  for  any  mortgages  on  the  property. 
It  has  been  held  that  In  the  different  modes  thus  prescribed  of  assessing  the 
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If  the  state,  in  granting  a  charter,  has  stipulated  that  it  will  not 
tax  the  corporation,  or  that  it  will  tax  it  in  a  certain  way  only,  or  on 
certain  property  only,  or  to  a  certain  amount  only,  it  cannot  after- 
wards tax  in  violation  of  the  stipulation,  without  violating  the  clause 
of  the  federal  constitution,  by  which  it  is  declared  that  no  state  shall 
pass  any  law  impairing  the  obligation  of  contracts.  This  subject  will 
be  more  fully  explained  on  a  subsequent  page.** 

A  state  cannot  tax  United  States  government  bonds.  Therefore 
It  cannot  tax  the  capital  of  corporations — like  national  banks,  for  in- 
stance— which  is  invested  in  such  bonds. 

A  state  can  impose  no  tax  upon  railroad  or  other  corporations  that 
amounts  to  a  regulation  of  or  interference  with  foreign  or  interstate 
commerce,  for  by  the  federal  constitution  the  power  to  regulate  com- 
merce is  vested  exclusively  in  congress.  Thus  a  state  could  not  im- 
pose a  tax  upon  freight  or  passengers  transported  by  a  railroad  com- 
pany into  or  through  the  state.  A  state  law  imposing  a  tax  on  freight 
or  passengers,  so  far  as  it  applies  to  articles  or  persons  carried 
through  the  state,  or  taken  up  in  the  state  and  carried  out  of  it,  or 
taken  up  out  of  the  state  and  brought  into  it,  is  unconstitutional  and 
void.**  But  a  state  may  tax  a  corporation  on  freight  or  passengers 
transported  from  point  to  point  in  the  state.  And  a  tax  upon  the 
gross  receipts  of  a  railroad  company,  after  they  have  reached  its 
treasury,  is  not  an  interference  with  interstate  commerce,  though  part 
of  the  receipts  may  have  been  derived  from  transportation  of  persons 
or  property  into,  out  of,  or  through  the  state.*^  The  same  prin- 
ciples apply  to  telegraph  companies  and  all  other  corporations  en- 
gaged in  interstate  or  foreign  commerce.**  The  effect  of  the  interstate 
commerce  clause  of  the  federal  constitution  on  the  power  of  the 
states  to  tax  foreign  corporations  is  considered  in  dealing  with  the 
law  relating  to  foreign  corporations.** 

value  of  the  property  of  natural  persons  and  the  property  of  railroad  oorpra- 
tlons,  as  the  basis  of  taxation,  there  is  a  departure  from  the  role  of  equality 
and  uniformity.    Railroad  Tax  Cases  (G.  C.)  13  Fed.  722. 

8»  Post,  p.  225. 

restate  Freight  Tax  Case,  15  Wall.  (U.  S.)  232,  21  L.  Ed.  146;  Crandall 
▼.  Nevada,  6  Wall.  (U.  S.)  35,  18  L.  Ed.  744,  745. 

87  state  Tax  on  Railway  Gross  Receipts,  15  Wall.  (IT.  S.)  284,  21  L.  Ed.  164. 
But,  if  the  tax  is  levied  specifically  upon  the  gross  receipts  for  the  carriage 
of  freight  or  passengers  into,  out  of,  or  through  the  state,  it  is  void.  Fargo 
V.  Michigan,  121  U.  S.  230,  7  Sup.  Ct  857,  30  L.  Ed.  888;  Philadelphia  & 
Southern  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  326,  7  Sup.  Ct  1118»  80  L.  Dd. 
1200. 

88  Telegraph  Co.  ▼.  Texas,  105  U.  S.  460,  26  L.  Ed.  1067. 
88  Post  p.  607. 
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Since  the  states  have  no  power,  by  taxation  or  otherwise,  to  im- 
pede or  in  any  manner  control  the  operation  of  the  constitutional 
laws  enacted  by  congress  to  carry  into  effect  the  powers  vested  in 
the  national  government,  it  follows  that,  where  congress  creates  a 
corporation  as  a  means  of  executing  a  power  conferred  by  the  fed- 
eral constitution,**  the*  franchises  of  the  corporation  cannot  be  taxed 
by  a  state  without  the  consent  of  congress.**  A  state,  however,  may 
tax  property  owned  by  the  corporation  within  its  limits,  and  it  may 
tax  shares  in  the  corporation  against  resident  owners.** 

The  states  can  exercise  no  control  over  national  banks,  nor  in  any 
way  affect  their  operation,  except  in  so  far  as  congress  may  see  fit 
to  permit.**  The  franchises,  therefore,  of  a  national  bank,  could  not 
be  taxed  by  a  state.  Congress,  in  the  national  banking  act,  has  ex- 
pressly declared  the  shares  in  national  banks  to  be  taxable  by  the 
states  against  the  holders  as  personal  property,**  provided  "the  taxa- 
tion shall  not  be  at  a  greater  rate  than  is  assessed  upon  other  monied 
capital  in  the  hands  of  individual  citizens  of  such  state,"  **  and  pro- 
vided shares  owned  by  nonresidents  shall  be  taxed  where  the  bank  is 
located.  Real  property  of  national  banks  is  also  declared  taxable  by 
the  states.  Capital  of  national  banks  invested  in  United  States  govern- 
ment bonds  is,  of  course,  not  taxable. 

Exemption  from  Taxation. 

Some  of  the  state  constitutions  expressly  prohibit  the  legislature 
from  granting  exemptions  from  taxation,  except  to  charitable  institu- 
tions, and  in  certain  other  special  cases.  And  some  of  the  state 
courts  have  held,  independently  of  any  such  prohibition,  that  the  tax- 
ing power  of  the  state  is  a  power  which  the  legislature  cannot  barter 
away,  and  that  a  grant  of  exemption  from  taxation  is  revocable.*^ 

•©Ante,  p.  ^. 

•1  McCnlloch  V.  Maryland,  4  Wheat.  (U.  S.)  316,  4  L.  Ed.  579;  California 
V.  Central  Pac.  R.  Co.,  127  U.  S.  1,  8  Sup.  Ct  1073,  32  L.  Ed.  150. 

•3  KcCulloch  ▼.  Maryland,  supra;  Railroad  Co.  v.  Penlston,  18  Wall.  (U. 
S.)  6,  21  L.  Ed.  787. 

•t  Fanners'  &  Mechanics'  Nat  Bank  v.  Dearing,  01  U.  &  20,  23  L.  Ed.  106. 

•«  This  allows  taxation  of  shares  in  national  banks  against  other  national 
banks  which  may  hold  them.  National  Bank  v.  Oity  of  Boston,  125  U.  S. 
GO,  8  Sup.  Ct  772,  31  L.  Ed.  689. 

95  Rev.  St  U.  S.  i  5219  [U.  S.  Comp.  St  1901,  p.  3502].  As  to  the  effect  of 
this  provision,  see  People  v.  Weaver,  100  U.  S.  539,  25  L.  Ed.  705;  Boyer 
V.  Boyer,  113  U.  S.  680,  5  Sup.  Ct  706,  28  L.  Ed.  1089;  Mercantile  Bank 
V.  City  of  New  York,  121  U.  S.  138,  7  Sup.  Ct  82G,  30  L.  Ed.  895;  Davenport 
Nat  Bank  y.  Board  of  Equalization,  123  U.  S.  83,  8  Sup.  Ct  73,  31  L.  Ed.  94; 
National  Bank  v.  City  of  Boston,  125  U.  S.  60,  8  Sup.  Ct  772,  31  L.  Ed.  689; 
Whitbeck  v.  Bank,  127  U.  S.  103,  8  Sup.  Ct  1121,  32  L.  Ed.  118. 

•f  Mechanics'  &  Traders'  Branch  of  State  Bank  ▼.  Debolt,  1  Ohio  St  59X; 

CukBK  Cobp.(2d  Ed.) — 15 
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But,  according  to  the  decisions  of  the  supreme  court  of  the  United 
States,  and  the  decisions  of  most  of  the  state  courts,  in  the  absence 
of  constitutional  restrictions,  a  state  may,  in  granting  a  charter, 
stipulate  that  the  corporation  shall  be  exempt  from  taxation,  or  that 
it  shall  be  taxable  oiJy  to  a  certain  amount,  or  on  certain  property, 
or  in  a  certain  way ;  and  if  it  does  so  in  clear  and  unmistakable  terms, 
it  cannot  afterwards  impose  a  tax  in  violation  of  the  charter,  without 
impairing  the  obligation  of  its  contract  with  the  corporation,  and  so 
violating  the  federal  constitution.** 

If  an  exemption  of  the  property  of  a  corporation  from  taxation, 
conceded  by  an  act  of  the  legislature,  was  spontaneous,  and  no  serv- 
ice or  duty  or  other  condition  was  imposed  upon  the  corporation,  it 
may  be  revoked  at  the  pleasure  of  the  legislature,  for  there  is  no  con- 
sideration.** 

It  is  well  settled  that  exemption  from  taxation  must  be  expressed 
in  the  charter  in  clear  and  unmistakable  terms.  An  intention  to 
grant  exemption  can  never  be  implied  from  doubtful  language.  In 
this  respect  a  charter  will  be  strictly  construed,  and  every  doubt  will 
be  resolved  in  favor  of  the  state  and  against  the  corporation.^  ®° 
For  example,  it  has  been  held  that  an  exemption  of  the  capital  stock 
of  the  corporation  from  taxation  is  not  necessarily  to  be  taken  as 
an  exemption  of  property  into  which  the  capital  stock  has  been  con- 
verted.*®^   And  a  grant  to  one  company  of  the  powers  and  privileges 

Bank  of  Toledo  v.  City  of  Toledo,  1  Ohio  St.  622;  Skelly  v.  Bank,  9  Ohio 
St  606;  Mott  v.  Railroad  Co.,  30  Pa.  9,  72  Am.  Dec.  664.  And  see  West 
Wisconsin  Ry.  Oo.  v.  Board  of  Sup'rs,  35  Wis.  257. 

»8  Jefferson  Branch  Bank  v.  Skelley,  1  Black  (T7.  a)  436,  17  L.  Ed.  173; 
Home  of  the  Friendless  y.  Rouse,  8  Wall.  (U.  S.)  430,  19  L.  Ed.  495;  Wilming- 
ton R.  R.  V.  Reid,  13  Wall.  (U.  S.)  264,  20  L.  Ed.  568;  Dodge  v.  Woolsey, 
18  How.  (U.  S.)  331,  15  L.  Ed.  401;   Farrington  v.  Tennessee,  95  U.  S.  679, 

24  L.  Ed.  558;  New  Orleans  y.  Houston,  119  U.  S.  265,  7  Sup.  Gt  198,  30 
L.  Ed.  411;  Northwestern  University  y.  People,  99  U.  S.  309,  25  L.  Ed.  387. 
Nichols  y.  Northampton  Co.,  42  Conn.  103;  Bank  of  Ck>nmierce  y.  McCxOwan, 
6  Lea  (Tenn.)  703;  Mobile  &  O.  R.  Ck>.  y.  Moseley,  52  Miss.  127;  Neustadt  y. 
Railroad  Co.,  31  111.  484;  Wicomico  County  Com'rs  y.  Bancroft,  135  Fed 
977,  70  C.  O.  A.  287f  Detroit,  G.  H.  &  M.  Ry.  Co.  y.  Powers  (O.  C.)  138  Fed. 
264. 

08  Rector,  etc,  of  Christ  Church  y.  County  of  Philadelphia,  24  How.  (U. 
a)  300,  16  L.  Ed.  602;  Tucker  y.  Ferguson,  22  Wall.  (U.  S.)  527,  22  L.  Ed.  806; 
Wilmington  &  W.  R.  y.  Alsbrook,  110  N.  C.  137,  14  S.  E.  652,  affirmed,  146 
U.  S.  279,  13  Sup.  Ct  72,  36  L.  Ed.  972 ;  Grand  Lodge  y.  City  of  New  Orleans, 
166  U.  S.  143,  17  Sup.  Ct  523,  41  L.  Ed.  951. 

100  Delaware  Railroad  Tax,  18  Wall.  (U.  S.)  206,  21  L.  Ed.  888;  People  y. 
Commissioners  of  Taxes,  82  N.  Y.  459;    People  y.  Tax  Com'rs,  199  U.  S.  1, 

25  Sup.  Ct  705,  50  L.  Ed.  65,  affirming  174  N.  Y.  417,  67  N.  B.  69,  63  L.  R.  A. 
884,  105  Am.  St.  Rep.  674,  and  cases  cited  In  the  following  notes. 

101  Memphis  &  C.  R.  Co.  y.  Gaines,  97  U.  S.  697,  24  L.  Ed.  1091;    Shelby 
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of  another,  for  the  purpose  of  making  and  repairing  a  railroad,  does 
not  include  an  exemption  from  taxation,  which  was  one  of  the  privi- 
leges of  the  other  company.* ••  And  an  exemption  of  the  real  estate 
of  a  charitable  corporation  from  taxation  cannot  be  construed  as  ex- 
empting it  from  an  assessment  for  a  local  improvement.***. 

If  the  legislature  has  reserved  the  power  to  repeal,  alter,  or  amend 
the  charter  of  a  corporation,  which  it  has  exempted  in  whole  or  in 
part  from  taxation,  the  exemption,is  subject  to  revocation.*®*  And, 
under  such  a  reservation,  if  the  charter  fixes  the  taxes  which  the 
corporation  shall  be  required  to  pay  at  a  certain  amount,  they  may 
be  incr eased.*® • 

The  cases  do  not  agree  as  to  what  property  of  a  corporation  is  ex- 
empt from  taxation  under  a  general  exemption  clause.  There  is 
no  doubt  that  such  a  clause  exempts  all  property  that  is  reasonably 
necessary  to  carry  out  the  objects  for  which  the  company  was  cre- 
ated.*®*  It  would  also  seem  clear  that  such  a  clause  exempts  prop- 
County  Y.  Union  &  P.  Bank,  161  U.  S.  149,  16  Sup.  Gt  658,  40  L.  Ed.  650; 
Central  Railroad  &  B.  Co.  v.  Wright,  164  U.  S.  327,  17  Sup.  Ct  80,  41  L.  Ed. 
454. 

los  Annapolis  A  Elk  Ridge  R.  Co.  y.  Commissioners,  103  IT.  S.  1,  26  L.  Ed. 
359;  Wilmington  A  W.  R.  Co.  v.  Alsbrook,  110  N.  C.  137,  14  S.  E.  652,  affirmed,. 
146  U.  S.  279,  13  Sup.  Ct  72,  36  L.  Ed.  972;  Philadelphia,  W.  &  B.  R.  Co. 
y.  Maryland,  10  How.  376,  13  L.  Ed.  461.  Contra,  Nichols  y.  New  Hayen  & 
Northamj)ton  Co.,  42  Ooun.  103.  And  compare  State  Treasurer  y.  Auditor 
General,  46  Mich.  224,  9  N.  W.  25a 

108  Rooseyelt  Hospital  y.  Mayor,  etc,  of  City  of  New  York,  84  N.  T.  108. 

io4Tomlinson  y.  Jessup,  15  Wall.  (U.  S.)  454,  21  L.  Ed.  204.  And  see 
Nichols  y.  New  Hayen  &  Northampton  Co.,  42  Conn.  103;  Morris  &  E.  R.  Co. 
y.  Commissioners  of  Railroad  Taxation,  37  N.  J.  Law,  228;  West  Wisconsin 
Ry.  Co.  y.  Board  of  Sup'rs  of  Trempealeau  Co.,  35  Wis.  257;  Citizens'  Sav. 
Bank  y.  City  of  Owensboro,  173  U.  S.  636,  19  Sup.  Ct  530,  43  L.  Ed.  840;  City 
of  Loulsyille  y.  Bank  of  Louisyllle,  174  U.  S.  439,  19  Sup.  Ct.  753,  43  L.  Ed. 
1039;  Northern  Central  Ry.  Co.  y.  Maryland,  187  U.  S.  258,  23  Sup.  Ct  63, 
47  L.  Ed.  167;  Northern  Bank  of  Kentucky  y.  Stone  (C.  C.)  88  Fed.  413. 
Where  a  railroad  company  was  exempted  from  all  other  taxes  on  payment  of 
a  percentage  of  its  gross  earnings,  the  power  to  alter,  amend,  or  repeal  could 
not  be  exercised,  so  as  to  continue  in  full  the  obligation  as  to  payment  of 
the  percentage  of  gross  earnings  and  at  the  same  time  deny  to  the  company, 
either  in  whole  or  in  part,  the  exemption  conferred  upon  it  Steams  y. 
Minnesota,  179  17.  S.  223,  21  Sup.  Ct  73,  45  L.  Ed.  162.  See,  also,  Duluth 
&  I.  R.  R.  Co.  y.  County  of  St  Louis,  179  U.  S.  302,  21  Sup.  Ot  124,  45  L. 
Ed.  201. 

106  Union  Passenger  Ry.  Co.  y.  Philadelphia,  101  U.  &  528,  26  L.  Ed.  912. 

106  In  Lehigh  Coal  &  Nay.  Co.  y.  Northampton  Co.,  8  Watts  &  8.  (Pa.)  334, 
it  was  held  that  inasmuch  as  an  incorporated  canal  was  not  taxable  by  the 
laws  of  Pennsylyania,  not  only  the  bed,  berme  bank,  and  tow  path  of  the 
canal,  but  also  the  lock  houses  and  collectors*  officers,  were  exempt,  as  they 
were  considered  constituent  parts  of  the  canal,  or  neceMarily  Incident  there- 
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erty  which,  though  it  might  be  dispensed  with,  is  obviously  appro- 
priate and  convenient  for  such  purpose,  for  such  property  may  well 
be  said  to  be  necessary.**^  It  does  not,  however,  exempt  property 
which  is  not  necessary,  and  which  is  not  obviously  appropriate  and 
convenient,  though  it  may  be  property  which  the  corporation  is  au- 
thorized to  hold."* 

Where  it  is  held  that  the  property  of  stockholders  in  their  shares, 
and  the  property  of  the  corporation  in  its  capital  stock,  are  distinct 
property  interests,  a  tax  on  shares  of  stock  in  the  hands  of  the  stock- 
holders is  not  a  tax  on  the  capital  of  the  corporation,  in  violation  of  an 
exemption.  Thus  the  capital  of  national  banks  invested  in  United 
States  securities  is  not  taxable  by  the  states,  but  shares  of  the 
stock  in  the  hands  of  the  individual  stockholders  may  be  taxed  with- 
out deduction  on  account  of  such  an  investment.^®*  So  the  fran- 
chises of  a  corporation  may  be  taxed  without  deduction  for  a  portion 
of  its  capital  invested  in  government  bonds.***  If  a  corporation  is 
exempt  from  taxation,  it  cannot  be  taxed  by  a  statute  which  pur- 
ports to  tax  the  shares  of  stockholders,  but  which  requires  the  tax  to 
be  paid  by  the  corporation,  leaving  it  to  collect  the  amount  so  paid 

to.  And  in  Railroad  v.  Berks  Co.,  6  Pa.  70,  It  was  beld  that  tbe  exemption 
of  a  railroad  covered  water  stations  and  depots,  Including  the  offices,  oil 
houses,  places  to  hold  cars,  etc.,  such  places  being  necessary  to  the  construc- 
tion and  operation  of  the  road. 

107  In  Camden  &  A.  Railroad  &  Transp.  Co.  v.  Commissioners  of  Mansfield, 
23  N.  J.  Law,  010,  57  Am.  Dec.  409,  It  was  said  that  property  of  a  corporation 
is  exempt  from  taxation,  under  a  general  exeniption  clause,  only  In  so  far 
as  it  Is  necessary,  and  not  merely  convenient,  for  the  company  to  acquire  and 
hold  for  the  purposes  for  which  It  was  incorporated;  but  In  a  later  case  it 
was  held  that  this  dictum  was  too  narrow,  and  that  the  exemption  includes 
whatever  is  obviously  appropriate  and  convenient  in  carrying  Into  effect  tbe 
franchise  granted.  New  Jersey  Railroad  &  Transp.  Co.  v.  Hancock,  35  N. 
J.  Law,  545.    And  see  Illinois  Cent  R.  Co.  v.  Irvin,  72  111.  456. 

ios  In  Railroad  Co.  v.  Berks  Co.,  it  was  held  that  the  exemption  of  a 
railroad  from  taxation,  while  It  covered  water  stations,  depots,  offices,  oil 
bouses,  places  to  bold  cars,  etc.,  did  not  include  warehouses,  coal  lota,  coal 
shutes,  and  wood  yards  used  or  intended  to  be  used  as  depots  for  merchan- 
dise, coal,  wood,  etc.,  for  transportation,  and  machine  shops  for  .the  manu- 
facture of  engines.  In  Camden  &  A.  Railroad  &  Transp.  Co.  v.  Commissioners 
of  Mansfield,  23  N.  J.  Law,  510,  57  Am.  Dec.  409,  it  was  held  that  exemption 
of  a  railroad  company  from  taxation  did  not  Include  dwelling  houses  and  lots 
of  land  situated  near  the  line  of  their  road,  and  used  exclusively  by  workmen 
and  mechanics  In  the  employ  of  the  company.  Compare  Northwestern  Uni- 
versity V.  People,  99  U.  S.  309,  25  L.  Ed.  387;  Ramsey  County  v.  Chicago,  M. 
&  St  P.  Ry.  Co^  33  Minn.  537,  24  N.  W.  313;  Todd  v.  St  Paul,  M.  &  M. 
Ry.  COm  88  Minn.  163,  36  N.  W.  109. 

109  Van  Allen  v.  Assessors,  8  Wall.  (17.  S.)  573,  18  L.  Ed.  229;  National 
Bank  v.  Com.,  9  Wall.  (U.  S.)  353,  19  L.  Ed.  701. 

110  Manufacturers'  Ins.  Co.  v.  Loud,  99  Mass.  146,  96  Am.  Dec  7Vk 
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from  the  stockholders,  without  regard  to  whether  there  may  be  any 
profits  to  be  paid  to  the  stockholders.^^^ 

Ultra  Vires. 

The  doctrine  of  ultra  vires  cannot  be  set  up  to  defeat  liability  for 
taxes  any  more  than  it  can  be  set  up  to  defeat  liability  for  torts,  or 
to  escape  responsibility  for  a  misdemeanor.  A  corporation  cannot 
escape  the  taxes  due  upon  its  property  or  business  on  the  ground  that 
it  was  not  authorized  to  acquire  the  property  or  to  engage  in  the 
business.^*" 

Foreign  Corporations, 

The  right  of  a  state  to  tax  a  foreign  corporation  doing  business 
within  its  limits  has  nothing  to  do  with  the  present  subject, — ^the 
power  of  the  state  over  corporations  of  its  own  creation, — and  is  con- 
sidered in  treating  of  foreign  corporations  in  a  subsequent  chapter.^  ^' 

111  New  Orleans  v.  Houston,  119  U.  S.  265,  7  Sup.  Ct  198,  80  L.  Ed.  411. 
lis  Salt  Lake  City  v.  HolUster,  118  U.  S.  256,  6  Sup.  Ct  1065,  80  Lu  Ed.  176, 
2  Cnmming,  Cas.  Prlv.  Corp.  107. 
lis  Post,  p.  602. 
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DISSOLUTION  OF  CORPORATIONS. 

82.    How  Dissolution  Is  Effected. 
83-84.    Equity  Jurisdiction. 
86.    Effect  of  Dissolution. 


HODCT  DISSOLUTIOH  18  EFFEOTED. 

82.  Unless  otherwise  proTided  lij  statute,  a  priTate  eovporatton  may  be 
dissolved  only  in  llTe  ways: 

(a)  By  the  weight  of  anthority,  by  expiration  of  its  obarter. 

<b)  By  an  aot  of  the  lesislatnre  repealing  its  eharter,  nnder  the 
poirer  of  repeal  reserved  by  the  state  in  srantins  the  eharter. 

(o)  By  the  loss  of  an  essential  integral  part,  ^rhieh  oannot  be  sup- 
plied; as  by  the  death  or  withdrawal  of  all  the  members,  where 
there  are  no  means  of  supplying  their  places. 

(d)  By  surrender  of  its  eharter  with  the  eonsent  of  the  state. 

(e)  By  forfeiture  of  its  eharter  for  misuser  or  nonuser  of  its  powers. 

But 

(1)  A  forfeiture  only  tahes  effect  upon  the  Judgment  of  a  compe- 

tent court  ascertaining  and  decreeing  a  forfeiture,  unless 
the  legislature  has  clearly  provided  otherwise. 

(2)  Where  the  acts  or  omissions  of  which  the  corporation  has 

been  guilty  are,  by  statute,  expressly  made  a  cause  of  f  or- 
f eiture^  the  court  has  no  discretion  to  refuse  a  Judgment  of 
forfeiture.  But  in  other  cases  the  court  has  a  discretion  to 
determine  from  the  circumstances  whether  Judgment  of 
ouster  of  the  franchise  to  be  a  corporation  shall  be  render- 
ed, or  ^rhether  the  corporation  shall  be  merely  ousted  from 
the  exercise  of  the  powers  illegally  assumed. 

(3)  The  legislature,  as  the  representative  of  the  state,  may  waive 

the  right  to  insist  upon  a  cause  of  forfeiture,  as  by  acts 
recognizing  the  right  of  the  body  to  continue  as  a  corpora- 
tion. But,  to  constitute  a  waiver,  the  acts  must  be  incon- 
sistent with  the  intention  to  insist  upon  a  forfeiture. 

(4)  The   forfeiture  must  be   enforced  by  the  state,  by  its  au- 

thorised representative.  It  cannot  be  enforced  or  insisted 
upon  by  private  individuals,  either  collaterally  or  directly. 
(6)  A  forfeiture  may  be  enforced  by  scire  facias  where  there  is  a 
legal  existing  body,  capable  of  acting,  but  "who  have  abused 
their  power;  or  by  an  information  in  the  nature  of  quo 
^rarranto  where  the  body  is  merely  a  corporation  de  facto, 
or  where  it  is  neither  a  corporation  de  facto  nor  de  Jure. 
The  procedure  is  now  generally  fixed  by  statute. 
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These  are  the  only  ways  mentioned  in  the  books  by  which  a  cor- 
poration can  cease  to  exist.  It  can  be  dissolved  in  no  other  way,  ex- 
cept by  express  statutory  provision.* 

Bxptration  of  Charter. 

According  to  the  better  opinion,  and  by  the  weight  of  authority, 
after  the  period  of  existence  of  a  corporation  has  expired  by  force  of 
express  provision  in  its  charter,  or  in  a  general  law,  it  becomes  ipso 
facto  dissolved,  and  no  longer  has  any  existence  at  all,  either  de  jure 
or  de  facto,  for  there  is  no  law  under  which  it  can  longer  exist.* 
Some  courts  hold,  contrary  to  this  proposition,  that  the  fact  that  the 
charter  of  a  corporation  has  expired  does  not  terminate  its  existence, 
so  as  to  prevent  it  from  doing  business,  and  suing  and  being  sued ;  that 
it  remains  a  de  facto  corporation,  and  subject  to  all  the  rules  relating 
to  such  bodies,  including  the  rule  that  its  existence  and  right  to  do 
business  can  only  be  questioned  by  the  state  in  a  direct  proceeding.' 

Dissolution  by  Act  of  the  Legislature. 

As  shown  in  a  former  chapter,  the  British  parliament  is,  in  theory 
at  least,  omnipotent,  there  being  no  constitutional  restraints  upon  its 
action;  and  in  England,  therefore,  corporations  hold  their  charters 
at  the  will  of  the  legislature.  But  in  this  country  the  power  of  the 
state  legislatures  and  of  congress  is  greatiy  restricted  by  constitutional 
provisions,  the  chief  one  of  which,  as  far  as  the  present  subject  is  con- 
cerned, is  the  provision  contained  in  the  federal  constitution,  and  also 
in  most  of  the  state  constitutions,  that  no  state  shall  pass  any  law  im- 
pairing the  obligation  of  contracts.  The  charter  of  a  corporation,  as 
we  have  seen,  is  a  contract  between  the  state  and  the  corporators,  and 
the  state  cannot  dissolve  a  corporation  which  it  has  created,  without 
the  consent  of  the  corporators,*  unless  it  has  reserved  the  right  to  do 
so,  or  unless  the  corporation  has  been  guilty  of  such  an  abuse  of  its 
franchises  as  to  forfeit  its  charter.  And  even  in  the  latter  case,  as  we 
shall  see,  the  forfeiture  must  generally  be  judicially  ascertained  and 

i  Folger  y.  Insurance  Co.,  90  Mass.  267,  96  Am.  Dec.  747;  Morley  y.  Thay- 
er (G.  C.)  3  Fed.  737,  748;  Swan  Land  &  G.  Co.  v.  Frank,  148  U.  S.  603,  13 
Sup.  Gt  691,  87  L.  Eki.  577. 

2  Bradley  y.  Reppell,  133  Mo.  545,  32  S.  W.  645,  '34  S.  W.  841,  54  Am.  St. 
Rep.  685;  Grand  Rapids  Bridge  Go.  y.  Prauge,  35  Mich.  400,  24  Am.  Rep. 
585;  Sturges  y.  Yanderbllt,  73  N.  Y.  384;  Dobson  y.  Simonton,  86  N.  a  492: 
Emtz  y.  Town  Co.,  20  Kan.  397;  La  Grange  &  M.  R.  Co.  y.  Ralney,  7  Cold. 
(Tenn.)  432;  Supreme  Lodge  of  Knights  of  Pythias  y.  Weller,  93  Va.  605, 
25  S.  B.  891;  Clark  y.  American  Cannel  Coal  Co.,  35  Ind.  App.  65,  73  N. 
EL  727;  2  Mor.  Corp.  §  1006. 

•  MUler  y.  Coal  Co.,  31  W.  Va.  836,  8  S.  E.  600,  13  Am.  St  Rep.  903;  Bush- 
nell  V.  Machine  Co.,  138  lU.  67,  27  N.  B.  596. 

*  Ante,  p.  201. 
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declared.*  Whether  the  state  has  reserved  the  right  to  repeal  a  char- 
ter, and  thereby  dissolve  the  corporation,  is  to  be  determined  from 
the  terms  of  the  charter,  and  of  such  statutes  as  apply  to  the  corpora- 
tion, and  so  form  a  part  of  its  charter.  A  corporation  is  dissolved  and 
ceases  to  exist  for  any  purpose  as  a  body  corporate  upon  the  repeal  of 
its  charter  by  the  legislature,  by  virtue  of  a  power  reserved  in  creating 
it.*  And  a  corporation  is  dissolved  by  a  repeal  of  its  charter,  where 
there  is  no  reservation  of  power  to  repeal,  if  it  accepts  the  repeal.^ 
This,  however,  is  a  surrender  of  its  charter  with  the  consent  of  the 
legislature.* 

Loss  of  Integral  Part — Death  or  Loss  of  Members. 

"A  corporation,"  said  Chancellor  Kent,  "may  also  be  dissolved  when 
an  integra'j  part  of  the  corporation  is  gone,  without  whose  existence 
the  functions  of  the  corporation. cannot  be  exercised,  and  when  the 
corporation  has  no  means  of  supplying  that  integral  part,  and  has  be- 
come incapable  of  acting.  The  incorporation  becomes  then  virtually 
dead  or  extinguished."  *  If  all  the  members  of  a  corporation  should 
die  or  withdraw,  and  there  were  no  way  in  which  new  members  could 
come  in,  dissolution  would  necessarily  result.  To  work  a  dissolution 
because  of  the  loss  of  an  integral  part  of  the  corporation,  there  must  be 
a  permanent  incapacity  to  restore  the  part.^*  Thus  it  has  been  held 
that  dissolution  does  not  result  from  an  omission  to  continue  the  sue* 
cession  to  certain  offices,  which  are  essential  to  the  existence  of  the 
corporation,  where  the  offices  are  in  fact  exercised  by  officers  de  facto, 
or  even  where  there  are  no  officers  at  all,  if  it  is  possible  for  the  offices 
to  be  filled  by  an  election  or  otherwise.**  The  statement  that  a  corpora- 
tion is  dissolved  by  the  death  of  all  its  members  can  have  no  applica- 
tion to  modern  business  corporations,  since  the  shares,  being  property, 

•  Post;  p.  235. 

•  Thornton  v.  Railway  CJo.,  123  Mass.  82,  1  Gumming,  Gas.  Prlv.  Corp.  462, 
W.  D.  Smith,  Gas.  Corp.  167,  Shep.  Gas.  Corp.  246;  Grease  v.  Babcock,  23 
Pick.  (Mass.)  334,  34  Am.  Dec.  61;  Greenwood  y.  Union  Freight  G6.,  105 
n.  S.  13,  26  L.  Ed.  961. 

T  Port  Gibson  v.  Moore,  13  Smedes  &  M.  (Miss.)  157. 
s  Post,  p.  283; 

•  2  Kent,  Comm.  808,  309;  King  y.  Pasmore,  3  Term  R.  199;  Philips  y. 
Wickham,  1  Paige  (N.  Y.)  590. 

10  Lehigh  Bridge  Ck>.  y.  Lehigh  Coal  &  Nay.  Co.,  4  Rawle  (Pa.)  9,  26  Am. 
Dec.  111.  And  see  Nlcolai  y.  Maryland  Agricultural  &  M.  Ass'n,  96  Md.  323, 
53  Atl.  965. 

11  Lehigh  Bridge  Co.  y.  Lehigh  Ck)al  &  Nay.  Co.,  supra;  Philips  y.  Wick- 
ham, 1  Paige  (N.  Y.)  590;  Russell  y.  McLellan,  14  Pick.  (Mass.)  63;  Youree  y. 
Home  Town  Mut  Ins.  Co.,  180  Mo.  153,  79  S.  W.  175.  And  see  In  re  B^ton, 
47  La.  Ann.  1614,  18  South.  642. 
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pass  by  assignment,  bequest,  or  descent,  and  must  ever  remain  the 
property  of  some  persons,  who  must,  of  necessity,  be  members  of  the 
corporation  as  Umg  as  it  may  exist^' 

Where  a  corporation  is  legally  organized  by  the  requisite  number 
of  persons,  the  fact  that  one  person  becomes  the  owner  of  all  the  shares 
of  stock  does  not  dissolve  the  corporation.  It  is  still  a  corporation 
aggregate,  and  the  stock  may  be  transferred,  and  so  distributed  again. 
The  property  of  the  corporation  remains  vested  in  it,  and  suits  on  causes 
of  action  accruing  in  favor  of  or  against  it  are  brought  by  or  against 
it  as  a  corporation.^*  It  has  been  held  that  in  such  an  event  the  opera- 
tion of  the  charter  is  suspended  until,  by  a  transfer  of  part  of  the  stock, 
other  members  come  in;  **  but  this  is  very  doubtful,  to  say  the  least.** 

Surrender  of  Charter. 

It  has  been  said  that  a  corporation  may  be  dissolved  by  the  volun- 
tary surrender  of  its  charter;  but  this  statement  is  too  broad.  Such 
a  surrender  cannot  work  a  dissolution  without  an  acceptance  of  the 
surrender,  or  consent  on  the  part  of  the  state.  As  was  said  by  Morton, 
J.,  in  a  Massachusetts  case :  "Charters  are  in  many  respects  compacts 
between  the  government  and  the  corporators.  And,  as  the  former 
cannot  deprive  the  latter  of  their  franchises  in  violation  of  the  compact, 
so  the  latter  cannot  put  an  end  to  the  compact  without  the  consent  of 
the  former.  It  is  equally  obligatory  on  both  parties.  The  surrender 
of -a  charter  can  only  be  made  by  some  formal,  solemn  act  of  the  cor- 
poration ;  and  it  will  be  of  no  avail  until  accepted  by  the  government. 
There  must  be  the  same  agreement  of  the  parties  to  dissolve  that  there 
was  to  form  the  compact.  It  is  the  acceptance  which  gives  efficacy 
to  the  surrender.  The  dissolution  of  a  corporation,  it  is  said,  extin- 
guishes all  its  debts.  The  power  of  dissolving  itself  by  its  own  act 
would  be  a  dangerous  power,  and  one  which  cannot  be  supposed  to 

IS  Boston  Glass  Manufactory  v.  Langdon,  24  Pick.  (Mass.)  49,  35  Am.  Dec. 
292,  1  Gamming,  Gas.  Prlv.  Gorp.  478,  W.  D.  Smith,  Gas.  Gorp.  165,  Shep. 
Gas.  Gorp.  244. 

IS  Ante,  p.  5 ;  Button  v.  Hoilman,  61  Wis.  20,  20  N.  W.  667,  50  Am.  Rep. 
131,  1  Gumming,  Gas.  Prlv.  Gorp.  88;  Wilde  v.  Jenkins,  4  Paige  (N.  Y.)  481; 
Louisville  Banking  Go.  v.  Bisenman,  94  Ky.  83,  21  S.  W.  531,  1049,  19  L.  R. 
A.  684,  42  Am.  St  Rep.  335;  Swift  T.  Smith,  65  Md.  428,  5  Atl.  534,  57  Am. 
Rep.  336;  Russell  v.  McLellan,  14  Pick.  (Mass.)  63;  In  re  Belton,  47  La.  Ann. 
1614,  18  South.  642;  Harrington  v.  Gonnor,  51  Neb.  214,  70  N.  W.  911;  First 
Nnt.  Bank  v.  Winchester,  119  Ala.  168,  24  South.  351,  72  Am.  St.  Rep.  904; 
f:eo.  T.  Stagg  Co.  v.  B.  H.  Taylor,  Jr.  &  Sons,  68  S.  W.  863,  24  Ky.  Law 
Rep.  495. 

>«  Swift  T.  Smith,  supra;   Louisville  Banking  Go.  y.  Bisenman,  supra. 

IS  Gases  cited  in  note  7a,  supra;  Russell  y.  McLellan,  14  Pick.  (Mass.)  70; 
Newton  Manufg  Go.  y.  White,  42  Ga.  148. 
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exist/'  ^*  Frequently  the  statute  provides  a  manner  of  voluntary  dis- 
solution for  corporations  organized  under  general  laws,* 

Where  a  statute  authorizes  a  corporation  to  surrender  its  charter, 
and  transfer  its  property,  rights,  etc.,  to  another  corporation,  and  pro- 
vides that  upon  such  surrender  and  transfer,  and  acceptance  thereof 
by  the  other  corporation,  the  said  charter  shall  be  vacated  and  annul- 
led»  such  a  surrender,  transfer,  and  acceptance  result  in  a  dissolution 
of  the  corporation,  and  it  no  longer  exists  as  such  for  any  purpose.^^ 
A  corporation  is  dissolved  on  a  repeal  of  its  charter,  and  an  acceptance 
of  the  repeal  by  it** 

A  corporation  cannot  dissolve  itself,  before  the  expiration  of  the 
period  fixed  by  its  charter,  without  the  consent  of  all  the  shareholders, 
unless  such  dissolution  is  provided  for  in  the  charter.** 

Loss  or  Surrender  of  Property. 

The  possession  of  property  is  not  at  all  essential  to  corporate  exist- 
ence; and  it  follows,  therefore,  that  the  insolvency  of  a  corporation, 
or  the  transfer  or  loss  of  all  its  property,  cannot  work  a  dissolution.** 
Of  course,  if  a  corporation,  by  an  assignment  of  all  its  property,  vi- 
olates its  charter,  the  state  may  enforce  a  forfeiture;  but  that  is  a  dif- 
ferent question. 

Where  a  statute  declares  that  the  stockholders  of  a  corporation  shall 
be  liable  for  all  debts  due  and  owing  by  it  at  the  time  of  its  dissolu- 
tion, it  has  been  held  that  it  is  sufficient  dissolution  within  the  mean- 
ing of  the  statute  if  a  corporation  becomes  totally  insolvent,  and  sus- 
pends its  business,**    But  such  insolvency  and  suspension  of  business 

i«  BoBtob  Glass  Manufactory  y.  Langdon,  24  Pick.  (Mass.)  49,  35  Am*  I>ec. 
292,  1  Gumming,  Gas.  Priv.  Gorp,  478,  W.  D.  Smith,  Gas.  Gorp.  165,  Shep. 
Gas.  Gorp.  244.  And  see  Mylrea  y.  Railway  Go.,  93  Wis.  604,  67  N.  W.  1138; 
Economy  Building  ft  L.  Ass'n  v.  Paris  Ice  Mfg.  Go.,  68  S.  W.  21,  24  Ky. 
Law  Rep.  107. 

*  Under  a  provision  of  statute  authorizing  stockholders  by  resolution  to 
discontinue  business,  such  a  resolution  operates  as  a  voluntary  surrender 
of  the  corporate  franchise,  and  a  dissolution  of  the  corporation.  Law  v. 
Rich,  47  W.  Va.  634,  85  S.  B.  858.    See  Taylor,  Prlv.  Gorp.  S  434. 

17  Mumma  v.  Potomac  Go.,  8  Pet  (U.  S.)  281,  8  L.  Bd.  W5,  1  Gumming, 
Gas.  Prly.  Gorp.  469. 

IS  Port  Gibson  y.  Moore,  13  Smedes  &  M.  (Miss.)  157. 

1*  Barton  y.  Association,  114  Ind.  226,  16  N.  B.  486,  5  Am.  St  Rep.  608. 

ao  2  Kent,  Gomm.  309,  310;  Boston  Glass  Manufactory  y.  Langdon,  24  Pick. 
(Mass.)  49,  35  Am.  Dec.  292,  1  Gumming,  Gas.  Prly.  Corp.  478;  W.  D.  Smith, 
Gas.  Corp.  165,  Shep.  Gas.  Corp.  244;  Parker  y.  Hotel  CJo.,  96  Tenn.  252.  34 
S.  W.  209,  31  L.  R.  A.  706;  Reichwald  y.  Hotel  Co.,  106  111.  439;  In  re  Belton. 
47  La.  Ann.  1614,  18  South.  642;  State  y.  Bank  of  Maryland,  6  Gill  &  J. 
(Md.)'205,  26  Am.  Dec.  561;  State  y.  Mitchell,  104  Tenn.  336,  58  S.  W.  365. 

«i  Slee  y.  Bloom.  19  Johns.  (N.  Y.)  456.  10  Am.  Dec.  278;  Brlggs  y.  Pennl- 
man.  8  Cow.  (N.  Y.)  387,  18  Am.  Dec.  454. 
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does  not  dissolve  a  corporation  for  other  purposes.  It  is  merely  a 
quasi  dissolution  as  respects  creditors.*'  For  instance,  it  would  not 
prevent  a  receiver  of  the  corporation  from  maintaining  an  action  in  its 
name  against  a  director  or  other  person  against  whom  the  corporation 
has  a  right  of  action.** 

Abandonment  of  Franchises  or  Business, 

The  neglect  of  a  corporation  to  exercise  or  use  the  franchises  granted 
to  it  by  its  charter,  or  the  abandonment  of  its  franchises,  may  be  grotmd 
for  proceedings  by  the  state  to  enforce  a  forfeiture  of  its  charter,  but 
it  does  not,  ipso  facto,  work  a  dissolution.*^  Thus,  where  a  canal 
company  was  incorporated,  and  authorized  to  maintain  a  dam  for  the 
purpose  of  supplying  its  canal,  it  was  held,  in  effect,  that  its  abandon- 
ment of  the  canal  did  not  of  itself  work  a  forfeiture  of  its  charter,  and 
a  dissolution,  so  as  to  make  the  maintenance  of  the  dam  unlawful,  as 
against  third  persons.** 

Forfeiture  of  Charter. 

A  corporation  may  forfeit  its  charter  and  right  to  corporate  exist- 
ence by  an  abuse  or  misuser  of  its  powers  and  franchises,  or  by  neg- 
lect or  nonuser.  But  it  is  well  settled  that,  as  a  general  rule,  the  for- 
feiture can  only  take  effect  upon  a  judgment  of  a  competent  tribunal 
in  a  proceeding  by  the  state  to  enforce  the  forfeiture.**    Whatever 

ss  Bank  of  Niagara  v.  Johnson,  8  Wend.  (N.  Y.)  666;  Bradt  y.  Benedict,  17 
N.  Y.  99;  Barclay  v.  Talman,  4  Bdw.  Ch.  (N.  Y.)  128,  129;  Law  v.  Rich,  47 
W.  Va.  634,  35  S.  E.  858;  Sleeper  y.  Norris,  59  Kan.  555,  63  Pac.  757. 

»  Bank  of  Niagara  v.  Johnson,  supra.  The  appointment  of  a  receiver  of 
an  insolvent  national  hank  does  not  dissolve  it,  so  as  to  prevent  the  recovery 
of  a  judgment  against  it  Chemical  Nat  Bank  v.  Hartford  Deposit  Co., 
161  n.  S.  1,  16  Sap.  Ct  439,  40  L.  Ed.  595. 

s«  Heard  v.  Talbot  7  Gray  (Mass.)  113,  1  Cumming,  Cas.  Priv.  Corp.  482; 
Morley  v.  Thayer  (C.  O.)  3  Fed.  737,  748;  Parker  v.  Hotel  Co.,  96  Tenn.  252, 
34  S.  W.  209,  31  L.  R.  A.  706;  Russell  v.  McLellan,  14  Pick.  (Mass.)  63;  Bradt 
V.  Benedict  17  N.  Y.  93;  Mylrea  v.  Railway  Co..  93  Wis.  604,  67  N.  W.  1138; 
Jones  y.  Herald  Co.,  44  S.  C.  526,  22  S.  B.  731;  Richards  v.  Minnesota  Sav- 
ings Bank,  75  Minn.  196,  77  N.  W.  822;  Law  v.  Rich.  47  W.  Va.  634,  35  S. 
E.  858. 

>•  Heard  v.  Talbot,  supra. 

f  2  Kent  Comm.  312 ;  State  v.  Real-Estate  Bank,  5  Ark.  595,  41  Am.  Dec. 
109;  King  y.  Amery,  2  Term  R.  515;  Colchester  v.  Seaber,  3  Burrows,  1866; 
Smith's  Case,  4  Mod.  53;  State  v.  Fourth  New  Hampshire  Turnpike,  15  N. 
H.  162,  41  Am.  Dec.  690,  1  Cnnmiing,  Cas.  Priv.  Corp.  593;  Boston  Glass 
Manufactory  v.  Langdon,  24  Pick.  (Mass.)  49,  35  Am.  Dec.  292,  1  Cummlng, 
Gas.  Priv.  Corp.  478,  W.  D.  Smith,  Gas.  Corp.  165,  Shop.  Cas.  Corp.  244; 
Heard  v.  Talbot  7  Gray  (Mass.)  113,  1  Gumming,  Cas.  Priv.  Corp.  482;  Baker 
V.  Backus'  Adm'r,  32  111.  79;  Joim  v.  Bank,  2  Blackf.  (Ind.)  367,  20  Am.  Dec. 
119;  Receivers  of  Bank  of  Circlevllle  v.  Renick,  15  Ohio,  322;  Trustees  of 
Vernon  Soc  v.  Hills,  6  Cow.  (N.  Y.)  23,  16  Am.  Dec.  429;  Crump  v.  Mining 
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neglect  of  duty  or  abuse  of  power  a  corporation  may  be  gfuilty  of,  it 
does  not,  in  the  absence  of  express  statutory  or  charter  provision,  by 
reason  of  that  alone,  lose  its  corporate  existence.  Until  it  has  had  a 
hearing  before  a  competent  tribunal,  and  a  forfeiture  has  been  judicial- 
ly declared  by  judgment  of  ouster,  it  continues  to  be  a  corporation  for 
all  purposes.  In  State  v.  Fourth  New  Hampshire  Turnpike,*^  the 
defendant  corporation  had  neglected  to  make  returns  to  the  legislature 
of  expenditures  and  profits,  as  it  was  required  by  its  charter  to  do  un- 
der penalty  of  forfeiture,  but  no  proceedings  were  taken  to  obtain  a 
judgment  of  forfeiture  and  ouster.  It  was  held  that  the  charter  was 
not  forfeited  merely  by  the  neglect,  but  that  the  corporation  continued 
to  exist,  so  that  the  right  to  enforce  a  forfeiture  could  be  waived  by  the 
state.  A  provision  in  a  charter  that  the  corporation  shall  do  certain 
things — as  that  it  shall  make  periodical  returns  to  the  legislature  of  its 
expenditures  and  profits — "under  forfeiture  of  the  privileges  of  the 
act  in  future,"  does  not  absolutely  determine  the  existence  of  the  cor- 
poration on  a  violation  thereof ;  but  the  meaning  is  that  the  forfeiture 
shall  be  proved  in  the  regular,  legal  manner,  and  a  judgment  of  for- 
feiture in  proper  proceedings  by  the  state  is  necessary.** 

It  is  perfectly  competent,  however,  for  the  legislature,  in  granting 
a  charter,  or  by  an  authorized  amendment  of  a  charter,  to  provide  that 
the  corporation  shall  lose  its  corporate  existence  without  die  interven- 
tion of  the  courts  by  any  omission  of  duty  or  violation  of  its  charter 
or  default  as  to  limitations  imposed,  and  whether  the  legislature  in- 
tended to  so  provide  in  any  case  depends  upon  the  construction  of  the 
language  used.  In  Brooklyn  Steam  Transit  Co.  v.  City  of  Brooklyn,** 
the  act  incorporating  a  street-railroad  company  provided  that,  unless 
it  should  be  organized,  and  should  lay  at  least  a  certain  amount  of  its 
road  within  a  given  time,  "this  act,  and  all  the  powers,  rights,  and 
franchises  herein  and  hereby  granted,  shall  be  deemed  forfeited  and 
terminated.'*  The  company  organized,  and  made  preparations  to  build 
its  road,  but  did  not  build  any  portion  of  it  before  the  expiration  of 
the  time  limited,  when  it  began  to  lay  foundations  for  its  road  in  the 
streets.    It  was  held  that  under  the  provisions  of  the  act  it  had  lost  its 

Co.,  7  Grat  (Va.)  352,  56  Am.  Dec.  116;  Greenbrier  Lumber  Co.  v.  Ward,  30 
W.  Va.  43,  3  S.  B.  227;  In  re  Philadelphia  &  M.  Ry.  Co.,  187  Pa.  123.  40 
Atl.  967;  Wallamet,  ete.»  Go.  v.  Kittridge,  5  Sawy.  (U.  S.)  44,  Fed.  Gaa.  No. 
17,105;  State  y.  Spartanburg,  C.  &  G.  Hy.  Co.,  51  S.  0.  129,  28  S.  B.  145; 
Stolze  V.  Manitowoc  Terminal  Co.,  100  Wis.  208,  75  N.  WL  087;  Utah,  N. 
&  C.  R.  Co.  V.  Utah  &  O.  Ry.  Co.  (O.  C.)  110  Fed.  879. 

a7  15  N.  H.  162,  41  Am.  Dec.  690,  1  Gumming,  Gas.  Priv.  Corp.  593. 

ss  State  y.  Fourth  N.  H.  Turnpike,  15  N.  H.  162,  41  Am.  Dec.  690,  1  Gum- 
ming, Gas.  Priv.  Corp.  593. 

"  78  N.  Y.  524. 
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corporate  franchises,  and  the  right  to  build  the  road,  and  that  the  city 
could  prevent  it  from  proceeding  with  the  work.** 

Same — When  a  Forfeiture  will  be  Decreed, 

Where  a  corporation  has  been  guilty  of  acts  or  omissions  which,  by 
statute,  are  expressly  made  a  cause  of  forfeiture  of  its  franchise  to  be 
a  corporation,  the  court,  in  proceedings  by  the  state,  to  enforce  such 
forfeiture,  has  no  discretion  to  refuse  a  judgment'^  But  in  other  cas- 
es the  court  is  vested  with  discretion  to  determine  whether  judgment 
of  ouster  of  the  franchise  to  be  a  corporation  shall  be  rendered,  or 
whether  the  corporation  shall  be  merely  ousted  from  the  exercise  of 
the  powers  illegally  assumed.*'  In  arriving  at  a  determination  of  this 
question,  the  court  will  take  into  consideration,  not  only  the  interests 
of  the  public,  but  also  the  interests  of  the  stockholders,  and  of  credit- 
ors ;  and  the  extent  to  which  corporate  powers  have  been  exceeded,  the 
character  of  the  acts  done,  etc.,  will  be  considered.  Thus,  though  a 
building  and  loan  association  had  been  guilty  of  direct  and  repeated 
violations  of  its  charter,  the  court,  with  some  hesitation,  however,  gave 
judgment  of  ouster  merely  from  the  exercise  of  the  powers  illegally 
assumed,  as  it  appeared  that  the  corporation,  if  permitted,  could  wind 
up  its  affairs  in  a  few  months,  and  if  it  should  be  dissolved,  it  would 
be  necessary  to  appoint  trustees  to  wind  it  up  under  the  statute,  which 
would  occasion  delay,  and  involve  increased  expense.**  One  of  the 
judges  dissented  on  the  ground  that  the  violations  of  its  charter  were 

so  And  see  In  re  Brooklyn,  W.  &  N.  By.  Co.,  72  N.  Y.  246;  Oakland  B. 
Go.  ▼•  Oakland,  B.  ft  F.  V.  B.  Co.,  46  Cal.  366,  13  Am.  Bep.  181.  Cf.  New  York 
&  L.  I.  Bridge  Go.  y.  Smltb,  148  N.  Y.  640,  42  N.  E.  1068,  where  It  waa 
held  that  a  provision  In  the  charter  of  a  bridge  corporation  that  the  bridge 
shall  be  commenced  within  two  years,  "or  this  act  and  all  rights  and  privi- 
leges granted  hereby  shall  be  null  and  void,'*  was  not  self-ezecntlng.  After 
referring  to  the  above  New  York  cases,  the  decision  says:  "It  requires,  how- 
ever, strong  and  mimlstakable  language,  such  as  each  of  tlie  cases  presents, 
to  authorize  the  court  to  hold  that  It  was  the  Intention  of  the  legislature  to 
dispense  with  judicial  proceedings  on  the  Intervention  of  the  attorney  gen- 
eral." And  see  Utah,  N.  ft  G.  By.  Go.  v.  Utah  ft  G.  By.  Go.  (G.  G.)  110  Fed. 
879;   Nlcolal  v.  Maryland  Agricultural  ft  M.  Ass'n,  96  Md.  323,  63  Atl.  966. 

SI  State  V.  Pennsylvania  ft  Ohio  Ganal  Go.,  23  Ohio  St  121;  Statcf  v.  Ober- 
Un  Building  ft  Loan  Ass'n,  36  Ohio  St  268,  1  Gumming,  Gas.  Prlv.  Gorp.  666; 
State  V.  Minnesota  Gentral  By.  Go.,  36  Minn.  246,  30  N.  W.  816. 

ss  State  V.  Oberlln  Building  ft  Loan  Ass'n,  supra. 

ss  State  V,  Oberlln  Building  ft  Loan  Ass'n,  supra.  An  Information  In  the 
nature  of  quo  warranto  against  a  building  and  loan  association  to  forfeit 
its  charter  for  misuser  of  Its  franchise  was  sufficient,  where  It  showed  that 
it  unlawfully  assumed  privileges  and  franchises  not  granted  It  In  usln^ 
"full-paid  stock"  secured  by  pledges  of  Its  otber  stock,  and  by  deeds  of  trust 
to  secure  the  redemption  and  payment  of  said  full-paid  stock  and  in  acting 
as  surety.    State  v.  Equitable  Loan  ft  I.  Go.,  142  Mo.  326,  41  S.  W.  916. 
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SO  flagrant  and  persistent  as  to  call  for  the  severest  penalties  of  the 
law»  and  he  was  in  favor  of  a  judgment  of  ouster  from  the  franchise 
of  being  a  corporation.  "To  justify  forfeiture  of  corporate  existence," 
said  Judge  Finch  in  a  late  New  York  case,  "the  state,  as  prosecutor, 
must  show  on  the  part  of  the  corporation  accused  some  sin  against  the 
law  of  its  being  which  has  produced,  or  tends  to  produce,  injury  to 
the  public.  The  transgression  must  not  be  merely  formal  or  incidental, 
but  material  and  serious,  and  such  as  to  harm  or  menace  the  public 
welfare;  for  the  state  does  not  concern  itself  with  the  quarrels  of 
private  litigants.  It  furnishes  for  them  sufficient  courts  and  remedies, 
but  intervenes  as  a  party  only  where  some  public  interest  requires  its 
action."  " 

Thus,  where  a  corporation  enters  into  a  partnership  or  association  of 
independent  corporations  through  the  medium  of  a  trust  or  other  com- 
bination, for  the  purpose  of  obtaining  a  monopoly,  disregarding  all  the 


«*  People  V.  North  River  Sagar-Reflnlng  CJo.,  121  N.  Y.  582,  24  N.  B.  834, 
9  L.  R.  A.  33,  18  Am.  St  Rep.  843,  1  Cummlng,  Cas.  Prlv.  Corp.  570.  So^ 
in  State  y.  Minnesota  Thresher  Manuf'g  Co.,  40  Minn.  213,  41  N.  W.  1020, 
3  L.  R.  A.  510,  it  was  held  that  the  object  of  proceedings  by  quo  warranto 
is  to  protect  public  Interests,  and  therefore,  to  warrant  a  forfeiture  of  cor- 
porate franchises  for  misuser,  the  misuser  must  be  such  as  to  work  or  threat- 
en a  substantial  Injury  to  the  public.  In  the  syllabus  by  the  court  it  Is 
said:  "Acts  ultra  vires,  or  In  excess  of  powers,  are  not  necessarily  a  mis- 
user of  franchises,  such  as  will  warrant  their  forfeiture.  To  justfy  such 
forfeiture,  the  ultra  vires  acts  must  be  so  substantial  and  continued  as  to 
so  derange  or  destroy  the  business  of  the  corporation  that  It  no  longer  ful- 
fills the  end  for  which  it  was  created.  Ultra  vires  acts  may  be  such  as  to 
justify  interference  by  the  state  by  injunction  to  preveait  a  continuance  of 
the  excess  of  powers,  while  they  would  not  be  a  sufficient  ground  for  a  for- 
feiture of  the  corporate  franclilses  in  proceedings  by  quo  warranto.  If 
the  unauthorized  acts  affect  merely  stockholders  and  creditors  who  have  an 
adequate  legal  remedy,  the  state  will  not  Interfere.*'  And  see  State  v.  Port- 
land Natural  Gas  ft  O.  Co.,  153  Ind.  483,  53  N.  E.  1089,  53  L.  R.  A.  413,  74  Am. 
St.  Rep.  314;  People  v.  Rosenstein  Cohn  C.  Co.,  131  Cal.  153,  63  Pac.  163; 
Illinois  Trust  &  S.  Bank  v.  Doud,  105  Fed.  123,  44  C  C.  A.  388,  52  L.  R.  A. 
481;  State  v.  Southern  BuUding  &  L.  Ass'n,  132  Ala.  50,  31  South.  875; 
State  V.  Twin  Village  Water  Co.,  98  Me.  214,  56  Atl.  763;  State  v.  United 
States  Endowment  &  T.  Co.,  140  Ala.  610,  87  South.  442,  103  Am.  St.  Rep. 
GO;  State  v.  Cumberland  Telephone  &  Telegraph  Co.,  114  Tenn.  194,  86  S.  W. 
390.  If  an  Insurance  company  makes  contracts  of  insurance,  and  accepts 
premiums,  when  it  is  in  such  a  condition  that  there  is  no  probability  of  its 
ever  being  able  to  pay  losses.  It  is  guilty  of  such  an  abuse  of  its  franchises, 
as  affords  ground  for  forfeiture.  Ward  v.  Farwell,  97  III.  593.  For  other 
instance  of  abuses  held  ground  for  forfeiture,  see  Bank  of  Vincennes  v. 
State,  1  Blackf.  (Ind.)  267;  State  v.  Topeka  Water  Co.,  59  Kan.  151,  62  Pac 
422;  State  v.  Debenture  Guarantee  &  L.  Co.,  51  La.  Ann.  1874,  26  South. 
600;  Independent  Medical  College  v.  People,  182  111.  274,  55  N.  B.  845;  State 
V.  New  Orleans  Waterworks  Co.,  107  La.  1,  81  South.  395. 
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Statutory  restraints  as  to  the  consolidation  of  corporations,  and  the  rules 
of  law  prohibiting  combinations  in  restraint  of  trade,  it  is  guilty  of 
such  a  violation  of  its  charter,  and  such  failure  to  perform  its  corporate 
duties,  as  renders  it  liable  to  dissolution  in  proceedings  by  the  state.** 

Continued  suspension  of  corporate  franchises,  and  a  failure  to  per- 
form the  implied  conditions  upon  which  the  charter  was  granted, 
amount  to  a  nonuser,  for  which  the  charter  may  be  forfeited.*"  But 
neither  a  mere  temporary  suspension  of  operations,  nor  an  assignment 
for  the  benefit  of  creditors,  is  alone  sufficient  ground  for  forfeiture.'^ 

Where  a  penalty  is  fixed  by  the  charter  or  statute  under  which  a 
corporation  is  organized  for  the  omission  or  commission  of  a  particular 
act,  it  has  been  held  that  the  penalty  prescribed  is  the  only  punishment 
that  can  be  inflicted  for  doing  or  omitting  to  do  the  act,  and  that  it  is 
no  grotmd  for  forfeiture,  the  presumption  being  that  the  legislature 
intended  the  penalty  as  satisfaction  for  the  breach.'*  But  the  mere 
fact  that  the  statute  authorizes  the  court  in  its  discretion  to  assess  a 
fine,  instead  of  rendering  a  judgment  of  ouster  from  a  franchise  for 
an  abuse  thereof,  unless  the  court  is  of  the  opinion  that  the  public  good 
demands  such  judgment,  is  not  a  ground  for  denying  a  judgment  of 
ouster,  if  the  abuse  goes  to  the  object  of  the  incorporation.* 

SB  People  ▼.  North  River  Sugar-Refining  Co.,  supra.  And  see  State  y.  Ne- 
braska Distilling  Co.,  29  Neb.  700,  46  N.  W.  155;  Distilling  &  Cattle  Feeding 
Co.  y.  People,  156  111.  448,  41  N.  E.  188,  47  Am.  St  Rep.  200;  State  y.  Stand- 
ard Oil  Co.,  49  Ohio  St  137,  80  N.  E.  279,  15  L.  R.  A.  145,  34  Am.  St  Rep. 
541;  People  y.  Chicago  Gas  Trust  Co.,  130  111.  268,  22  N.  E.  798,  8  L.  R.  A. 
497,  17  Am.  St  Rep.  319.  But  see  U.  S.  y.  E.  O.  Knight  Co.,  156  U.  S.  1,  15 
Sup.  Ct  249,  89  L.  Ed.  325;  Henderson  Loan  ft  R.  E.  Ass'n  y.  People,  163 
111.  196,  45  N.  E.  141;  State  y.  Portiand  Natural  Gas  &  O.  Co.,  153  Ind.  483, 
53  N.  E.  1089,  53  L.  R.  A.  413,  74  Am.  St  Rep.  314;  People  y.  Plainfleld  Aye. 
Grayel  Road  Co.,  105  Mich.  9,  62  N.  W.  998.  Under  a  proyision  of  statute  re- 
quiring corporations  to  haye  their  place  of  business  and  to  keep  their  books 
within  the  state,  it  is  incumbent  on  a  corporation  so  to  do,  to  an  extent 
necessary  to  the  fullest  jurisdiction  and  yisitorial  powers  of  the  state,  and 
for  failure  to  comply  substantially  therewith  the  charter  may  be  yacated. 
State  y.  Park  ft  Nelson  Lumber  Co.,  58  Minn.  330,  59  N.  W.  1048,  49  Am.  St 
Rep.  516. 

*•  State  y.  Commercial  Bank  of  Manchester,  13  Smedes  ft  M.  (Miss.)  569, 
53  Am.  Dec.  106;  State  y.  Real-Estate  Bank,  5  Ark.  595,  41  Am.  Dec.  109. 
As  where  a  railroad  company,  without  authority  of  law,  leases  its  road  to 
another  company,  with  all  its  rights,  property,  and  franchises,  for  a  long 
period  of  time,  and  abandons  the  operation  of  its  road.  State  y.  Atchison  ft 
N.  R.  Co.,  24  Neb.  143,  88  N.  W.  43,  8  Am.  St  Rep.  164. 

<T  state  y.  Commercial  Bank  of  Manchester,  supra. 

s<  State  y.  Real-Estate  Bank,  5  Ark.  595,  41  Am.  Dec.  109. 

*  People  y.  Kankakee  River  Imp.  Co.,  103  111.  491.  And  see  State  y.  Cap- 
ital City  Dairy  Co.,  62  Ohio  St  350,  57  N.  E.  62,  57  L.  R.  A.  181.  And  see 
People  y.  Buffalo  Stone  ft  C.  Co.,  131  N.  Y.  140,  29  N.  E.  947,  15  L.  R.  A.  240. 
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• 

If  a  corporation  has  not  complied  with  the  law  in  its  organization, 
so  that,  though  it  is  a  corporation  de  facto,  it  is  not  a  corporation  de 
jure,  the  remedy  is  by  quo  warranto  by  the  state.  Private  individuals, 
as  we  have  seen,  cannot  attack  the  existence  of  the  corporation,  or 
question  its  right  to  do  business.'*  In  quo  warranto  by  the  state,  how- 
ever, its  charter  will  be  forfeited.  Thus,  where  the  state,  by  quo  war- 
ranto proceedings,  directiy  challenged  the  right  of  certain  {Persons  to 
act  as  a  railway  corporation,  and  it  appeared  that  many  of  the  sub- 
scribers for  the  stock  were  notoriously  insolvent,  and  had  no  expecta- 
tion, at  the  time  they  subscribed,  of  ever  paying  their  subscription,  thus 
leaving  the  amount  subscribed  in  good  faith  less  than  that  required 
by  the  statute,  it  was  held  that  a  judgment  of  forfeiture  was  proper.*® 
So,  where  a  corporation  is  illegally  formed  by  a  trust  combination  for 
the  purpose  of  obtaining  a  monopoly  in  the  manufacture  and  sale  of 
an  article,  and  controlling  the  production,  and  the  price,  quo  war- 
ranto will  lie.** 

Same — Waiver  of  Forfeiture, 

It  is  well  settled  that  the  state  may  waive  the  right  to  insist  upon 
a  forfeiture  of  the  charter  of  a  corporation  because  of  a  violation  there- 
of, just  as  one  individual  may  waive  the  right  to  object  to  the  breach 
of  a  term  of  his  contract  with  another.  And  such  a  waiver  is  general- 
ly established  by  showing  that  the  legislature,  with  knowledge  of  the 
ground  of  forfeiture,  recognized  the  continued  existence  and  right  to 
existence  of  the  corporation.**  Thus,  where  the  charter  of  a  turnpike 
corporation  required  it  to  make  returns  to  the  legislature,  every  sixth 
year,  of  its  expenditures  and  profits,  under  penalty  of  forfeiture,  and 
the  corporation  failed  to  make  such  returns  for  over  twenty  years,  it 
was  held  that  the  legislature,  by  accepting  and  acquiescing  in  returns 
made  after  such  violation  of  the  charter,  and  also  by  passing  an  act  au- 
thorizing the  corporation  to  change  its  route,  waived  any  right  it  may 
have  had  to  insist  upon  a  forfeiture.**  The  doctrine  of  waiver  of  a 
forfeiture  by  the  state  by  subsequent  legislative  acts  does  not  apply 
where,  by  the  terms  of  the  charter,  the  franchise  absolutely  determines 
upon  failure  to  perform  certain  conditions.** 

«»  Ante,  p.  78, 

40  Holman  v.  State,  105  Ind.  569,  6  N.  E.  702. 

41  Distilling  &  Cattle  Feeding  Ck>.  v.  People,  156  111.  448,  41  N.  B.  188,  47 
Am.  St.  Rep.  200.    See  ante,  p.  62. 

43  State  y.  Roal-Estate  Bank,  5  Ark.  505,  41  Am.  Dec.  109;  State  v.  Fourth 
New  Hampshiie  Turnpike,  15  N.  H.  162,  41  Am.  Dec.  690,  1  Gumming,  Gas. 
Priv.  Corp.  693;  State  v.  Bailey,  19  Ind.  452;  Mylrea  T.  Railway  Ck>.,  93 
Wis.  604,  67  N.  W.  1138. 

4s  State  V.  Fourth  New  Hampshire  Turnpike,  supnu 

«4  State  ▼•  Fourth  New  Hampshire  Turnpike,  supra 
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If  the  acts  relied  upon  as  a  waiver  of  a  cause  of  forfeiture  are  per- 
fectly consistent  with  the  intention  to  insist  upon  a  forfeiture,  they  will 
not  be  regarded  as  a  waiver.  Thus  where  a  corporation  had  violated 
its  chapter  by  taking  usury,  it  was  held  by  the  New  York  court  that, 
even  conceding  that  the  governor  and  senate  could  waive  a  forfeiture, 
the  right  to  insist  upon  a  forfeiture  was  not  waived  by  the  act  of  the 
governor  and  senate  in  appointing  a  state  director  of  the  corporation. 
"Notwithstanding  the  existing  cause  of  forfeiture/'  it  was  said,  "the 
defendants  were  a  corporation  de  facto,  and  might  continue  to  exercise 
their  franchise  until  judgment  of  ouster  should  be  pronounced  against 
them.  In  the  meantime  it  was  the  duty  of  the  governor  and  senate, 
as  well  as  all  others,  to  treat  the  defendants  as  a  legally  existing  cor- 
poration. The  appointment  of  a  state  director  was,  therefore,  per- 
fectly consistent  with  the  intention  to  continue  his  prosecution,  and  in- 
sist on  the  forfeiture."  *• 

The  right  to  insist  upon  a  forfeiture  can  be  waived  only  by  the  legis- 
lature, legally  acting  as  such.  Neither  the  attorney  general,  nor  the 
governor,  nor  the  state  senate  alone,  nor  any  other  man  or  body  of 
men,  save  only  the  legislature,  has  this  power.**  The  right  of  the 
state  to  enforce  a  forfeiture  will  not  be  defeated  by  imputation  of 
laches.f 

Same — The  State  Only  can  Enforce  Forfeiture. 

Proceedings  to  forfeit  the  charter  of  a  corporation  must  be  brought 
directly  by  the  state,  or  by  its  authorized  representative  acting  in  its 
name.  As  a  general  rule,  no  advantage  can  be  taken  of  the  misuser 
or  nonuser  of  its  powers  and  franchises  by  a  corporation,  or  of  fail- 
ure to  comply  with  conditions  subsequent  in  its  charter,  by  private 
individuals,  either  collaterally  or  directly.*^     In  Heard  v.  Talbot,** 

4B  People  v.  Phoenix  Bank,  24  Wend.  (N.  Y.)  431,  35  Am.  Dec.  634,  1  Gum- 
ming, Gas.  Prlv.  Gorp.  597. 

«•  People  ▼.  Phoenix  Bank,  supra, 

t  People  V.  Pullman  Palace  Gar  GO.,  176  111.  125,  51  N.  B.  664,  64  L.  R.  A.  366. 

47  2  Kent,  Gomm.  312;  Heard  v.  Talbot,  7  Gray  (Mass.)  118,  1  Gumming, 
Gas.  Prly.  Gorp.  482;  Gom.  y.  Union  F.  &  M.  Ins.  Go.,  5  Mass.  230,  4  Am.  Dec. 
50;  Baker  v.  Backus'  Adm*r,  82  111.  70;  Toledo  &  A.  A.  R.  Go.  y.  .Tohnson, 
49  Mich.  148.  13  N.  W.  492;  Trustees  of  Vernon  Soc.  v.  Hills,  6  Gow.  (N.  Y.) 
23,  16  Am.  Dec.  429;  Grump  y.  Mining  Go.,  7  Grat  (Va.)  352,  56  Am.  Dec. 
116;  John  y.  Bank,  2  Blackf.  (Ind.)  367,  20  Am.  Dec.  119;  Boston  Glass  Man- 
ufactory y.  Langdon,  24  Pick.  (Mass.)  49,  35  Am.  Dec.  292,  1  Chumming,  Gas. 
Prly.  (3orp.  478»  W.  D.  Smith,  Gas.  Gorp.  165,  Shep.  Gas.  Gorp.  244;  Green- 
brier Lumber  Go.  y.  Ward,  30  W.  Va.  43,  3  S.  B.  227;  Bank  of  GlrcleylUe  y. 
Renick,  15  Ohio,  322;  Olyphant  Sewage-Drainage  Go.  v.  Borough  of  Oly- 
phant,  196  Pa.  553.  46  Atl.  896.  Oontra,  by  statute.  State  y.  Webb,  97  Ala. 
Ill,  12  South.  377,  38  Am.  St.  Rep.  151. 

«s  7  Gray  (Mass.)  118,  1  Gumming,  Gas.  Prly.  Gorp.  482. 
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a  canal  company,  which  was  authorized  to  maintain  a  dam  for  the  pur- 
pose of  supplying  its  canal  with  water,  abandoned  the  use  of  the  canal. 
Private  individuals  afterwards  brought  suit  for  the  flowing  of  their 
land  by  reason  of  the  maintenance  of  the  dam,  and  contended  that  the 
abandonment  of  the  canal  worked  a  forfeiture  of  the  right  to  maintain 
the  dam,  and  that  its  maintenance  was,  therefore,  tmlawful.  The  court 
held,  however,  that  the  abandonment  of  the  canal  was  merely  a  viola- 
tion of  its  charter  by  the  corporation,  and,  while  it  might  be  cause  for 
forfeiture  in  proceedings  by  the  state  to  enforce  a  forfeiture,  it  could 
not  thus  be  taken  advantage  of  collaterally  by  private  individuals.** 

Nor  can  private  individuals  institute  direct  proceedings  to  enforce  a 
forfeiture  of  a  charter.  An  information  in  the  nature  of  quo  war- 
ranto may  be  granted  to  inquire  into  the  election  or  admission  of  an 
officer  or  member  of  a  corporation,  when  moved  for  by  any  person 
interested  in  or  injured  by  such  election  or  admission.  But  private 
persons  cannot  move  for  such  an  information  in  order  to  obtain  a 
judgment  of  forfeiture  of  the  charter  of  a  corporation.  Such  an  in- 
formation can  be  prosecuted  only  by  the  authority  of  the  state,  acting 
by  its  proper  officers.**  This  necessarily  results  from  the  doctrine 
that  the  state  may  waive  a  forfeiture. 

«»  The  court  said  In  tbls  case:  ^'Although  tbe  disuse  of  the  canal  and  Its 
abandonment  by  the  corporation  may  be  a  gross  disregard  of  the  duty  im- 
posed on  them  by  law,  and  an  essential  violation  of  the  terms  and  condi- 
tions Implied  from  the  contract  entered  Into  with  the  government  by  the 
acceptance  of  the  charter,  and  upon  due  proceedings  had,  might  be  a  suffi- 
cient ground  upon  which  to  decree  a  forfeiture  of  all  their  corporate  rights 
and  privileges,  they  do  not  constitute  any  valid  ground  upon  which  the  exer- 
cise by  the  corporation  of  any  of  the  powers  conferred  by  their  charter  can 
be  defeated  or  denied  by  third  persons  in  collateral  proceedings.  This  re- 
sults from  the  very  nature  of  an  act  of  incorporation.  It  is  not  a  contract 
between  the  corporate  body,  on  the  one  hand,  and  individuals  whose  rights 
and  interests  may  be  affected  by  the  exercise  of  its  powers,  on  the  other. 
It  is  a  compact  between  the  corporation  and  the  government  from  which  they 
derive  their  powers.  Individuals,  therefore,  cannot  take  it  upon  themselves, 
in  the  assertion  of  private  rights,  to  insist  on  breaches  of  the  contract  by  the 
corporation,  as  a  ground  for  resisting  or  denying  the  exercise  of  a  corporate 
power.  That  can  b6  done  only  by  the  government  with  which  the  contract  was 
made,  and  in  proceedings  duly  instituted  against  the  corporation.  It  would 
not  only  be  a  great  anomaly  to  allow  persons,  not  parties  to  the  contract,  to 
insist  on  its  breach,  and  enforce  a  penalty  for  its  violation;  but  it  would 
be  against  public  policy,  and  lead  to  confusion  of  rights,  if  corporate  powers 
and  privileges  could  be  disputed  and  defeated  by  every  person  who  might  be 
aggrieved  by  their  exercise.  Therefore,  it  has  been  often  held  that  a  cause  of 
forfeiture,  however  great,  cannot  be  taken  advantage  of  or  enforced  against 
corporations  collaterally  or  incidentally,  or  in  any  other  mode  than  by  a  di- 
rect proceeding  for  that  object  in  behalf  of  the  government." 

BO  Com.  V.  Union  Fire  &  Marine  Ins.  Ck>.,  6  Mass.  230,  4  Am.  Dec.  60,  1 
Gumming,  Cas.  Priv.  Corp.  599. 
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Same — Modes  of  Proceeding  to  Enforce  Forfeiture. 

There  are  at  common  law  two  modes  of  proceeding  judicially  to  as- 
certain and  enforce  the  forfeiture  of  a  charter  for  misuser  or  nonuser.*^^ 
One  is  by  scire  facias;  and  that  process  is  proper  where  there  is  a 
legal  existing  body,  capable  of  acting,  but  which  has  abused  its  power. 
The  other  mode  is  by  information  in  the  nature  of  a  quo  warranto, 
which  is  in  form  a  criminal,  and  in  its  nature  a  civil,  remedy ;  and  that 
proceeding  applies  where  there  is  a  body  corporate  de  facto  only,  but 
which  takes  upon  itself  to  act,  though  from  some  defect  in  its  constitu- 
tion, it  cannot  legally  exercise  its  powers,  or  wljere  an  association  as- 
sumes to  act  as  a  corporation  without  even  color  of  authority.  Both 
of  these  modes  of  proceeding  against  corporations  are  at  the  instance 
and  on  behalf  of  the  state.  Private  individuals,  as  we  have  seen,  can- 
not institute  proceedings,  unless  there  is  some  statute  expressly  allow- 
ing them  to  do  so.  The  judgment  in  such  proceedings  is  that  the  par- 
ties be  ousted  from  the  exercise  of  corporate  powers  and  privileges. 
The  mode  of  proceeding  is  now  very  generally  prescribed  and  regelated 
by  statute,  and  in  most  states  information  in  the  nature  of  quo  war- 
ranto is  the  mode  in  all  cases. 


EQUITY  JURISDICTION. 

83*  A  eovrt  of  equity  hai  no  Jnriidiotion  vnleM  ft  la  oo^if erred,  bm  In 
■ome  JvrifldiotloiLi,  liy  aiatnte,  to  dlaiolTe  a  oorporation,  and 
diitrllinte  itm  aiieti,  at  the  luit  of  a  itookholder  or  anj  other 
private  individaL  Some  ezoeptioiui  to  thie  rule  Itave  bc^a 
reoogiiised. 

84>  Kor,  generally,  has  a  eonrt  of  equity  any  Jnriidietion  to  enf  oree  a 
forfeiture^  or  enjoin  ezereiie  of  unauthorised  privilesei  and 
pollers,  at  the  iidt  of  the  state  |  but  it  may  entertain  an  in- 
formation to  enjoin  aoti  whioh  oonetitute  or  threaten  a  publio 
nuisanoe  or  injury,  and  "vhioh  require  inunediate  interference, 
and  it  may  asiume  Juriidiotion  in  ease  of  a  eharitable  trust 
urhere  the  benefleiariei  are  numeroue  and  indefinite,  and  the 
breaoh  of  trust  eannot  be  ofleetiTely  redressed  ezeept  by  suit 
in  behalf  of  the  public. 

At  the  Suit  of  Private  Individtuils, 

We  shall  see  in  a  subsequent  chapter  that  under  certain  circum- 
stances a  court  of  equity  has  jurisdiction  to  control  and  regulate  the 
management  of  corporations  at  the  suit  of  individual  stockholders, 
where  its  interference  is  necessary  to  protect  their  equitable  rights.'* 
But  a  very  different  question  is  presented  when  a  stockholder  or 
any  other  private  individual,  comes  into  a  court  of  equity,  and  asks 

Bi  2  Kent,  Gomm.  313,  314.  •>  Pose,  p.  375. 
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to  have  a  corporation  dissolved,  and  its  assets  distributed;  and  by 
the  overwhelming  weight  of  authority  a  court  of  equity  has  no  in- 
herent jurisdiction  in  such  a  case.**  Such  jurisdiction  is  sometimes  ex- 
pressly conferred  by  statute  under  particular  circumstances.  With- 
out this,  it  does  not  exist.  "General  jurisdiction  of  writs  against 
corporations  no  more  implies  a  power  to  destroy  a  corporation  at 
the  suit  of  an  individual  than  jurisdiction  of  private  suits  against 
individuals  authorizes  the  court  to  entertain  a  prosecution  for  crime, 
to  pass  sentence  of  death,  and  to  issue  a  warrant  for  execution. 
The  only  modes  of  dissolving  a  corporation  known  to  the  common"\ 
law  were  by  the  death  of  all  its  members;  by  act  of  the  legislature; 
by  a  surrender  of  the  charter,  accepted  by  the  government;  or  by 
forfeiture  of  the  franchise,  which  could  only  take  effect  upon  a  judg- 
ment of  a  competent  tribunal  on  a  proceeding  in  behalf  of  the  state ; 
and  neither  a  court  of  law  nor  a  court  of  equity  had  jurisdiction  to  . 
decree  a  forfeiture  of  the  charter  or  dissolution  of  the  corporation/ 
at  the  suit  of  an  individual."  •*  When  by  statute  a  court  of  equity  is 
given  such  jurisdiction  under  particular  circumstances,  it  can  only 
interfere  when  the  case  comes  within  the  statute.*' 

This  doctrine  has  been  held  subject  to  exceptions.  In  a  late  Michi- 
gan case  ••  it  was  said :  "The  general  rule  undoubtedly  is  that  courts 
of  equity  have  no  power  to  wind  up  a  corporation,  in  the  absence  of 
statutory  authority.  This  rule  is,  however,  subject  to  qualifications. 
It  has  been  held  that  when  it  turns  out  that  the  purposes  for  which 
a  corporation  was  formed  cannot  be  attained  it  is  the  duty  of  the  com- 
pany to  wind  up  its  affairs;  that  the  ultimate  object  of  every  ordi- 
nary trading  corporation  is  the  pecuniary  gain  of  its  stockholders; 
that  it  is  for  this  purpose,  and  no  other,  that  the  capital  has  been 
advanced;  and,  if  circumstances  have  rendered  it  impossible  to  con- 
tinue to  carry  out  the  purpose  for  which  it  was  formed  with  profit 
to  its  stockholders,  it  is  the  duty  of  its  managing  agents  to  wind  up 

»«  Strong  V.  McCagg,  55  Wis.  624,  13  N.  W.  895;  Hardon  v.  Newton,  14 
Blatchf.  376,  Fed.  Cas.  No.  6,054, 1  Cumming,  Cas.  Prlv.  Coi-p.  487;  Hodges  v. 
Screw  Co.,  3  R.  I.  9;  Verplanck  v.  Insurance  Co.,  1  Edw.  Ch.  (N.  Y.)  84;  Bay- 
less  V.  Ome,  Freem.  Ch.  (Miss.)  161;  State  v.  Merchants*  Insurance  &  Trust 
Co.,  8  Humph.  (Tenn.)  235;  Folger  v.  Insurance  Co.,  99  Mass.  274,  96  Am. 
Dec.  747;  NeaU  v.  Hill,  16  Cal.  145,  76  Am.  Dec.  508;  Waterbury  v.  Express 
Co.,  50  Barb.  (N.  Y.)  157;  Belmont  v.  Railway  Co.,  52  Barb.  (N.  Y.)  037; 
Denlke  v.  Cement  Co.,  80  N.  Y.  599;  Wheeler  v.  Pullman  Iron  &  S.  Co.,  143 
111.  197,  32  N.  B.  420,  17  L.  R.  A.  818;  Law  v.  Rich,  47  W.  Va.  634,  35  S.  E. 
858.    See  Harrlgan  v.  Gilchrist,  121  Wis.  127,  99  N.  W.  909. 

»*  Folger  V.  Insurance  Co.,  supra. 

»»  Hardon  v.  Newton,  supra. 

»«  Miner  v.  Ice  Co..  93  Mich.  97,  53  N.  W.  218,  17  L.  R.  A.  412,  2  Cumming, 
Cas.  Priy.  Corp.  234. 
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its  aff&irs.  To  continue  the  business  of  the  company  under  such  cir- 
cumstances  would  involve  both  an  unauthorized  exercise  of  corporate 
franchises  and  a  breach  of  the  charter  contract."  And  it  was  held 
that  in  a  suit  by  a  stockholder  against  the  corporation,  its  directors,  and 
other  stockholders,  for  an  accounting  and  the  appointment  of  a  re- 
ceiver to  wind  up  the  affairs  of  the  company,  where  it  appeared  that 
the  defendants  owned  a  majority  of  the  stock,  and  had  for  a  number 
of  years  controlled  the  corporation  in  their  own  interest,  and  for 
their  own  profit,  fraudulently  excluding  the  complainant,  and  paying 
no  dividends  to  him,  the  failure  to  pay  being  due  to  1  leir  fraud,  and 
not  to  natural  causes,  the  court  had  jurisdiction  to  wind  up  the  cor- 
poration, and  distribute  its  assets.  "This  corporation,"  it  was  said, 
"has  utterly  failed  of  its  purpose,  not  because  of  matters  beyond  its 
control,  but  because  of  fraudulent  mismanagement  and  misappropria- 
tion of  its  funds.  Complainant  has  a  right  to  insist  that  it  shall  not 
continue  as  a  cloak  for  a  fraud  upon  him,  and  shall  not  longer  retain 
his  capital  to  be  used  for  the  sole  advantage  of  the  owner  of  the 
majority  of  the  stock;  and  a  court  of  equity  will  not  so  far  tolerate 
such  a  manifest  violation  of  the  rules  of  natural  justice  as  to  deny 
him  the  relief  to  which  his  situation  entitles  him.  I  think  a  court 
of  equity,  under  the  circumstances  of  this  case,  in  the  exercise  of  its 
general  jequity  jurisdiction,  has  the  power  to  grant  to  this  complainant 
ample  relief,  even  to  the  dissolution  of  the  trust  relations." 

At  the  Suit  of  the  State. 

A  court  of  equity  has  no  inherent  jurisdiction  to  forfeit  the  char- 
ter of  a  corporation,  or  decree  a  dissolution,  at  the  suit  of  the  state. 
A  court  of  equity  does  not  administer  punishment  or  enforce  for- 
feitures for  transgressions  of  law,  but  is  limited  in  its  jurisdiction  to  the 
protection  of  civil  rights,  and  it  is  also  limited  in  its  jurisdiction 
to  cases  in  which  there  is  no  adequate  remedy  at  law.  An  informa- 
tion, therefore,  cannot  be  maintained  in  equity  in  the  name  of  the 
state  or  the  attorney  general  to  forfeit  the  charter  of  a  corpora- 
tion for  misuse  or  nonuser,  or  to  enjoin  a  corporation  or  pretended 
corporation  from  exercising  unauthorized  powers,  unless,  in  the  lat- 
ter case,  there  is  some  peculiar  ground  for  equitable  interference;  butN 
Qhe  only  remedy  is  at  law  by  quo  warranto  or  scire  facias.'^ 

BT  Attorn^  General  v.  Tudor  Ice  Go.,  104  Mass.  239,  6  Am.  Rep.  227, 
1  Camming,  Gas.  Prlv.  Corp.  585;  Attorney  General  v.  Utica  Ins.  Co.,  2 
Johns.  Ch.  (N.  Y.)  871;  Attorney  General  v.  Stevens,  1  N.  J.  Eq.  369,  22  Am. 
Dec.  528;  Wallace  v.  Pierce,  101  Iowa,  313,  70  N.  W.  216,  38  L.  R.  A.  122. 
63  Am.  St  Rep.  889;  Barton  y.  International  Fraternal  Alliance,  85  Md.  14. 
36  Atl.  668:  Attorney  General  v.  LeGrand  Roller  Skating  Rink  Co.,  143  111. 
118,  32  N.  E.  525 ;  Attorney  General  v.  American  Tobacco  Co.,  55  N.  J.  Eq.  352. 


246  DISSOLUTION   OF   CORPOBATIONS.  (Ch.9 

A  court  of  equity,  however,  has  jurisdiction  to  grant  relief  by  in- 
junction in  two  cases:  (1)  Where  the  acts  complained  of  constitute 
or  threaten  a  public  nuisance  or  injury,  which  affects  or  endangers  the 
public  safety  or  convenience,  and  requires  immediate  judicial  inter- 
position, like  obstruction  of  highways  and  navigable  rivers ;  "•  and 
(2)  where  there  is  a  charitable  trust,  and  the  beneficiaries  are  so 
numerous  an  I  indefinite  that  the  breach  of  trust  cannot  be  eflfective- 
ly  I  'ireosed  except  by  suit  in  equity  in  behalf  of  the  public'* 


EFFECT  OF  DISSOIiUTIOlff. 

85.  When  a  ofMrporatioii  fa  dlMolTed,  it  is  dead,  and,  in  the  abienoe  ef 
a  statute  to  the  oontrary,  it  no  longer  eidite  for  any  par- 
p<Me,     Therefore,  after  dieiolntion, 

(a)  It  oan  ezeroise  no  poirer,  the  right  to  ezereise  i^hieh  depended 

npon  itfl  charter. 

(b)  It  eannot  be  ened,  nor  oan  a  enit  previonslj  eommeneed  be  prose- 

ented  to  Jadgment,  nor  oan  it  ene. 
(o)  At  eonimon  la'v. 

(1)  Debte  dne  to  or  from  it  were  eztinKnished. 

(2)  Beal  property  undiepoeed  of  at  the  tinio  of  the  dieeolntion 

reverted  to  the  grantom  or  their  heire. 

(3)  Pereonal  property  O'wned  by  it  at  the  tinie  of  dieeolntion 

eeoheated  to  the  etate. 

(d)  Bnt  a  oonrt  of  equity,  under  its  general  Juriedietion  to  enforce 

and  adniinieter  truete,  hae  Jurisdiction  to  avoid  the  effect  of  the 
oomnion  lav  to  the  extent  of  causing  the  debts  due  a  dissolved 
corporation  to  be  collected,  and  taking  control  of  the  corporate 
property  and  distributing  it,  so  as  to  protect  the  equitable  in- 
terests of  creditors  and  shareholders. 

(e)  In  niost  states,  if  not  in  all,  there  are  now  statutory  provisions 

under  i^hich  the  business  of  dissolved  corporations  may  be 
liquidated  and  settled,  and  the  equities  of  shareholders  and 
creditors  may  be  enforced. 

When  the  charter  of  a  corporation  is  repealed,  or  the  corporation 
is  otherwise  dissolved,  the  corporation  or  members  can  no  longer  ex- 
ercise any  powers  the  right  to  exercise  which  depended  upon  the 
charter.     If  the  corporation  be  a  bank,  for  instance,  authorized  to 

36  Atl.  971;  Id.,  56  N.  J.  Eq.  847,  42  Atl.  1117;  Law  v.  Ricli,  47  W.  Va.  634,  35 
8.  E.  858. 

ft  s  Attorney  General  y.  Jamaica  Pond  Aqueduct  Corp.,  133  Mass.  361,  1 
Gumming,  Gas.  Prlv.  Corp.  589;  Attorney  General  v.  Great  Northern  Ry.  Co., 
4  De  Gex  &  S.  75;  Louisville  &  N.  R.  Co.  y.  Commonwealth.  97  Ky.  675,  81  S. 
W.  476,  affirmed  161  U.  S.  677,  16  Sup.  Ct.  714,  40  L.  Ed.  849;  Trust  Co.  v. 
State,  109  Ga.  736,  35  S.  E.  323,  48  L.  R.  A.  520. 

>•  Attorney  General  v.  Garrison,  101  Mass.  223;  Jackson  y.  Phillips,  14 
Allen  (Mass.)  539;  Parker  y.  May,  5  Gush.  (Mass.)  336. 
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lend  money  and  issue  circulating  notes,  it  cannot  make  new  loans  or 
issue  new  notes.  If  the  corporation  was  chartered  to  operate  a  rail- 
road, and  authorized  to  use  the  streets  of  a  city  for  that  purpose,  it 
can  no  longer  use  the  streets  or  exercise  the  franchise  of  running 
a  railroad  in  the  city.  In  short,  whatever  power  is  dependent  solely 
upon  the  grant  of  the  charter,  and  which  could  not  be  exercised  by  un- 
incorporated private  persons,  under  the  general  laws  of  the  state,  is 
abrogated  by  the  repeal  of  the  law  which  granted  these  special  rights."" 

When  a  corporation  has  been  legally  dissolved,  it  is  no  longer  in 
existence  for  any  purpose.  It  is  dead.  It  cannot  be  recognized  for 
the  purpose  of  proceedings  by  or  against  it  any  more  than  could  a 
dead  natural  person.  Thus  scire  facias  to  revive  a  judgment  recovered 
against  a  corporation  cannot  be  maintained  against  it,  and  a  judgment 
had  thereon,  after  the  corporation  has  been  legally  dissolved.**  Nor 
can  an  action  be  maintained  against  it,  or  an  action  previously  com- 
menced be  prosecuted  to  judgment.  A  judgment  rendered  against  a 
corporation  after  it  has  been  legally  dissolved  is  as  wholly  void  as  if 
it  had  been  rendered  against  a  dead  person.**  Nor  can  an  action  be 
brought  by  or  in  the  name  of  a  corporation  after  its  dissolution.** 

Chancellor  Kent  said:  "According  to  the  old  settled  law  of  the 
land,  where  there  is  no  special  statute  provision  to  the  contrary,  upon 
the  civil  death  of  a  corporation,  all  its  real  estate  remaining  unsold 
reverts  back  to  the  original  grantor  and  his  heirs.  The  debts  due 
to  and  from  the  corporation  are  all  extinguished.*  Neither  the 
stockholders  nor  the  directors  or  trustees  of  the  corporation  can  re- 
cover those  debts,  or  be  charged  with  them,  in  their  natural  capacity. 

«o  Greenwood  v.  Freight  Co.,  105  U.  S.  18,  26  L.  Ed.  961,  1  Gumming,  Cas. 
Priv.  Corp.  538,  W.  D.  Smith,  Cafl.  Corp.  160,  Shep.  Cas.  Corp.  260;  Insur- 
ance Com'r.  V.  United  Fire  Ins.  Co..  22  R.  I.  377,  48  Atl.  202;  Fltts  v.  National 
Life  Ass'n.,  130  Ala.  413,  30  South.  374;  Dundee  Mortgage  &  T.  I.  Co.,  T. 
Hughes  (C.  C.)  77  Fed.  855. 

•1  Mamma  t.  Potomac  Co.,  8  Pet  (U.  8.)  281,  8  L.  Bd.  945,  1  Gumming  Cas. 
Priv.  Corp.  459. 

68  Thornton  t.  Railway  Co.,  123  Mass.  32,  1  Gumming,  Gas.  Priv.  Oorp.  462. 
W.  D.  Smith,  Gas.  Corp.  167.  Shep.  Cas.  Corp.  246;  Sturges  v.  Vanderbllt,  73 
N.  Y.  384;  Dobson  y.  Simonton,  86  N.  C.  492;  Kmtz  v.  Town  Go.,i^20  Kan. 
397.  As  to  whether  expiration  of  charter  Ipso  facto  amounts  to  a  dissolution, 
within  this  rule,  see  ante,  p.  23L 

«s  Boston  Glass  Manufactory  v.  Langdon,  24  Pick.  (Mass.)  49,  35  Am.  Dec. 
292, 1  Gumming,  Gas.  Priv.  Corp.  478,  W.  D.  Smith,  Cas.  Corp.  165,  Shep.  Gas. 
Corp.  244;  MacRae  y.  Kansas  City  Piano  Go.,  69  Kan.  457,  77  Pac.  94. 

*  It  has  recently  been  held  in  England  that  a  chose  in  action  in  favor  of  a 
banking  corporation  survived  its  dissolution,  but  passed  to  the  crown  as  bona 
vacantia.  Re  Hlgginson  ft  Dean,  L.  R.  [1899]  1  Q.  B.  D.  325.  See,  also.  Re 
Taylor's  Agreements  Trusts,  [1904]  2  Ch.  787.  But  see  Re  No.  9^  Bamare 
Itoad,  [1906]  1  Ch.  539. 
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All  the  personal  estate  of  the  corporation  vests  in  the  people,  as  suc- 
ceeding to  this  right  and  prerogative  of  the  crown  at  common  law."  •* 
Such  were  the  common-law  rules,*  •  but,  as  respects  private  business 
corporations,  they  are  now  obsolete.  They  were  established  before 
modem  trading  and  commercial  corporations  came  into  existence.  With 
the  growth  of  such  corporations,  the  legislatures  and  the  courts  have 
been  obliged  to  abolish  or  change  many  of  the  common-law  rules, — 
these  among  others.  These  rules  have  not  been  recognized  in  equity. 
While  a  private  corporation  holds  the  legal  title  to  the  corporate 
property  as  a  distinct  legal  person,  it  holds  it  in  equity  merely  for 
the  benefit  of  the  stockholders  and  of  creditors.  If  the  corporation  is 
dissolved,  and  ceases  to  exist,  the  debtors  of  the  corporation  are  not,  in 
equity,  released  from  their  liability,  the  creditors  of  the  corporation  are 
not  left  without  a  remedy  to  recover  the  amotmt  due  them,t  and  the 
property  of  the  corporation  does  not  revert  to  the  grantors,  or  es- 
cheat to  the  state,  instead  of  belonging  to  the  stockholders.  It  is 
true  that  the  legal  title  to  the  property  does  not  vest  in  the  stock- 
holders, but  they  still  retain  the  beneficial  interest  therein  ;t    and,  if 

•*  2  Kent,  Oomm.  307;  Co.  Lltt.  13b. 

•«  1  Bl.  Comm.  484;  2  Kyd,  CJorp.  516;  Hlghtower  v.  Thornton,  8  Ga.  486, 
52  Am.  Dec.  412;  Port  Gibson  y.  Moore,  13  Smedes  &  M.  (Miss.)  157;  State 
Bank  v.  State,  1  Blaekf.  (Ind.)  267;  Fox  y.  Horah,  36  N.  G.  858,  36  Am.  Dec. 
4a 

t  Where  a  corporation  is  dissolved,  however,  at  least  If  the  dissolution  Is 
not  voluntary,  its  executory  contracts  are  discharged,  and  the  creditor  is  de- 
prived of  the  right  to  recover  damages  for  nonperformance.  People  v.  Globe 
Mut.  Life  Ins.  Co.,  91  N.  T.  174;  Griffith  v.  Backwater  Boom  ft  L.  Co.,  46 
W.  Va.  56,  33  S.  E.  125.  But  see  Rosenbaum  v.  U.  S.  Credit  System  Co.,  61 
N.  J.  Law,  543,  40  Atl.  591;  Weatherly  v.  Capital  City  Water  Co..  115  Ala. 
156,  22  South.  140.  Where  the  dissolution  is  voluntary,  while  it  deprives  the 
creditor  of  the  power  to  compel  specific  performance,  It  does  not  deprive  him 
of  the  right  to  recover  damages  out  of  the  assets.  Schleider  v.  Dielman,  44 
La.  Ann.  462,  10  South.  935.  Cf.  Tiffin  Glass  Co.  v.  Stoehr,  54  Ohio  St  157, 
43  N.  E.  279. 

t  Where  a  Louisiana  corporation,  owing  no  debts  and  owning  land  in  Texas, 
was  dissolved  by  act  of  the  stockholders,  and  certain  of  them  were  appointed 
commissioners  in  accordance  with  the  Louisiana  law  to  wind  up  the  business, 
the  instrument  evidencing  their  appointment  not  being  such  as  required  in 
Texas  for  the  conveyance  of  land,  they  could  not  as  such  commissioners  main- 
tain an  action  of  trespass  to  try  title  to  the  land,  but  they  could  maintain 
such  action  in  their  character  as  stockholders,  since  on  dissolution  the  title 
passed  to  them  as  tenants  in  common.  "If  a  receiver  or  some  officer  of  the 
court  had  been  appointed  to  wind  up  the  affairs  of  the  corporation,"  said  the 
court,  "the  legal  title  would  have  vested  in  such  officer  in  trust  for  the  cred- 
itors and  the  stockholders.  But,  there  being  no  corporation,  no  receiver,  trus- 
tee, nor  creditor  in  existence,  the  trust  ceased  to  exist,  and  the  legal  and 
equitable  title  united  in  the  stockholders,  the  only  persons  who  had  an  inter- 
est in  the  land."   Baldwin  v.  Johnson,  95  Tex.  85,  65  S.  W.  171« 
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the  legislature  has  made  no  provision  by  which  they  can  reach  it, 
and  enforce  their  rights,  they  may  come  into  a  court  of  equity, 
and  obtain  relief.  Such  a  court  has  jurisdiction,  unless  it  has  been 
taken  away  by  statute,  to  reach  the  property  of  the  defunct  corporation, 
to  cause  the  debts  due  to  it  to  be  collected,  and  to  distribute  the  assets, 
after  payment  of  the  creditors,  to  the  beneficial  owners,  that  is,  to  the 
members  or  stockholders.'* 

There  are  now  statutes  in  most  states,  if  not  in  all,  prescribing  the 
mode  by  which  the  business  of  dissolved  corporations  may  be  liq- 
uidated and  settled,  and  by  which  the  equities  of  the  creditors  and 
members  respectively  may  be  enforced.  In  many  states  there  are 
statutes  by  which  corporations  whose  powers  would  expire  by  ex- 
press limitation  in  their  charters  or  otherwise  are  continued  bodies 
corporate  for  a  certain  length  of  time  from  and  after  the  day  on  which 
their  powers  would  cease,  for  the  purpose  of  prosecuting  and  defend- 
ing suits,  and  of  enabling  them  to  gradually  settle  and  close  their 
business,  and  divide  their  capital  stock,  but  not  for  the  purpose  of 
continuing  business.*'  Such  statutes  are  not  invalid  as  impairing  the 
obligation  of  contracts,  nor  are  they  invalid  as  being  retrospective, 

««  Bacon  v.  Robertson,  18  How.  (U.  S.)  480,  15  L.  Ed.  499,  1  Gumming,  Cas.' 
Prlv.  CJorp.  468;  HIghtower  v.  Thornton,  8  Ga.  486,  52  Am.  Dec  412;  Folger 
y.  insurance  Co.,  99  Mass.  267,  96  Am.  Dec.  747.  When  the  charter  of  a  cor- 
poration expires,  the  officers  or  trustees  may  safely  distribute  the  assets  to 
those  who  appear  on  the  books  of  the  company  as  stockholders,  and  need  not 
require  production  of  the  stock  certificates.  "As  between  adverse  claimants 
of  the  certificate,  the  possession  of  it,  with  the  transfer  upon  it,  is  often  the 
test  of  the  title.  But  when  the  corporation  Itself  is  not  dealing  with  its  stock- 
holder on  the  security  of  his  stock,  and  is  merely  performing  a  corporate 
duty,  its  own  record  is  all  it  needs  to  consult,  for  whoever  would  demand  the 
privileges  of  a  stockholder  should  produce  the  evidence  of  his  title,  and  ask 
to  be  permitted  to  participate."  Bank  of  Commerce's  Appeal,  73  Pa.  59.  The 
same  is  true  of  the  payment  of  dividends.  See  post,  p.  887.  Where  a  cor- 
poration exists  by  law,  after  the  expiration  of  its  charter,  solely  for  the  pur- 
pose of  winding  up  its  affairs,  a  majority  In  interest  of  its  stockholders  can- 
not sell  its  property  to  a  new  corporation,  of  which  they  are  directors  and 
stockholders,  at  a  valuation  estimated  by  tiiemselves,  against  the  will  of  the 
minority,  and  compel  such  dissenting  stockholders  either  to  receive  shares  of 
stock  in  the  new  corporation  in  return  for  their  old  shares,  or  to  be  paid 
therefor  on  the  basis  of  the  estimated  valuation  of  the  property,  and  the 
minority  may  have  the  property  publicly  sold.  Mason  v.  Miniug  Co.,  133  U. 
S.  50,  10  Sup.  Ct  224,  33  L.  Ed.  524,  Shep.  Cas.  Corp.  215.  Though  the  dis- 
solution of  a  corporation  defendant  In  a  libel  suit  abates  the  action,  it  may 
be  revived  against  the  former  directors  as  trustees  of  the  corporation  under 
the  general  corporation  law  for  the  benefit  of  the  stockholders.  Shayne  v. 
Evening  Post  Pub.  Co.,  168  N.  Y.  70,  61  N.  E.  115. 

•7  Foster  v.  Bank»  16  Mass.  245,  8  Am.  Dea  135,  1  Camming,  Cas.  Prlv. 
Corp.  464. 
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because,  as  is  generally  the  case,  they  are  made  applicable  to  corpora- 
tions previously  created,  as  well  as  to  those  created  afterwards.'^ 

If  a  corporation,  when  it  ceases  to  exist,  has  no  members,  and 
owes  no  debts,  the  common-law  rule  by  which  its  property  reverts  or 
escheats  applies.  It  has  been  held,  for  instance,  that  where  a  cor- 
poration which,  like  a  mutual  insurance  company,  has  no  stockhold- 
ers, ceases  to  exist,  the  last  policy  having  expired,  and  there  no  longer 
being  any*  members,  the  common-law  rule,  which  gives  its  surplus 
assets  to  the  state,  still  applies,  and  the  assets  do  not  go  to  the  former 
policy  holders,  nor  to  the  original  corporators."* 

The  common-law  rule  still  applies  to  public  and  religious  or  char- 
itable corporations.  This  question  came  up  before  the  supreme  court 
of  the  United  States  in  a  late  case.  Congress  had  repealed  the  char- 
ter granted  by  the  territory  of  Utah,  to  the  corporation  known  as 
the  Church  of  Jesus  Christ  of  Latter-Day  Saints,  and  it  was  held 
that  its  property  reverted  and  escheated  to  the  United  States,  and 
that  it  made  no  difference  that  all  the  property  was  held  in  trust 
for  the  corporation  by  individuals.^*  "When  a  business  corporation," 
it  was  said,  "instituted  for  the  purposes  of  gain  or  private  interest,  is 
dissolved,  the  modem  doctrine  is  that  its  property,  after  payment  of 
its  debts,  equitably  belongs  to  its  stockholders.  But  this  doctrine  has 
never  been  extended  to  public  or  charitable  corporations.  As  to  these, 
the  ancient  and  established  rule  prevails,  namely,  that  when  a  corpora- 
tion is  dissolved,  its  personal  property,  like  that  of  a  man  dying  without 
heirs,  ceases  to  be  the  subject  of  private  ownership,  and  becomes  sub- 
ject to  the  disposal  of  the  sovereign  authority;  while  its  real  estate 
reverts  or  escheats  to  the  grantor  or  donor,  unless  some  other  course 
of  devolution  has  been  directed  by  positive  law,  though  still  subject, 
as  we  shall  hereafter  see,  to  the  charitable  use."  The  court  held  that, 
as  the  real  estate  of  the  corporation  was  acquired  by  it  from  the 
United  States  under  the  town-site  act,  it  reverted  to  the  United  States, 
and  that  its  personal  property  also  vested  in  the  United  States,  to  be 
applied,  under  the  cy-pres  doctrine,  either  by  the  court,  or  by  the  direc- 
tion of  congress,  to  some  kindred  object,  whereby  the  general  pur- 
poses of  religion  and  charity  may  be  promoted.'^ 

«8  Foster  y.  Bank,  16  Mass.  245,  8  Am.  Dec.  135,  1  Gumming,  Cas.  Priv. 
Corp.  464. 

OB  Titcomb  y.  Insurance  Co.,  79  Me.  815,  9  Atl.  732,  1  Oummlng,  Gas.  Prly. 
Corp.  476.  , 

TO  And  see  Fox  y.  Horab,  86  N.  G.  358,  36  Am.  Dec.  48. 

71  Late  Corporation  of  Gburcb  of  Jesus  Gbrist  y.  U.  S.,  136  U.  S.  1, 10  Sup. 
Gt  792,  34  Lb  Ed.  481. 
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HOW  MEMBERSHIP  IS  AOQTTIBED. 

86.  Membersliip  in  a  oorporation  is  acquired  bj  oontraot  witb  tlie 
oorporation. 

(a)  In  nonstook  oorporations  the  mode  of  forming  the  oontraot  of 
membership  is  regiilated  by  the  charter  and  bj-lairs. 

Cb)  In  stock  corporations  membership  is  determined  by  the  owner- 
ship of  one  or  more  shares  of  the  capital  stock,  nrhich  may  be 
acquired 

(1)  By  subscription  to  the  capital  stock,  either  before  or  after 

incorporation. 

(2)  By  purchase  from  the  corporation. 
<3)   By  transfer  from  the  owner. 

Membership  in  a  corporation  is  always  the  result  of  contract,  ex- 
press or  implied.  A  person  cannot  be  made  a  member  or  stockholder 
of  a  corporation  without  his  consent.  Nor  can  he  acquire  member- 
ship without  his  consent  and  the  consent  of  the  corporation,  as  the 
representative  of  all  the  members.  Membership,  therefore,  is  the  re- 
sult of  a  contract  between  the  individual  and  the  corporation.    It  is 
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sometimes  said  to  be  the  result  of  a  contract  between  the  corporators, 
but  this  is  inaccurate.  Such  is  the  case  in  a  partnership,  but  in  a  cor- 
poration the  contract  of  membership  is  a  contract  with  the  corporators 
in  their  collective  capacity;  that  is,  with  the  corporation. 

Membership  in  Nonstock  Corporations. 

The  nature  of  the  contract  of  membership,  and  the  mode  of  forming 
it,  will  necessarily  vary  according  to  the  nature  of  the  corporation.  In 
nonstock  corporations  the  matter  is  regulated  by  the  charter,  or  by  the 
by-laws  where  the  charter  is  silent.  Usually,  the  charter  or  enabling 
act  under  which  such  a  corporation  is  formed  provides  for  the  original 
membership  necessary  to  constitute  a  corporation,  and  new  members 
are  taken  in,  after  the  corporation  has  come  into  existence,  under  the 
rules  prescribed  by  the  charter  or  by-laws.  Such  is  the  case,  for  in- 
stance, with  mutual  insurance  and  mutual  benefit  corporations,  incor- 
porated trade  unions,  literary  societies,  etc.  No  one  can  be  made  or 
become  a  member  in  such  a  corporation  without  his  consent.^  And^ 
on  the  other  hand,  after  the  corporation  has  become  organized,  no  one 
can  become  a  member  without  its  consent,  and  by  compliance  with  its 
charter,  and  its  authorized  by-laws.  In  a  late  Illinois  case  the  ques- 
tion arose  whether  the  complainant  was  a  member  of  the  Chicago 
Live-Stock  Exchange,  a  corporation  organized  by  commission  mer- 
chants engaged  in  buying  and  selling  live  stock  for  others  at  the  stock- 
yards. A  by-law  of  the  corporation  provided  that  members  should  be 
admitted  upon  written  application,  indorsed  by  two  members,  and  ap- 
proved by  at  least  seven  directors,  and  payment  of  an  initiation  fee  or 
presentation  of  a  certificate  of  membership  duly  transferred  to  the  ap- 
plicant. It  was  held  that  one  to  whom  a  certificate  of  membership  had 
been  duly  transferred,  but  who  had  made  no  application  for  member- 
ship, was  not  a  member  of  the  corporation.  The  association,  it  was 
said,  had  an  undoubted  right  to  adopt  this  by-law,  and,  as  it  prescribed 
the  mode,  and  the  only  mode,  in  which  membership  in  the  exchange 
could  be  acquired,  no  one  could  justly  claim  to  be  a  member,  who  had 
not  been  admitted  in  the  mode  thus  prescribed.* 

1  An  act  of  the  legislature  by  which  "the  members  or'  several  mutual  fire 
Insurance  companies  are  made  a  new  corporation,  and  which  "shall  not  aifect 
the  legal  rights  of  any  person,"  and  is  to  take  effect  "when  accepted  by  the 
members  of  said  corporations,"  does  not  constitute  a  member  of  one  of  the 
old  companies,  who  does  not  expressly  assent  to  it,  a  member  of  the  new 
corporation,  although  the  act  be  duly  accepted  by  a  majority  of  the  members 
of  each  of  the  old  companies.  Hamilton  Mut.  Ins.  Ca  v.  Hobart,  2  Gray 
(Mass.)  543.    See,  to  the  same  effect,  Gardner  v.  Insurance  CJo.,  33  N.  Y.  421. 

s  American  Live-Stock  Commission  Co.  v.  Chicago  Live-Stock  Exch.,  143 
111.  210,  32  N.  E.  274,  18  L.  R.  A.  100,  36  Am.  St  Rep.  3S5.  See  State  y.  Sibley, 
25  Minn.  387. 
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A  court  of  equity  has  no  power  to  compel  a  corporation  to  admit  a 
person  to  membership  against  the  will  of  those  whose  consent  is,  ac- 
cording to  the  charter,  or  an  authorized  by-law,  essential  to  the  elig^* 
bility  of  the  applicant/ 

Membership  in  Stock  Corporations. 

Membership  in  joint-stock  corporations  is  determined  by  the  own- 
ership of  shares  of  stock.  Ownership  of  shares  is  acquired  by  con- 
tract with  the  corporation.  This  may  be  by  a  contract  of  subscription 
either  before  *  or  after  •  the  corporation  is  organized,  or  by  a  purchase 
of  shares  from  the  corporation  after  its  organization,*  or  by  a  purchase 
and  transfer  of  shares  from  one  who  owns  them.^  In  the  latter  case 
there  is  a  novation  of  the  contract  of  membership.*  The  transferee,  as 
we  shall  see,  is  substituted  by  the  implied  or  express  consent  of  the 
corporation  to  all  the  rights  and  privileges  of  the  transferror,  and  gen- 
erally assumes  his  liabilities. 


<«OAPITAI.  STOCK"  AND  '^OAPITAI..'* 

87.  The  ^'eapital  stoek*'  of  a  oorporatlon  is  tlie  amoiuit  in  money  or 

property  enbeoribed  and  pidd  in,  or  eeenred  to  be  paid  in,  by  tbe 
■barebolden,  and  always  remains  tbe  sanie  nnlees  ebansed  by 
legielatlTe  authority. 

88.  The  '^capital'*  of  a  coporation  inolndee  all  the  property  of  the  oor- 

poratlon, and  may  therefore  be  greater  or  lees  in  valne  than  the 
eapital  stoek. 

The  terms  "capital"  and  "capital  stock,"  as  applied  to  corporations, 
are  often  used  by  the  courts  and  in  statutes  as  if  they  were  synony- 
mous, but,  strictly  speaking,  they  are  not  so.  They  do  not  mean  the 
same  thing.  The  capital  stock  of  a  corporation  is  the  amount  in  money 
or  property  subscribed  and  paid  in,  or  secured  to  be  paid  in,  by  the 
shareholders,  and  always  remains  the  same  unless  changed  by  legisla- 
tive authority.*  The  capital  of  a  corporation  is  a  broader  term,  and 
includes  all  the  funds,  securities,  credits,  and  property,  of  whatever 

>  Id.  •  Post,  p.  259. 

*  Post,  p.  260.  T  Post,  p.  303. 

r>  Post,  p.  258.  •  1  Mor.  Corp.  I  159L 

»  Ghristensen  v.  Eno,  106  N.  Y.  07,  12  N.  B.  648;  State  v.  Morrlstown  Fire 
Ass'n,  23  N.  J.  Law,  195;  WiUiams  v.  Telegraph  CJo.,  93  N.  Y.  162,  188;  Barry 
V.  Exchange  Ck>.,  1  Sandf.  Ch.  (N.  Y.)  280.  A  corporation  cannot  Issue  stock 
where  the  power  to  do  so  Is  not  given  by  its  charter.  In  an  act  creating  cer- 
tain persons  a  corporation  for  the  purpose  of  establishing  a  cemetery,  nnthority 
to  "generally  do  all  such  other  matters  and  things  as  are  incident  to  a  cor- 
poration" does  not  give  power  to  issue  stock.  Cooke  v.  Marshall,  191  Pa. 
315,  48  Atl.  314,  64  L.  R.  A.  413;  Id.,  196  Pa.  200,  46  Atl.  447,  64  L.  B.  A.  413. 
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kind,  which  the  corporation  possesses.^®  Thus,  if  a  banking  corpora- 
tion is  organized  with  a  capital  stock  of  $100,000,  and  after  this  is  paid 
in  it  makes  profits  amounting  to  $50,000,  which  it  keeps  instead  of  dis- 
tributing it  in  the  way  of  dividends,  it  has  a  capital  of  $150,000,  but  its 
capital  stock  remains,  as  at  the  start,  $100,000.  As  was  said  by  Chief 
Justice  Green,  capital  stock,  as  employed  in  acts  of  incorporation,  is 
never  used  to  indicate  the  value  of  the  property  of  the  company.  It 
is  very  generally,  if  not  universally,  used  to  designate  the  amount  of 
capital  prescribed  to  be  contributed  at  the  outset  by  the  stockholders 
for  the  purposes  of  the  corporation.  The  value  of  the  corporate  as- 
sets may  be  greatly  increased  by  surplus  profits,  or  be  diminished  by 
losses,  but  the  amount  of  the  capital  stock  remains  the  same.  Th** 
funds  of  the  company  may  fluctuate ;  its  capital  stock  remains  invari- 
able, unless  changed  by  legislative  authority.^^ 


If  ATUB£  OF  SHABES  OF  STOCK. 

89.  A  share  of  stook  in  a  oorporatlon  is  the  right  to  partake,  aeoord- 

ing  to  the  amoiiAt  put  Into  the  fund  representing  the  eapital 
stook,  of  the  snrplns  profits  of  the  corporation,  and  vltlniately, 
on  its  dissolntlon,  of  so  mneh  of  this  fnnd  as  is  not  liable  f 02 
the  debts  of  the  corporation. 

90.  A  share  of  stock  is  in  the  nature  of  a  chose  in  action,  and  it  is 

personal  property,  though  the  corporation  may  own  real  estate. 
Thus 
<a)   A  sale  of  shares  is  not  within  that  clause  of  the  statute  of  frauds 
requiring  agreements  for  the  sale  of  land  or  an  interest  therein 
to  be  in  writing. 

(b)  On  the  death  of  the  owner,  shares  are  distributed  as  personal 

estate,  and  do  not  go  to  the  heirs  as  real  estate. 

(c)  In  most  states  a  sale  of  shares,  like  a  sale  of  other  choses  in  ac- 

tion, is  within  that  clause  of  the  statute  of  frauds  relating  to 
agreements  for  the  sale  of  "goods,  wares,  and  merchandises." 

(d)  Shares  of  stock,  being  intangible,  and  in  the  nature  of  choses  in 

action,  urere  not  subject  to  execution  at  common  law^f  but  by 
statute  they  are  now  very  generally  made  subject  to  execution 
and  attachment* 

10  Chrlstenaen  v.  Eno,  106  N.  Y.  97,  12  N.  B.  648,  60  Am.  Rep.  429.  "The 
word  ^capital'  is  unambiguous.  It  signifies  the  actual  estate,  whetlier  in 
money  or  property,  which  is  owned  by  an  Individual  or  a  corporation.  In  ref- 
erence to  a  corporation,  it  is  the  aggregate  of  the  sum  subscribed  and  paid  in, 
or  secured  to  be  paid  in,  by  the  shareholders,  with  the  addition  of  all  gains 
or  profits  realized  in  the  use  and  investment  of  those  sums,  or,  if  losses  have 

'been  incurred,  then  it  is  the  residue  after  deducting  such  losses.'*  People  v. 
Commissioners  of  Taxes,  etc.,  for  the  City  and  County  of  New  York,  23  N. 
Y.  192,  219. 

11  State  T.  Morriatown  Fire  Ass'n,  23  N.  J.  Law»  190. 
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Shares  of  stcx:k  "are  intangible,  and  rest  in  abstract  legal  contempla- 
tion." **  When  it  is  said  that  a  person  owns  a  certain  number  of  shares 
of  stock,  it  is  meant  that  he  has  a  right  to  share  in  the  profits  of  the 
corporation,  and  in  its  property  on  dissolution,  after  payment  of  its 
debts,  in  the  proportion  that  the  number  of  his  shares  bears  to  the  whole 
capital  stock.  A  share  of  the  capital  stock  is  the  right  to  partake,  ac- 
cording to  the  amount  put  into  the  fund  representing  the  capital  stock, 
of  the  surplus  profits  of  the  corporation,  and  ultimately,  on  the  dissolu- 
tion of  it,  of  so  much  of  the  fund  thus  created  as  remains  unimpaired, 
and  is  not  liable  for  the  debts  of  the  corporation.*' 

Shares  of  stock  are  not  a  chattel  interest.  The  holders  do  not  own 
the  property  of  the  corporation.**  They  are  in  the  nature  of  a  chose 
in  action.**  Thus  shares  of  stock  belonging  to  a  married  woman  are 
not  personal  property  in  possession  so  as  to  vest  in  her  husband  at 
common  law;  but,  like  choses  in  action,  they  must  be  reduced  to  his 
possession.*  • 

The  fact  that  the  corporation  owns  real  estate,  or  even  that  all  of 
its  property  is  real  estate,  does  not  make  the  shares  of  its  stock  real 
property.  They  are  in  the  nature  of  choses  in  action,  and  are  personal 
property.*  It  follows  that  an  agreement  for  the  sale  of  shares  in  a 
corporation  owning  real  estate  is  not  an  agreement  for  the  sale  of  land, 
or  of  an  interest  in  land,  so  as  to  render  writing  necessary  under  the 
statute  of  frauds.*^  So,  on  the  death  of  a  shareholder  in  a  corpora- 
tion, the  capital  stock  of  which  is  represented  by  real  estate,  his  shares 


12  Burrall  v.  Railroad  Co.,  75  N.  Y.  211,  217. 

18  BurraH  v.  Railroad  Co.,  75  N.  Y.  211,  216;  Ohio  Life  Insurance  &  Trust 
Co.  V.  Merchants'  Insurance  &  Trust  Co.,  11  Humph.  (Tenn.)  1,  53  Am.  Dec. 
742;  Fisher  v.  Bank,  5  Gray  (Mass.)  373,  1  Gumming,  Gas.  Priv.  Corp.  664. 

i«  Ante,  p.  5,  et  seq. 

i»  Fisher  v.  Bank,  5  Gray  (Mass.)  373,  1  Gumming,  Gas.  Priv.  Corp.  G64. 
Shares  of  stock  in  a  Michigan  'corporation,  being  by  the  laws  of  that  state 
deemed  personal  property,  must  be  so  considered  within  the  meaning  of  an 
act  of  congress  authorizing  an  -order  to  bring  in  absent  defendants  who  are 
not  inhabitants  of  the  state  or  found  within  the  district  in  a  suit  to  remove 
an  incumbrance  or  lien  on  real  or  personal  property  within  the  district  in 
which  the  suit  is  brought  Jellenik  v.  Huron  Copper  Mln.  Co.,  177  U.  S.  1, 
20  Sup.  Gt  559,  44  L.  Ed.  647. 

i«Tlff.  Pers.  &  Dom.  Rel.  89;  Ang.  &  A.  Corp.  §§  560,  561;  Slay  maker  v. 
Bank,  10  Pa.  373;  Arnold  v.  Ruggles,  1  R.  I.  165. 

♦  Champollion  v.  Corbln,  71  N.  H.  78,  51  Atl.  674. 

17  Humble  v.  Mitchell,  11  Adol.  &  E.  205,  1  Gumming,  Gas.  Priy.  Oorp.  602. 
And  they  will  pass  by  a  will  not  executed  according  to  the  provision  of  the 
statute  of  frauds  relating  to  devises  of  land.  Bligh  t.  Brent,  2  Younge  &  C. 
268. 
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are  to  be  distributed  as  personal  estate,  and  do  not  go  to  the  heirs  as 
real  property.*^ 

It  is  held  in  England  that  shares  of  stock  are  not  "goods,  wares, 
or  merchandise,"  within  the  meaning  of  the  seventeenth  section  of  the 
statute  of  frauds,  and  that  a  contract  for  the  sale  thereof  to  the  value 
of  more  than  £10  need  not  be  in  writing,  as  the  statute  is  there  consid- 
ered as  referring  to  corporeal  movable  property  only,  and  not  as  includ- 
ing choses  in  action  which  are  incapable  of  part  delivery.**  In  this 
country  some  of  the  courts  have  followed  the  English  rule;**  but  in 
most  states  the  construction  placed  upon  the  statute  is  different,  and  it 
is  held  to  include  incorporeal  as  well  as  corporeal  property,  and  there- 
fore to  include  shares  of  stock.**  In  some  states  the  statute  is  broader 
in  its  terms  than  the  original  statute.  In  New  York  and  several  other 
states  it  expressly  includes  choses  in  action,  and  in  Florida  it  uses  the 
term  "personal  property,"  and  these  statutes  of  course  apply  to  stock 
in  corporations.**  Shares  of  stock  constitute  property,  and  may  be 
the  subject  of  conversion.! 

Execution  and  Attachment 

A  share  of  stock,  being  in  the  nature  of  a  chose  in  action,  could  not 
be  reached  by  execution  at  common  law,  and  it  is  not  subject  to  attach- 

is  Russell  ▼.  Temple  (Mass.)  8  Dane,  Abr.  108.  It  carries  with  it  the  in- 
cidents of  personal  property,  one  of  which  is  its  alienation.  Herring  ▼. 
Rnskin  CJo-op.  Ass'n  (Tenn.  Ch.)  52  S.  W.  327. 

i»  Humble  y.  Mitchell,  11  Adol.  &  B.  205,  1  Gumming,  Gas.  Priv.  Gorp.  e02; 
Knight  y.  Barber,  16  Mees.  &  W.  66. 

«o  Webb  y.  RaHroad  Co.,  77  Md.  92,  26  Atl.  113,  39  Am.  St  Rep.  396;  Whitte- 
more  y.  Gibbs,  24  N.  H.  484;  Vawter  v.  Griffin,  40  Ind.  593. 

SI  Tiff.  Sales,  43,  44;  Clark,  Oont.  2d  Ed.,  100, 138;  Tisdale  y.  Harris,  20  Pick. 
(Mass.)  9,  1  Gumming,  Gas.  Priy.  Corp.  604;  Boardman  y.  Gutter,  128  Mass. 
888 ;  North  y.  Forest,  15  Conn.  400 ;  Pray  y.  Mitchell,  60  Me.  430 ;  Hinchman  y. 
Lincoln,  124  U.  S.  38,  8  Sup.  Gt  369,  31  L.  Ed.  337;  Greenwood  y.  Law,  55  N. 
J.  Law,  168,  26  Atl.  134,  19  L.  R.  A.  688;  Hudson  y.  Weir,  29  Ala.  294;  Green 
y.  Brookins,  23  Mich.  48,  54,  9  Am.  Rep.  74. 

22  Artcher  y.  Zeh,  5  Hill  (N.  Y.)  200;  Peabody  y.  Speyers,  56  N.  Y.  230;  Mayer 
y.  Child,  47  Gal.  142;  Spear  y.  Bach,  82  Wis.  192,  52  N.  W.  97;  Southern  Life 
Insurance  &  Trust  Go.  y.  Cole,  4  Fla.  359. 

t  Ayres  y.  French,  41  Conn.  142;  Nabring  y.  Bank  of  Mobile,  58  Ala.  204; 
Kuhn  y.  McAllister,  1  Utah,  275;  McAllister  y.  Kuhn,  96  U.  S.  87,  24  L.  Ed. 
615;  Payne  y.  Elliot,  54  Gal.  339,  35  Am.  Rep.  80;  Ralston  y.  Bank  of  Cali- 
fornia, 112  Gal.  208,  44  Pac.  476;  Daggett  y.  Dayis,  53  Mich.  35,  18  N.  W.  548, 
51  Am.  Rep.  91;  Hlne  y.  Commercial  Bank.  119  Mich.  448,  78  N.  W.  471; 
Allen  y.  American  Building  &  L.  Ass'n,  49  Minn.  544,  52  N.  W.  144,  82  Am. 
St  Rep.  574;  Carpenter  y.  American  Building  &  L.  Ass'n,  54  Minn.  403,  56 
N.  W.  95,  40  Am.  St  Rep.  345.  In  Pennsylyania  it  seems  that  only  the  cer- 
tificate, and  not  the  share  of  stock,  may  be  the  subject  of  conyersion.  Neiler 
V.  Kelly,  69  Pa.  407, 
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ment,  tinless  expressly  made  so  by  statute.*'  In  most  states,  however, 
if  not  in  all,  statutes  have  been  enacted,  making  shares  of  stock  and 
other  choses  in  action  subject  to  execution,  and  the  statutes  providing 
for  attachment  generally  make  shares  of  stock  subject  to  that  remedy. 
It  is  not  necessary  that  the  statute  shall  expressly  mention  shares  of 
stock.  If  it  uses  terms  clearly  showing  an  intention  to  include  such 
property,  it  will  be  given  effect  accordingly.  Thus  shares  of  stock 
would  clearly  be  included  under  the  term  "choses  in  action."t  They 
have  been  held  to  be  included  under  the  terms  "estate,"  **  "rights  and 
credits."  •*  But  there  are  some  cases  in  which  the  statutes  are  more 
strictly  construed,  and  in  which  shares  of  stock  have  been  held  not  to 
be  included  under  the  phrase  "real  and  personal  property,"  or  "estate, 
both  real  and  personal."  *• 

To  render  a  levy  of  execution  or  attachment  on  shares  of  stock  and 
a  sale  thereunder  valid,  the  provisions  of  the  statute  as  to  the  mode  of 
making  the  levy  and  sale,  and  the  formalities  to  be  observed,  must  be 
strictly  observed.*^ 


«»  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  §9  480-401 :  Denton  v.  LIvlnjcston,  0 
Johns.  (N.  Y.)  96,  6  Am.  Dec  264;  Blair  v.  Compton,  33  Mich.  414;  Van  Norman 
▼.  Jackson  Circuit  Judge,  45  Mich.  204,  7  N.  W.  796;  Barnes  v.  Hall,  55  Vt  420; 
State  Ins.  Co.  t.  Sax,  2  Tenn.  Ch.  607,  509;  Goss  &  P.  Manuf  g  Co.  v.  People,  4 
IlL  App.  510;  Haley  v.  Reld,  16  Ga.  437;  Foster  t.  Potter,  37  Mo.  525. 

t  Lipscomb's  Adm'r  t.  Condon,  56  W.  Va.  416,  49  S.  E.  392,  67  L.  R.  A.  670, 
107  Am.  St  Rep.  93S. 

«4  Chesapeake  &  O.  R.  Co.  t.  Paine,  29  Grat  (Va.)  502,  505.  And  see  Union 
Nat  Bank  t.  Byram,  131  111.  92,  22  N.  E.  842.  Certificates  of  stock  in  a  for- 
eign corporation,  when  in  the  hands  of  a  third  person  within  the  state,  are 
sobject  to  garnishment  as  **property."  Puget  Sonnd  Nat  Bank  v.  Mather, 
60  Minn.  862,  62  N.  W.  396w  Of.  O.  L.  Packard  Machinery  Co.  v.  Laev,  100 
Wis.  644,  76  N.  W.  596. 

«»  Cnrtis  V.  Steever,  86  N.  J.  Law,  804. 

«•  Haley  v.  Reld,  16  On.  437;  Foster  y.  Potter,  37  Mo.  525.  But  see  Union 
Nat  Bank  t.  Byram,  131  III.  92,  22  N.  B.  842. 

ST  1  Cook,  Stock,  Stockh.  ft  Corp.  Law,  §  481;  Titcomb  v.  Insurance  Co.,  8 
Mass.  326;  Howe  f.  Starkweather,  17  Mass.  240:  Blair  v.  Compton,  33  Mich. 
414;  Van  Norman  t.  Jackson  Circuit  Judge,  45  Mich.  204,  7  N.  W.  796;  Mor- 
ton ▼.  GrafBin,  68  Md.  545,  18  AtL  841,  15  Atl.  298;  Voorhis  r.  Terhune,  50  N. 
J.  Law,  147,  13  Atl.  391,  7  Am.  St  Rep.  781;  Armour  Bros.  Banking  Co.  v. 
St  Louis  Nat  Bank,  113  Mo.  12,  20  S.  W.  691,  35  Am.  St  Rep.  691;  Moore  ▼. 
Opera-House  Co.,  81  Iowa,  45,  46  N.  W.  750;  Commercial  Nat  Bank  v.  Farm- 
ers* &  Traders*  Nat  Bank,  82  Iowa,  192,  47  N.  W.  1080;  Keating  f.  Stock 
Co.,  83  Tex.  467,  18  &  W.  797,  29  Am.  St  Rep.  670;  McNaughton  ▼.  McLean, 
73  Mich.  250,  41  N.  W.  267;  Goes  ft  P.  Manurg  Co.  t.  People,  4  111.  App.  510; 
People  T.  Goss  &  Phillips  ManuTg  Co.,  99  111.  355;  O.  L.  Packard  Machinery 
06.  ▼.  LaeF,  100  Wis.  644,  76  N.  W.  596;  WeUs  t.  Pricc^  6  Idaho,  490,  56  Pac 
266. 

Claxk  Oobp.(2o  Bd.) — ^17 
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The  situs  of  shares  of  stock  for  most  purposes  is  in  the  state  by  which 
the  corporation  was  created,  and  they  can  be  levied  upon  in  that  state 
only.** 

GB&TIZTOATE8  OF  8TOOX. 

91.  A  eertifleate  of  vtook  it  simplj  m  written  aoknowleds^iieiit  bj  t&e 
eorporatioa  •£  the  interest  of  the  holder  in  its  property  and 


Shares  in  the  capital  stock  of  a  corporation  are  usually  represented 
by  certificates  issued  by  the  corporation  to  the  stockholders,  stating 
that  the  holder  is  the  owner  of  a  certain  number  of  shares,  and  generally 
prescribing  the  mode  in  which  they  may  be  transferred,  as  on  the  books 
of  the  company  in  person  or  by  attorney,  and  on  surrender  of  the  certi- 
ficate. A  stock  certificate  is  merely  evidence  of  the  stockholder's  rights. 
"The  issuing  of  the  original  certificates  is  in  no  sense  a  transfer  of  stock. 
The  interest  of  the  parties  to  whom  they  are  issued  is  the  same  before  as 
after  such  issue.  The  certificate  is  simply  a  written  acknowledgment  by 
the  company  of  the  interest  of  the  subscribers  in  its  property  and  fran- 
chises." *•  A  certificate  of  stock  is  not  a  security,  much  less  a  negotiable 
instrument.'*  It  is  not  necessary  to  constitute  a  subscriber  a  stock- 
holder," 


SUBSOBIPTIOlfS  TO  STOCK— S17BSOBIFTZOH8  AFTER  INOOBPO- 

RATIOK« 

92*  A  snbseription  to  the  stooh  of  an  existing  eorporation«  when  ae- 
eepted,  is  a  eontraot  between  the  snbsorlber  and  the  eorpora- 
tion,  and  is  snbjeet  to  the  rules  governing  other  hinds  of  eon^ 
traots* 

When  a  corporation  is  already  organized,  a  subscription  to  its  capital 
stock  is  like  any  other  contract  with  the  corporation.  It  is  a  contract 
between  the  corporation  and  the  subscriber,  and  is  subject  to  the  prin- 
ciples governing  the  formation  of  other  contracts.    There  must  be  an 

S8  1  Ck>ok,  Stock,  Stockh.  &  Corp.  Law,  §  485;  PUmpton  v.  Bigelow,  93  N. 
Y.  592;  Armour  Bros.  Banking  Go.  v.  St  Louis  Nat  Bank,  113  Mo.  12,  20  S. 
W.  691,  35  Am.  St  Rep.  691;  New  Jersey  Sheep  &  W.  Go.  y.  Traders'  Deposit 
Bank,  104  Kj,  90,  46  S.  W.  677;  Fabrig  v.  Milwaukee  &  O.  Breweries,  113  111. 
App.  525;  Puget  Sound  Nat.  Bank  v.  Mather,  60  Minn.  362,  62  N.  W.  396.  But 
see  Young  v.  Iron  Ck).,  85  Tenn.  189,  2  S.  W.  202,  4  Am.  St  Rep.  752. 

2»  Burr  v.  Wilcox,  22  N.  Y.  551,  557;  Manchester  St  Ry.  v.  Williams,  71 
N.  H.  312,  52  Atl.  461 ;  Lipscomb's  Adm'r  t.  Condon,  56  W.  Va.  416^  49  S.  H 
392,  67  L.  R.  A.  670»  107  Am.  St  Rep.  938. 

•0  Post  p.  415.  •*  P08t»  P*  307. 
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offer  by  one  party  and  acceptance  by  the  other,  resulting  in  mutual 
agreement.  If  the  corporation  opens  subscription  books  or  solicits 
subscriptions,  and  a  person  subscribes  for  shares,  he  makes  an  offer  to 
the  corporation ;  and  when  the  subscription  or  offer  is  accepted  by  the 
corporation,  it  becomes  binding.  Or  the  solicitation  of  subscriptions 
may  be  a  general  offer  by  the  corporation,  and  a  subscription  in  accord- 
ance with  the  offer  would  be  an  acceptance,  and  result  in  a  contract 
without  further  assent  on  the  part  of  the  corporation.**  In  these  cases 
there  is  a  contract  between  the  subscriber  and  the  corporation,  which 
ipso  facto  makes  the  subscriber  a  shareholder,  and  binds  him  to  pay  the 
amount  of  the  subscription.*' 

There  must  also  be  a  consideration  for  the  promise  of  the  subscriber 
and  for  the  undertaking  of  the  corporation  to  recognize  him  as  a  stock- 
holder. The  consideration  for  the  latter  is  the  subscriber's  promise  to 
pay  for  his  stock,  and  the  consideration  for  the  former  is  the  acquisition 
by  the  subscriber  of  an  interest  in  the  franchises  and  property  of  the 
corporation  and  the  right  to  share  in  the  profits.**  It  follows  that  the 
obligation  must  be  mutual.  "A  stock  subscription  is  a  transaction  be- 
tween the  subscriber  and  the  company,  and  the  obligation  of  one  can 
only  be  sustained  by  the  corresponding  obligation  of  the  other.  If  both 
are  not  bound,  neither  is  bound,  and  the  transaction  is  a  nullity."  ** 

Distinguished  from  a  Sale  of  Shares. 

A  subscription  to  the  capital  stock  of  a  corporation  after  its  organiza- 
tion must  be  distinguished  from  a  sale  of  shares  by  it.*  A  purchase  of 
shares,  if  fully  executed,  will  make  the  purchaser  a  stockholder,  but  it 
does  not  make  him  a  subscriber;  and  the  rules  governing  subscrip- 
tions and  sales  of  shares  are  different.  Thus,  as  we  shall  see,  in  the  case 
of  a  subscription,  failure  of  the  corporation  to  issue  or  tender  a  certi- 

ss  Greer  v.  Railway  Ck>.,  9a  Pa.  891,  42  Am.  Rep.  548.  In  this  case  plain- 
tiff opened  books  for  subscriptions,  placing  one  of  them  In  the  defendant's 
hands  for  solicitation  of  subscriptions.  Defendant  entered  his  own  name  on 
the  book  as  a  subscriber,  and  kept  the  book  for  six  months  without  attempt- 
ing to  withdraw  his  name.  He  then  cut  his  name  out,  and  returned  the  book 
to  plaintiff.  He  claimed  that  he  had  a  right  to  withdraw  at  any  time  before 
he  returned  the  book,  but  it  was  held  that  the  contract  of  subscriptioii  was 
binding  upon  him,  because  the  company,  in  soliciting  subscriptions,  **made  a 
continuing  offer,  which  became  an  agreement  with  each  acceptant  for  the 
number  of  shares  for  which  he  subscribed.'* 

ss  Hartford  &  N.  H.  R.  Co.  v.  Kennedy,  12  Conn.  499,  506;  Spear  y.  Craw- 
ford, 14  Wend.  (N.  Y.)  20,  28  Am.  Dec.  513;  Walter  A.  Wood  Harvester  Co.  ▼. 
Robbins,  56  Minn.  48,  57  N.  W.  817,  W.  D.  Smith,  Gas.  Corp.  44;  McOlure  y. 
Railway  Co.,  90  Pa   269. 

»*  Post,  p.  263. 

SB  Per  Campbell,  J.,  in  Carlisle  y.  Railroad  Co.,  27  Mich.  315,  318. 

*  Walter  A.  Wood  Harvester  Go.  y.  Jefferson,  71  Minn.  867,  74  N.  W.  149. 


260  ICBMBBBSHIP  IN  CORPORATIONS.  (Ch.  10 

iicate  of  stock,  which  is  merely  evidence  of  the  ownership  of  shares, 
does  not  prevent  the  subscriber  from  becoming  a  shareholder,  with  all 
the  rights  and  subject  to  all  the  liabilities  of  shareholders,  unless  there 
is  a  stipulation  to  that  effect  in  the  subscription.'*  On  a  sale  of  stock, 
however,  the  rule  is  different  Such  a  sale  stands  on  the  same  footing 
as  a  sale  of  any  other  property,  and  tender  of  the  certificate  is  a  condi- 
tion precedent  to  the  right  to  maintain  an  action  for  the  price.'^ 


8AME-817BSOBXPTIOini  PRIOR  TO  IHOORPORATIOir. 

• 

98*  A  preUmlaarj  ^^[iTeevkent  hj  a  number  of  persons  to  f onn  a  oorpo- 
ration  and  take  etoek  therein  is  not  a  eontraot  bj  tbe  snb- 
eoribers  'with,  eacli  otber,  and  oannot  be  enf  oreed  bj  one  or  n&ore 
against  any  other^  but  is  enforceable  only  by  tbe  eorporation 
wben  formed* 

94»  8noh  an  asreement,  if  not  made  as  a  step  antborixed  by  statute  in 
tbe  process  of  forming  the  eorporationt  is  a  mere  continning 
offer  to  tbe  corporation  by  each  subscriber,  and  may  be  revoked, 
or  will  lapse  on  the  subscriber's  deatb  or  insanity  at  any  tinie 
before  tbe  eorporation  is  organised.  But  the  organisation  of 
tke  corporation  before  revocation  or  lapse  operates  as  an  ac- 
ceptance of  tke  offer,  and  tke  subscriptions  then  become  bind- 
ing and  irreroeable,  and  may  be  enforced  by  tke  corporation. 

95»  Suck  an  agreement,  if  made  as  a  step  autkorised  by  statute  in  tke 
process  of  forming  tke  corporation,  is  valid  by  virtue  of  tbe 
statute,  tkougk  tkere  is  no  consideration  or  mutuality  prior  to 
tke  organisation  of  tke  corporation,  and  is  binding  on  eack 
subscriber  from  tke  tin&e  of  signing,  and  is  irrevoeable  tbere« 
afteri  but  it  can  be  enforced  only  by  tke  corporation. 

90.  An  agreement  to  pay  money  to  trustees  to  be  by  tken&  paid  to  a 
corporation  tkereafter  to  be  created,  tke  trustees  to  return  to 
tke  subscribers  stock  in  tke  corporation,  is  a  valid  contract  be- 
tween tke  subscribers  and  tke  trustees.  •• 

97*  8on&e  of  tke  courts  make  a  distinction  betureen  a  present  subscrip- 
tion to  tke  stock  of  a  corporation  to  be  f  onned  and  an  agree- 
ment to  subscribe  at  a  future  tiniC.  According  to  tkese  cases, 
tke  former  renders  tke  party  a  stockkolder,  and  liable  on  bis 
subscription,  urken  tke  corporation  is  organised;  but  tke  latter 
merely  renders  kim  liable  to  an  action  for  damages  on  failure 
to  take  stock,  tke  measure  of  dan&ages  being  tke  difference  be- 
tween tke  market  and  par  value  of  tke  stock* 

««  Post,  p.  307;  Marson  ▼.  Delther,  49  Minn.  423,  52  N.  W.  88. 

ST  Post,  p.  807 ;  Marson  ▼.  Delther,  supra ;  Clark  v.  Improyement  Go^  67 
Ind.  135.  And  see  Thrasher  v.  Railroad  Oo.,  25  111.  898;  St  Paul,  S.  &  T.  P. 
R.  Ck>.  ▼.  Bobbins,  28  Minn.  439;  Weiss  y.  Iron  Co.,  58  Pa.  295. 

••  The  above  propositions  are  taken  in  substance  from  Prof.  Collin's  sylla- 
bus for  his  class  on  Corporations  in  the  Cornell  University  Law  School. 
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The  usual  method  of  subscribing  to  the  stock  of  a  corporatioa  which 
it  is  proposed  to  organize  is  for  the  parties  to  sign  an  agreement  to 
form  the  corporation,  and  take  stock  in  it  when  formed.  Sometimes, 
but  not  always,  they  in  terms  promise  to  pay  the  amount  of  their 
subscriptions  to  the  corporation.  The  better  opinion  is  that  such  an 
agreement,  at  least  in  so  far  as  the  promises  to  subscribe  are  con- 
cerned, is  not  a  contract  by  the  subscribers  with  each  other,  and 
cannot  be  enforced  by  one  or  more  of  them  against  any  other. 

Common-law  Subscriptions. 

If  the  agreement  is  not  made  as  a  step  authorized  by  statute  in 
the  process  of  forming  the  corporation,  but  depends  upon  the  com- 
mon law,  it  is  a  mere  offer  by  each  subscriber  to  the  corporation  not 
yet  in  existence  to  take  stock,  and  thereby  become  a  shareholder ;  and 
when  the  corporation  is  organized  and  accepts  the  offer,  there  is  a 
binding  contract  of  subscription  between  the  corporation  and  the  sub- 
scriber, by  virtue  of  which,  ipso  facto,  the  subscriber  becomes  a  share- 
holder, with  all  the  rights  and  privileges,  and  subject  to  all  the  li- 
abilities, of  a  shareholder,  and  the  subscription  may  be  enforced  by 
the  corp-^ration.**  Before  the  corporation  is  formed,  the  subscriptions, 
as  we  shall  see,  are  not  binding,  for  there  is  no  consideration  or 
mutuality;  and,  besides  this,  the  other  party  to  the  contract  is  not 
yet  in  existence.  But  the  formation  of  the  corporation  and  acceptance 
of  the  subscriptions  supplies  the  element  of  consideration  and  the 
other  party,  and  renders  them  binding. 


••  Athol  Music  Hall  Go.  v.  Carey,  116  Mass.  471;  Penobscot  R.  Co.  t.  Dom- 
meTj  40  Me.  172,  63  Am.  Dec.  654;  IXanbary  &  N.  R.  Co.  v.  Wilson,  22  Oonn. 
435;  Rlcbelien  Hotel  Co.  y.  International  Military  Bnc.  Co.,  140  111.  248,  29 
N.  E.  1044,  33  Am.  St  Rep.  234,  W.  D.  Smith,  Cas.  Corp.  48,  Shep.  Cas.  Corp. 
16;  Tonlca  &  P.  R.  Co.  v.  McNeely,  21  111.  71;  Marysville  Blectric  Ugbt  &  Pow- 
er Co.  ▼.  Johnson,  93  Cal.  538,  29  Pac.  126,  27  Am.  St  Rep.  215;  Bnffalo  &  N. 
Y.  a  R.  Co.  F.  Dudley,  14  N.  Y.  336;  Buffalo  &  J.  R.  Co.  v.  Gifford,  87  N,  Y. 
294;  Instone  v.  Bridge  Co.,  2  Bibb  (Ky.)  576,  5  Am.  Dee.  638;  Bullock  v.  Turn- 
pike Co.,  85  Ky.  184,  3  8.  W.  129;  Cleaves  y.  Turnpike  Co.,  1  Sneed  (Tenn.)  491; 
Chaffin  y.  Cummings,  37  Me.  76,  83;  Schaeffer  y.  Insnrance  Co.,  46  Mo.  248; 
Red  Wing  Hotel  Co.  v.  Friedrich,  26  Minn.  112,  1  N.  W.  827 ;  Taggart  y.  Rail- 
road Co.,  24  Md.  563,  89  Am.  Dec.  760;  Hughes  v.  Manufacturing  Co.,  34  Md. 
316,  326;  Low  y.  Railroad  Co.,  46  N.  H.  370;  Ashuelot  Boot  &  Shoe  Co.  y. 
Holt  56  N.  H.  548,  556;  McNaught  y.  Fisher,  96  Fed.  168,  37  C,  C  A.  438. 
Where  the  payment  of  a  bonus  tax  was  required  aa  a  prerequisite  to  incorpo- 
ration, a  corporation  which  had  not  paid  such  tax  had  no  power  to  accept 
a  subscription,  and  the  offer  to  subscribe  was  not  binding  on  the  subscriber. 
Cleyeland  y.  Mullin,  96  Md.  598,  54  Atl.  665.  The  subscription  cannot  be 
enforced  in  the  absence  of  a  de  Jure  organization.  Williams  y.  Enterprise 
Co.,  153  Ind.  496,  55  N.  E.  425;  Williams  y.  Citizens'  Enterprise  Co.,  25  Ind. 
App.  351,  57  N.  B.  581;  ante,  p.  92,  note  4a 
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In  Strasburg  R.  Co.  v.  Echteraacht  *•  it  was  held  by  the  supreme 
court  of  Pennsylvania  that  such  a  subscriptipn  could  not  result  in 
a  contract  between  the  subscriber  and  the  corporation  when  formed, 
so  as  to  entitle  the  corporation  to  maintain  an  action  on  it,  since  it 
was  thought  that  the  nonexistence  of  the  corporation  at  the  time  o^ 
signing  the  subscription  rendered  the  formation  of  a  c^  "tract  with  it 
in  this  way  impossible.  This  decision,  if  it  has  not  been  in  effect  over- 
ruled by  later  decisions  of  the  Pennsylvania  court,**  is  in  conflict 
with  the  decisions  in  almost  all  of  the  other  states.  It  is  not  at  all 
necessary,  as  was  assumed  in  the  case  referred  to,  that  a  contract 
shall  result,  if  at  all,  at  the  time  the  offer  or  proposal  is  made.  A 
continuing  offer  may  be  made,  and  a  contract  will  result  when  it  is 
subsequently  accepted  according  to  its  terms.  Nor  is  it  necessary 
that  an  offer,  to  result  in  a  contract,  shall  be  made  to  an  ascertained 
person.**  Therefore,  while  it  is  true  that  a  subscription  to  the  capital 
stock  of  a  corporation  not  yet  formed  is  not,  and  cannot  be,  a  con- 
tract with  the  corporation  at  the  moment  the  subscription  paper  is 
signed,  the  corporation  not  being  then  in  existence,  this  does  not 
prevent  its  resulting  in  a  contract  at  a  subsequent  time.  It  is  a  con- 
tinuing offer  or  proposal  on  the  part  of  the  subscriber  to  take  shares  in  . 
the  corporation  when  formed,  and,  by  the  weight  of  authority,*^  to  ^ 
pay  the  amount  of  the  subscription ;  and  when  the  corporation  is  or- 
ganized as  contemplated,  before  the  offer  is  withdrawn,  and  accepts 
the  subscription,  it  then  becomes  a  binding  contract  between  the  sub- 
scriber and  the  corporation. 

In  Athol  Music  Hall  Co.  v.  Carey  **  the  defendant  and  others 
signed  a  written  agreement  by  which,  in  terms,  they  severally  prom- 
ised and  agreed  to  and  with  each  other  that  they  would  associate 
themselves  into  a  corporation,  and  pay  to  the  treasurer  of  the  cor- 
poration the  amount  of  the  several  shares  set  against  their  respective 
names;  and  it  was  held  that  the  corporation,  when  it  was  organized 
and  accepted  the  promises,  could  maintain  an  action  against  the  sub- 
scribers on- the  agreement.  "In  agreements  of  this  nature,"  it  was  said, 
"entered  into  before  the  organization  is  formed,  or  the  agent  con- 
stituted to  receive  the  amounts  subscribed,  the  difficulty  is  to  ascertain 
the  promisee,  in  whose  name  alone  suit  can  be  brought.  The  promise 
of  each  subscriber,  'to  and  with  each  other,'  is  not  a  contract  capable 

*o  21  Pa.  220,  00  Am.  Dec.  49. 

«i  See  Edlnboro  Academy  v.  Robinson,  37  Pa.  210,  78  Am.  Dec  421;  Hedge's 
&  Horn's  Appeal,  63  Pa.  273;  McGIure  v.  Railway  Co.,  90  Pa.  269;  Sbober's 
Adm'rs  v.  Lancaster  Ck>.  Park  Ass'n,  68  Pa.  St  429;  Steamship  Go.  t.  Mii^rphy, 
6  Phlla.  (Pa.)  224. 

«s  See  Anson,  Gont.  31;  Glark,  Gont  (2d  Ed.)  38. 

4s  Post,  p.  30a  ««  116  Mass.  471. 
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of  being  enforced  between  each  subscriber  and  each  other  who  may 
have  signed  previously,  or  who  should  sign  afterwards,  nor  between 
each  subscriber  and  all  the  others  collectively  as  individuals.  The  un- 
dertaking is  inchoate  and  incomplete  as  a  contract  until  the  contem- 
plated organization  is  effected,  or  the  mutual  agent  constituted  to  rep- 
resent the  association  of  individual  rights  in  accepting  and  acting  upon 
the  propositions  offered  by  the  several  subscriptions.  When  thus  ac- 
cepted, the  promise  may  be  construed  to  have  legal  effect  according 
to  its  purpose  and  intent,  and  the  practical  necessity  of  the  case,  to  wit, 
as  a  contract  with  the  common  representative  of  the  several  asso- 
ciates.'* " 

Some  of  the  courts  regard  an  agreement  by  a  number  of  persons 
to  subscribe  for  stock  in  a  corporation  to  be  formed  as  a  contract  be- 
tween the  parties  for  the  benefit  of  the  corporation  when  formed, 
and  allow  the  corporation  to  maintain  an  action  thereon  as  upon  a 
contract  made  for  its  benefit.*'  This  view,  however,  could  not  be 
sustained  jn  those  jurisdictions  where,  as  at  common  law,  a  person 
for  whose  benefit  a  contract  is  made,  but  wh6  is  not  a  party  to  it, 
cannot  maintain  an  action  thereon. 

Consideration  for  Subscription. 

At  common  law  a  consideration  is  just  as  essential  to  a  contract  of 
subscription,  and  to  the  express  or  implied  promise  of  the  subscriber 
to  pay  the  same,  as  in  the  case  of  any  other  Idnd  of  contract.  It  might 
be  rendered  unnecessary  in  the  case  of  an  existing  corporation  by  sub- 
scribing under  seal  in  those  jurisdictions  where  a  seal  dispenses  with 
the  necessity  for  a  consideration.*^  And,  as  will  be  presently  seen, 
the  legislature,  in  providing  for  subscriptions  preliminary  to  the  or- 
ganization of  a  corporation,  may  expressly  or  impliedly  make  them 
binding  without  a  consideration.**  Except  in  these  cases,  a  subscrip- 
tion is  not  binding  unless  there  is  a  sufficient  consideration.  In  the 
case  of  subscriptions  to  stock  a  consideration  arises  from  the  benefit 
received  by  the  subscriber  in  acquiring  an  interest  in  the  corporate 
franchises  and  property,  and  a  right  to  share  in  the  profits,  or,  as 
it  has  been  otherwise  expressed,  there  is  a  consideration  in  the  title 
which  the  subscriber  acquires  to  shares.** 

«•  And  see  tbe  otber  cases  cited  In  note  89,  sopra. 

4«  See  MaiysYlUe  Blectric  Light  &  Pawet  Co.  v.  Jobnson,  93  Gal.  538,  2h 
Pac.  126,  27  Am.  St  Bep.  215;  International  Fair  &  Bzp.  Ass'n  t.  Walker,  83 
lilch.  386,  47  N.  W.  338. 

47  Hudson  Beal-Estate  Oa  y.  Tower,  156  Mass.  82,  80  N.  B.  466,  82  Am.  St 
Rep.  434. 

«•  Post,  pu  267. 

«•  Walter  A.  Wood  Harvester  Co.  t.  Robblns,  56  Minn.  48, 67  N.  W.  317,  W.  D. 
&mltli,  Cas.  Corp.  44;  Buffalo  &  N.  Y.  City  B.  Co.  T.  Dudley,  14  N.  Y.  336;  Worces- 
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It  follows  that  a  subscription,  to  be  binding  on  the  subscriber,  must 
be  binding  on  the  corporation,  so  that  it  is  bound  to  recognize  the  sub- 
scriber as  a  shareholder.  In  Fanning  v.  Insurance  Co.**  the  defend- 
ant, prior  to  the  organization  of  the  plaintiff  corporation,  orally  prom- 
ised to  take  shares  of  stock,  and  gave  her  note  to  pay  therefor,  and  the 
plaintiff  brought  an  action  on  the  note  after  its  organization.  The 
court  held  that  the  verbal  subscription  was  not  sufficient  to  make  the 
defendant  a  shareholder,  and  that,  therefore,  there  was  no  considera- 
tion for  her  promise. 

It  has  been  said  that  there  is  a  consideration  for  a  subscription  in 
the  corresponding  promises  of  the  other  subscribers,'^  but  this  is  not 
true.  It  is  not  a  case  of  mutual  promises,  where  the  promise  of  one 
party  forms  the  consideration  for  the  promise  of  the  other.  The 
promises  are  all  to  the  corporation.  Each  is,  as  we  have  seen,  an 
offer  to  the  corporation  until  it  is  organized  and  accepts  it.  Then  it 
becomes  a  promise  to  it,  not  to  the  other  subscribers.  One  sub- 
scriber is  not  liable  to  an  action  by  the  others  on  his  subscription. 

Revocation  or  Lapse  of  Subscription. 

As  we  have  just  seen,  in  the  case  of  subscriptions,  or  rather  offers  to 
subscribe,  to  the  stock  of  a  proposed  corporation,  until  the  corpora- 
tion is  organized  and  accepts  the  subscription,  it  is  not  binding  at 
common  law,  for  the  reason,  among  others,  that  until  then  there  is  no 
consideration  for  it  There  is  no  mutuality.  Until  the  corporation  is 
bound  to  recognize  the  subscriber  as  a  shareholder,  he  receives  no 
consideration  for  his  subscription.  It  follows,  necessarily,  from  this 
that  the  offer  to  subscribe  may  be  revoked  or  withdrawn  by  the  sub- 
scriber at  any  time  before  the  corporation  is  organized  and  accepts  it, 
or  before  organization  if  that  alone  constitutes  acceptance  so  as  to 
make  the  subscriber  a  shareholder.'* 


ter  Turnpike  Corp.  t.  Willard,  5  Mass.  80,  4  Am.  Dec  38;  Athol  Mnslc  HaU  Oo. 
v.  Oarey,  116  Mass.  471;  Griswold  v.  Trustees,  26  111.  41,  79  Am.  Dec.  361; 
Gleaves  v.  Tnmplke  Co.,  1  Sneed  (Tenn.)  491;  East  Tennessee  &  V.  H.  C!o.  v. 
Gammon,  5  Sneed  (Tenn.)  5C7;  Selma  &  T.  R.  Oo.  v.  Tipton,  5  Ala.  787,  39 
Am.  Dec.  344;  Danbury  &  N.  R.  Co.  v.  Wilson,  22  Conn.  435;  Instone  y.  Frank- 
fort Bridge  Co.,  2  Bibb  (Ky.)  570,  6  Am.  Dec  638. 

•0  87  Ohio  St  339.  41  Am.  Rep.  517. 

•1  Athol  Music  Hall  Co.  t.  Carey,  116  Mass.  471;  Tonlca  &  P.  R.  Co.  v.  Mc- 
Neely,  21  111.  71;  Carlisle  y.  Railroad  Co.,  27  Mich.  315. 

•s  Hudson  Real-Estate  Co.  ▼.  Tower,  166  Mass.  82,  30  N.  E.  465,  32  Am.  St 
Rep.  434;  Id.,  161  Mass.  10,  36  N.  E.  680,  42  Am.  St  Rep.  379,  W.  D.  Smith, 
Oas.  Oorp.  45,  Shep.  Cas.  Corp.  23;  Wallace  y.  Townsend,  43  Ohio  St  537,  3 
N.  E.  601,  54  Am.  Rep.  829 ;  Muncy  Traction  Engine  Co.  y.  De  La  Green,  143 
Pa.  269,  13  Atl.  747;  Auburn  Bolt  &  Nut  Works  y.  Shultz,  143  Pa.  256,  22  Atl. 
904;  Lewis  y.  Mill  Co.  (Tex.  Cly.  App.)  23  S.  W.  338;  Patty  v.  Mill  Co.,  4  Tex. 
Cly.  App.  224,  23  S.  W.  836;  Plank's  Tayem  Co.  y.  Burkhard,  87  Mich.  182,  49 
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It  also  follows  that  the  offer  to  subscribe  wUl  be  revoked  or  lapse 
if  the  subscriber  dies  or  becomes  insane  before  the  corporation  is 
organized  and  accepts  it,  for  the  continuance  of  an  offer  is  in  the 
nature  of  its  constant  repetition,  which  necessarily  requires  some  one 
capable  of  making  a  repetition,  and  this  can  no  more  be  done  by  a 
dead  or  insane  man  than  a  contract  can,  in  the  first  instance,  be  made 
by  a  dead  or  insane  man.** 

Not  only  is  such  an  offer  revocable  because  of  the  want  of  consid- 
eration, but  it  is  revocable  for  the  further  reason  that  until  the  cor- 
poration is  organized  there  cannot,  in  the  nature  of  things,  be  any 
contract,  since  one  of  the  parties — ^the  corporation — is  not  yet  in  ex- 
istence. The  right  to  revoke  exists,  therefore,  where  the  subscrip- 
tion is  under  seal.** 

In  order  that  withdrawal  of  a  subscription  may  be  effectual,  it  is 
necessary,  as  in  the  case  of  other  contracts,  that  notice  thereof  shall 
be  communicated.  An  uncommunicated  revocation  can  have  nO  effect 
whatever.  It  is  not  necessary  that  the  notice  of  revocation  be  given 
to  all  the  other  subscribers,  nor  at  a  meeting  of  subscribers.  It  is 
sufficient  if  it  be  given  to  the  person  or  persons  to  whom  the  sub- 
scription was  given,  or  to  the  person  or  persons  who  have  been  chosen 
to  represent  the  subscribers  in  forming  the  corporation.  ••     It  was 

N.  W.  662;  Bryanfg  Pond  Steam-MlU  Co.  y.  Pelt  87  Me.  234,  32  Atl.  888,  33 
L.  R.  A.  593,  47  Am.  St  Rep.  323. 

•a  Pratt  v.  Tmstees,  83  111.  475,  84  Am.  Rep.  187;  Beach  v.  First  Methodist 
Episcopal  Ghnrch,  96  111.  177;  Phlpps  v.  Jones,  20  Pa.  260,  69  Am.  Dec.  708; 
Wallace  v.  Townsend,  43  Ohio  St  537,  3  N.  E.  601,  64  Am.  Rep.  829. 

•«  "Until  the  organization  of  the  corporation,  the  subscription  is  a  mere 
proposition  or  offer,  which  may  be  withdrawn,  like  any  other  unaccepted 
offer.  Unless  the  signer  is  bound  upon  a  contract  he  is  not  bound  at  all.  It 
is  open  to  him  to  withdraw.  It  is  not  on  the  ground  that  there  was  no  suffi- 
cient consideration.  The  seal  would  do  away  with  any  doubt  on  that  score. 
But  it  is  on  the  ground  that  for  the  time  being,  and  until  the  corporation 
is  organized,  the  writing  does  not  take  effect  as  a  contract  because  the  con- 
templated party  to  the  contract  on  the  other  side,  is  not  yet  in  existence,  and 
for  this  reason,  there  being  no  contract  the  whole  undertaking  is  inchoate 
and  incomplete,  and  since  there  is  no  contract  the  party  may  withdraw.'* 
Hudson  Real-Estate  Co.  v.  Tower,  156  Mass.  82,  30  N.  E.  465,  32  Am.  St  Rep. 
434;  Id.,  161  Mass.  10,  36  N.  E.  680,  42  Am.  St  Rep.  379,  W.  D.  Smith,  Gas. 
Corp.  45;  Shep.  Gas.  Gorp.  23. 

S5  Hudson  Real-Estate  Go.  v.  Tower,  161  Mass.  10,  36  N.  E.  680,  42  Am.  St. 
Rep.  379,  W.  D.  Smith,  Gas.  Gorp.  45,  Shep.  Gas.  Gorp.  23.  In  Hudson  Real- 
Estate  Go.  T.  Tower,  supra,  the  defendants  subscribed  under  seal  for  stock 
in  a  corporation.  Afterwards  articles  of  Incorporation  were  executed,  and 
officers  elected;  but  before  the  incorporation  was  complete,  the  defendants 
orally  Informed  the  president  that  if  a  certain  change  in  the  policy  was  made, 
they  would,  no  longer  be  associates,  and  would  not  pay  their  subscriptions. 
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held  in  an  early  English  case  that  all  the  other  subscribers  must  not 
only  have  notice,  but  must  consent,  before  one  of  the  subscribers  can 
withdraw;**  but  now,  in  England  as  well  as  in  this  country,  such 
consent  is  unnecessary.  If  all  the  other  subscribers  should  object,  it 
would  nevertheless  be  the  right  of  a  subscriber  to  withdraw  before 
the  corporation  is  formed.*^ 

Since,  upon  organization  of  the  corporation  and  acceptance  of  sub- 
scriptions, they  are  changed  into  binding  contracts,  a  subscriber  can- 
not afterwards  withdraw  without  the  consent  of  the  corporation  and 
of  all  the  other  subscribers ;  nor  will  his  subscription  be  affected  by  his 
death  or  insanity  after  that  time.** 

The  supreme  court  of  Minnesota  has  held  in  a  late  case  as  follows : 
''A  subscription  by  a  number  of  persons  to  the  stock  of  a  corporation 
to  be  thereafter  formed  by  them  has  in  law  a  double  character :  First 
It  is  a  contract  between  the  subscribers  themselves  to  become  stock- 
holders without  further  act  on  their  part  immediately  upon  the  forma- 
tion of  the  corporation.  As  such  a  contract  it  is  binding  and  irrevo- 
cable from  the  date  of  the  subscription  (at  least  in  the  absence  of 
fraud  or  mistake) ,  unless  canceled  by  consent  of  all  the  subscribers  be- 
fore acceptance  by  the  corporation.  Second.  It  is  also  in  the  nature 
of  a  continuing  offer  to  the  proposed  corporation,  which,  upon  accept- 
ance by  it  after  its  formation,  becomes  as  to  each  subscriber  a  con- 
tract between  him  and  the  corporation."  And  it  was  further  held 
that  the  promoter  of  a  proposed  corporation,  who  solicits  and  procures 
subscriptions,  is  the  agent  of  the  body  of  subscribers  to  hold  the  sub- 
scriptions until  the  corporation  is  formed,  and  then  turn  them  over 
to  it  without  any  further  act  of  delivery  on  the  part  of  the  subscribers ; 
and  hence,  that  a  delivery  of  a  subscription  to  such  promoter  is  a  com- 
plete delivery,  so  that  it  becomes  eo  instanti  a  binding  contract  as  be- 
tween the  subscribers.  ••  This  decision  is  sound  in  so  far  as  it  holds 
that  the  subscriptions  are  continuing  offers  to  the  proposed  corpora- 
tion, and  become  binding  when  it  is  organized  and  accepts  them ;  but 
it  is  opposed  to  the  weight  of  authority  in  so  far  as  it  holds  that  an 
agreement  by  a  nimiber  of  persons  to  subscribe  to  the  stock  of  a  pro- 

The  change  of  policy  was  made,  and  It  was  held  that  was  a  sufficient  with- 
drawal hy  the  defendants,  and  notice  thereof. 

5«  Kidwelly  Canal  CJo.  v.  Raby,  2  Price,  93. 

BT  Hudson  Real-Bstate  Co.  y.  Tower,  161  Mass.  10,  36  N.  B.  680,  42  Am.  St 
Rep.  379,  W.  D.  Smith,  Cas.  Corp.  45,  Shep.  Cas.  Corp.  23. 

•a  Richelieu  Hotel  Co.  v.  IntemaUonal  MUitary  Bnc.  Co.,  140  IlL  2^,  29 
N.  E.  1044,  33  Am.  St  Rep.  234,  W.  D.  Smith,  Cas.  Corp.  48,  Shep.  Cas.  Corp. 
16;  Athol  Music  Hall  Co.  v.  Carey,  116  Mass.  471;  post,  p.  S1& 

88  Minneapolis  Threshing  Mach.  Co.  y.  Dayls,  40  Minn,  110^  41  N.  W.  1026, 
8  L.  R.  A.  796,  12  Am.  St  Rep.  701. 
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posed  corporation  is  a  contract  between  the  subscribers,  and  binding 
upon  them,  so  as  to  be  irrevocable  before  the  corporation  is  organized. 
The  authorities  dted  by  the  court  do  not  sustain  this  view. 

Subscriptions  under  Statutes. 

Thus  far  we  have  been  speaking  of  those  agreements  to  form  a  cor- 
poration and  subscribe  for  stock  that  depend  upon  common-law  prin- 
ciples only,  and  that  are  not  made  as  a  step  authorized  by  statute  in 
the  process  of  forming  the  corporation.  Such  an  agreement  made  as  a 
step  authorized  by  statute  in  the  process  of  forming  the  corporation 
stands  upon  a  somewhat  different  ground.  Like  the  agreements  of 
which  we  have  been  speaking,  it  can  only  be  enforced  by  the  corpora- 
tion after  its  organization;  but  it  is  binding  on  each  subscriber,  by 
virtue  of  the  statute,  from  the  time  of  signing,  and  he  cannot  revoke 
his  subscription  before  the  corporation  is  completely  organized.  In 
Buffalo  &  New  York  Railroad  Co.  v.  Dudley**  a  railroad  company 
had  been  organized  under  a  statute  which  appointed  commissioners 
to  open  books  and  receive  subscriptions  to  its  capital  stock.  The  de- 
fendant, among  others,  subscribed  on  the  books,  and  otherwise  com- 
plied with  the  statute.  The  corporation  was  cpmpletely  organized, 
and  accepted  the  subscriptions  before  the  defendant  attempted  to 
withdraw  his,  and  therefore  his  subscription  could  be  sustained  as  a 
continuing  offer  accepted  by  the  corporation,  and  thereby  changed 
into  a  binding  promise  supported  by  a  sufficient  consideration ;  but  the 
court  went  further  than  this,  and  said  that  no  consideration  or  mutu- 
ality was  necessary,  and  that  the  subscription  could  not  have  been 
revoked  even  before  the  corporation  was  organized.  "The  rules  of 
the  common  law,"  it  was  said,  "in  regard  to  consideration  and  mutu- 
ality, do  not  apply  to  the  case.  Those  rules  may,  I  think,  be  regarded 
as  superseded  by  the  statute,  which  not  only  expressly  authorises  sub- 
scriptions to  be  made  in  anticipation  of  the  existence  of  the  corpora- 
tion, but  impliedly,  at  least,  recognizes  their  validity.  Section  4  of 
the  act  by  which  tiie  plaintiffs  are  incorporated  provides,  among  other 
things,  as  follows :  'And  the  said  commissioners  shall,  at  the  time  of 
any  subscription,  require  the  payment  to  them,  by  the  person  or  persons 
subscribing,  of  five  dollars  towards  and  upon  every  hundred  dollars 
so  subscribed,  and  unless  the  same  shall  be  paid,  the  subscription  shall 
be  invalid.'  This  plainly  implies  that,  if  the  required  payment  is 
made,  the  subscription  shall  be  valid.  But  even  without  this  clause 
it  would,  I  think,  be  held  that  a  statute  which  authorizes  subscrip- 
tions in  view  of  a  subsequent  incorporation,  and  regelates  the  man- 
ner in  which  they  shall  be  made,  must  necessarily  have  the  effect  to 

••  14  N.  Y.  880. 
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give  validity  to  such  subscriptions,  if  made  in  accordance  with  the 
requirements  of  the  act."  The  same  principle  applies  where  the  stat- 
ute provides  for  subscriptions  by  signing  formal  articles  of  associa- 
tion, which  are  to  be  filed  as  required  by  the  statute,  or  formal  sub- 
scription papers.  One  who  subscribes  for  stock  by  signing  such  ar- 
ticles or  papers  in  compliance  with  the  statute  cannot  revoke  his  sub- 
scription before  the  incorporation  is  perfected.** 

Agreements  to  Pay  Subscription  to  Trustees  for  Corporation  when 

Formed. 

"An  agreement  to  pay  money  to  trustees,  to  be  by  them  paid  to  a 
corporation  thereafter  to  be  created,  the  trustees  to  return  to  the 
subscribers  stock  in  the  corporation  accordingly,  is  a  valid  contract 
between  the  subscribers  and  the  trustees."  ••  In  West  v.  Crawford** 
the  defendant  and  others  entered  into  an  agreement  to  form  a  cor- 
poration, and  to  take  a  certain  number  of  shares  of  the  stock,  and 
expressly  promised  to  pay  a  certain  percentage  of  the  par  value  there- 
of to  one  West  within  five  days  after  filing  of  the  articles  of  incor- 
poration, and  they  constituted  the  said  West  their  agent  to  collect 
the  amount  which  might  become  due  from  them.  It  was  held  that 
West  could  maintain  an  action  against  them  on  their  express  promise 
as  trustee  of  an  express  trust;  and  in  a  later  case,*^  the  corporation 
having  been  formed,  and  the  money  having  been  collected  by  West,  it 
was  held  that  the  corporation  could  maintain  an  action  against  him  for 
the  same  as  money  received  by  him  to  its  use.  It  was  held  that  the 
fact  that  the  defendants  did  not  sign  the  articles  of  incorporation,  or 
otherwise  comply  with  the  statute  under  which  the  corporation  was 
formed,  and  did  not,  therefore,  become  members  of  the  corporation, 
was  immaterial,  as  their  liability  to  West  was  based  on  their  express 
promise  to  pay  the  money  to  him  for  the  use  of  the  corporation.  The 
agreement  was  sustained  on  the  gi  ound  that  the  promise  of  the  parties 
were  mutual,  and  each  was  a  consideration  for  the  others.** 

Distinction  between  Present  Subscription  and  Agreement  to  Subscribe. 
Some  of  the  courts  make  a  distinction  between  a  present  subscrip- 
tion to  the  stock  of  a  projected  corporation  and  a  mere  agreement  to 

•1  Lake  Ontario,  A.  ft  N.  T.  R.  Ck>.  v.  Mason,  16  N.  Y.  451;  Johnson  v.  Wa- 
bash ft  Mt  Vernon  Plank-Road  Co.,  16  Ind.  389;  Coppage  v.  Button,  124  Ind. 
401,  24  N.  E.  112,  7  L.  R.  A.  691;  Greenbrier  Industrial  Exposition  y.  Rodes, 
37  W.  Va.  738,  17  S.  B.  305. 

•s  Prof.  Collin's  Syllabus,  Cornell  Univ.  Law  School. 

•8  80  Cal.  19,  21  Pac.  1123. 

•*  San  Joaquin  Land  &  Water  Co.  v.  West,  94  Cal.  899,  29  Pac.  785. 

•5  And  see  Hecla  ConsoUdated  Gold  Mln.  Ca  t.  O'Neill,  65  Hun,  619,  19  N. 
Y.  Supp.  592. 
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subscribe,  and  the  distinction  has  been  recognized  and  approved  by  Mr. 
Morawetz  and  other  writers  on  the  law  of  corporations.  The  former, 
it  is  held,  makes  the  parties  stockholders,  and  renders  them  liable  to 
the  corporation  on  their  promises,  when  it  is  organized.  But  the  lat- 
ter, it  is  held,  is  not  a  subscription  or  offer  to  the  future  corporation, 
but  merely  an  agreement  between  the  parties  that  they  will  subscribe 
at  some  future  time;  and  until  they  do  actually  subscribe  upon  the 
books,  or  in  some  other  formal  way,  no  binding  contract  of  subscrip- 
tion with  the  corporation  can  result.**  In  Thrasher  v.  Pike  County 
R.  Co.*^  the  defendant  and  others  signed  a  paper  as  follows:  "We, 
the  undersigned,  agree  to  subscribe  to  the  stock  of  the  Pike  County 
Railroad  the  sums  set  against  our  names,  when  the  books  may  be 
opened  for  subscriptions."  The  corporation  brought  an  action  on  this 
agreement,  counting  upon  the  agreement  as  a  promise  to  subscribe, 
and  alleging  a  failure  to  subscribe  as  a  breach,  and  plaintiff  claimed  to 
recover  the  par  value  of  the  shares  for  which  the  defendant  agreed 
to  subscribe,  or  the  amount  of  calls  made  upon  the  stock.  It  was 
held  that  it  could  not  recover  on  such  a  cause  of  action,  as  the  prom- 
ise set  up  in  the  declaration  was  merely  an  agreement  to  subscribe  when 
subscription  books  should  be  opened,  and  did  not  make  the  defendant 
a  stockholder,  so  as  to  be  liable  to  calls.  The  promise  was  regarded 
as  like  an  agreement  to  purchase  property,  rendering  him  liable  only 
for  the  actual  loss  sustained  by  plaintiff  by  reason  of  his  failure  to 
take  the  stock.** 

•«  1  Mor.  Corp.  {{  46,  48.  •!  25  in.  393. 

•«  See,  also,  Stowe  v.  Flagg,  72  111.  397,  402;  Quick  v.  Lemon,  105  111.  578, 
585.  In  Mt  Sterling  Goal-Road  Co.  ▼.  Little,  14  Bnsh  (Ky.)  429,  the  defend- 
ant signed  the  following  writing:  "The  undersigned  propose  to  subscribe  for 
the  number  of  shares,  of  $50  each,  to  the  capital  stock  of  the  Mt  Sterling 
Goal-Road  Gompany,  when  the  charter  shall  have  been  obtained  and  the  com- 
pany organized,"  etc.  It  was  held,  following  Thrasher  v.  Pike  Oounty  R.  Go., 
supra,  that  this  was  not  a  subscription,  but  an  agreement  to  subscribe,  for 
breach  of  which  the  plaintiff  could  only  recover  as  damages  the  difference 
between  the  market  and  par  value  of  the  stock.  In  Rhey  v.  Plank-Road  Go., 
27  Pa.  261,  the  defendant,  to  Induce  the  plaintiff  to  locate  its  road  along  a 
certain  route,  signed  an  agreement  that,  if  it  should  do  so,  one  O'Neil  "will 
subscribe  $5()0  additional  stock,  for  which  I  hold  myself  personally  responsi- 
ble." The  road  having  been  located,  the  plaintiff  sued  defendant  for  breach 
of  the  contract  It  was  held  that  it  could  not  recover  the  par  value  of  the 
stock,  but  only  the  damages  resulting  from  failure  to  take  the  stock,  the 
measure  of  which  was  the  difference  between  the  par  value  and  the  actual 
value  of  the  stock.  In  Lake  Ontario  Shore  R.  Go.  v.  Gurtiss,  80  N.  Y.  219, 
the  defendant  and  others  signed  the  following  instrument:  "We,  thetmder- 
signed,  citizens  of  Unionvllle  and  vicinity,  pledge  ourselves  to  subscribe  for 
and  take  stock  in  and  for  the  construction  of  the  Lake  Ontario  Shore  Rail- 
road, to  the  amount  set  opposite  our  names,  respectively,  on  condition  said 
road  be  located  and  built  through,  or  north  of,  the  village  of  Unionville."    It 
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It  is  very  doubtful  whether  this  distinction  is  sound.  Prof.  Collin 
says  that  it  is  unsound,  and  disappears  as  mere  dicta  upon  a  thorough 
sifting  of  tl:e  cases.**  Every  agreement  to  subscribe  to  the  stock  of 
a  corporation  to  be  organized,  unless  there  is  a  failure  to  comply  with 
statutory  requirements,  should  be  held  a  continuing  oflFer  to  the  cor- 
poration, resulting  in  a  binding  contract  of  subscrit)tion  when  the  cor- 
poration is  organized  as  contemplated/* 

SAMB-'IVMO  BCAT  BEGOICB  SITBSGBIBEBS. 


98.  Any  penon  ^rlio  is  espable  of  eontraottns  auiy  subseribe  for  itoek 
la  a  oorporfttioBy  la  tbo  absenoo  of  ozpross  rostrletloim  In  tbe 
oharter  or  aot  nader  ^rhioh  tho  oorporatton  is  orsAalaod. 

The  charter  or  act  under  which  a  corporation  is  organized  may  re- 
quire the  subscribers  to  its  stock  to  be  residents  of  the  state  or  of  the 
United  States,  or  impose  other  restrictions.*  But,  in  the  absence  of 
such  restrictions,  any  person  who  is  capable  of  entering  into  a  binding 
contract  may  become  a  subscriber.  It  makes  no  difference  that  he  is 
a  nonresident  of  the  state,  or  an  alien.''^ 

An  infant  may  subscribe  for  shares  in  a  corporation,  but  he  may 
repudiate  the  contract  either  before  or  after  attaining  his  majority, 
provided,  in  the  latter  case,  he  has  not  ratified  it  before  electing  to  dis- 
affirm.^* If  he  elects  to  disaffirm,  he  must  do  so  within  a  reasonable 
time  after  his  majority,  and  before  accepting  benefits  under  the  con- 
tract after  majority,  or  he  will  be  held  to  have  ratified  the  contract, 
and  will  be  liable  for  calls.^*  As  we  shall  see,  where  the  statute  un- 
der which  a  corporation  is  formed  requires  that  a  certain  amount  of 
stock  shall  be  subscribed  before  organization,  there  must  be  tmcon- 

was  held  that  this  was  not  a  subscription,  but  a  mere  agreement  between 
the  signers,  to  which  the  corporation  was  not  a  party,  and  upon  which  it 
could  not  maintain  an  action. 

•»  Syllabus  for  Glass  in  Corporations  In  Cornell  University  Law  School. 

TO  See  Bullock  y.  Railroad  Co.,  85  Ky.  184,  8  S.  W.  129,  qualifying  ML  Ster- 
IlDg  Coal-Road  Co.  v.  Little,  supra. 

*  A  state  has  the  right  to  debar  aliens  from  holding  stock  in  its  corpora- 
tions. State  T.  Travellers'  Ins.  Co.,  70  Conn.  590,  40  Atl.  465,  66  Am.  St  Rep. 
13S.  A  restriction  of  niembershlp  by  the  charter  to  Norwegians  and  residents 
of  M.  or  vicinity  was  valid.  Blien  v.  Rand,  77  Minn.  110,  79  N.  W.  606,  46 
L.  R.  A.  618. 

71  Com.  V.  Hemmlngway,  131  Pa.  614,  18  Atl.  990,  992,  7  L.  R.  A.n857,  860. 

T2  Tiff.  Pers.  &  Dom.  Rel.  876;  London  &  N.  W.  Ry.  Co.  v.  M'Michael,  20 
Law  J.  Exch.  97;  Ebbett's  Case,  5  Ch.  App.  802;  Lumsden*s  Case,  4  Ch.  App. 
81.    Cf.  Foster  v.  Chase  (C.  C.)  75  Fed.  797. 

7*  Tiff.  Pers.  ft  Dom.  Rel.  376;  Clark,  Cont.  241;  Lnmsden's  Case,  supra; 
Bbbett's  Case,  supra;  Cork  ft  B.  Ry.  Co.  v.  Cazenove,  10  Q.  B.  935;  Mitchell's 
Case,  L.  R.  9  Eq.  868;  Dublin  ft  W.  Ry.  Co.  v.  Black,  8  Exch.  181. 
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ditional  and  binding  subscriptions  to  that  amount,  and  subscriptions 
by  infants  cannot  be  counted.''^ 

Persons  non  compotes  mentis,  whether  their  incapacity  is  the  re- 
sult of  insanity,  idiocy,  senile  dementia,  or  drunkenness,  may  avoid 
their  stock  subscriptions  to  the  same  extent,  and  subject  to  the  same 
qualifications,  as  in  the  case  of  any  other  contract. 

Where  the  common  law  in  regard  to  the  contractual  capacity  of 
married  women  still  obtains,  a  subscription  by  a  married  woman  is 
absolutely  void/'  In  some  states,  by  statute,  a  married  woman  may 
contract  to  the  same  extent  as  a  feme  sole,  and  in  such  a  case  she 
may  bind  herself  by  a  stock  subscription.  In  other  states  her  in- 
capacity has  only  been  partially  removed.  Whether  she  can  subscribe 
for  stock  in  these  states  must  depend  upon  the  particular  statute,  and 
the  extent  to  which  it  has  removed  her  common  law  disabilities.''*  In- 
dependently of  any  statute,  a  married  woman  may  take  shares  by  pur- 
chase, gift,  or  bequest,  and  hold  the  same,  just  as  she  may  take  and 
hold  any  other  chose  in  action.''^  And  in  such  a  case  she  will  incur 
statutory  liability  as  a  stockholder.^*  She  is  not  prohibited  from  pur- 
chasing stock  by  a  statute  providing  that  married  women  shall  not  be 
capable  of  making  any  contract  to  affect  their  real  or  personal  estate, 
without  the  written  consent  of  her  husband,  as  the  statute  applies  to 
executory  contracts  only.^* 

We  have  seen  in  a  former  chapter  that  by  the  weight  of  authority  in 
this  country  a  corporation  cannot  purchase  or  subscribe  for  stock  in 
another  corporation.  This  is  not  because  a  corporation  is  incapable  of 
making  such  a  contract,  but  because  it  is  generally  not  within  the  pur- 
poses for  which  it  was  created,  and  is,  therefore,  ultra  vires.  A  cor- 
poration may  be  authorized  by  its  charter  to  hold  stock  in  other  cor- 
porations.** 

A  corporation  cannot,  in  its  own  name,  or  in  the  name  of  others  as 
trustees  for  it,  subscribe  for  shares  of  its  own  stock.** 

Municipal  corporations  are  often  expressly  authorized  to  subscribe 
for  stock  in  railroad  corporations  for  the  purpose  of  aiding  them ;  but 

T«  Post,  p.  20a 

T»  1  Cook,  Stock,  Stockh.  ft  Ck>rp.  Law,  S  66;  National  Commercial  Bank 
y.  McDonnell,  92  Ala.  887,  9  South.  149;  Pugh  and  Sharman's  Case,  L.  R. 
18  Eq.  066. 

T«  That  she  may  bind  her  separate  estate  by  snbscrlptlon,  under  the  married 
woman's  acts,  see  1  Cook,  Stock,  Stockh.  ft  Corp.  Law,  §  66. 

TT  Porter  v.  Bank  of  Batland,  19  Vt  410;  Robinson  v.  Turrentine  (O.  C.) 
69  Fed.  554;  Keyser  y.  Hltz,  188  U.  S.  138, 10  Snp.  Ct  290,  88  L.  Ed.  531. 

78  Robinson  y.  Tnrrentlne,  supra. 

T»  Post,  p.  57a  «•  Ante,  p.  145. 

ti  1  Cook,  Stock,  Stockh.  ft  Corp.  Law,  t  64;  Holladay  y.  BUlott,  8  Or.  85; 
Alllbone  y.  Hager,  46  Pa.  48. 
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they  have  no  implied  authority  to  subscribe  for  stock  in  any  corpora- 
tion." 

There  is  nothing  to  prevent  the  directors  and  other  officers  and 
agents  of  a  corporation  from  subscribing  for  its  stock,  if  there  is  no 
fraud." 


8AME-f  OBM  OF  81JBSCBIPTIO]r-4rrATirrORT  FORMAUTIES. 


99*  At  oommoa  law  no  f  ovaiallties  are  neeesMoy  to  a  oontraot  of  sab- 
soriptloiE.  By  the  better  opinion  it  may  be  entered  into  verbal- 
ly. Bnty  where  tbe  statute  or  obarter  presoribes  partieular 
f omuditiesy  tbey  mnst  s^nerally  be  followed* 

At  Common  Law. 

At  common  law  no  particular  form  is  necessary  to  the  validity 
of  a  contract  of  subscription,  but  all  that  is  necessary  is  that  an  inten- 
tion shall  appear  on  the  part  of  the  subscriber  to  take  stock  and  on 
the  part  of  the  corporation  to  recognize  him  as  a  stockholder.  If 
such  an  intention  appears,  the  fact  that  the  writing  is  informal  can 
make  no  difference/*  The  term  "subscription"  etymologically  signi- 
fies writing;  and  some  of  the  courts  have  held  that  writing  is  neces- 
sary to  a  valid  contract  of  subscription.**  By  the  better  opinion,  how- 
ever, at  common  law,  writing  is  not  at  all  necessary.  A  contract  of 
subscription,  like  other  contracts,  may  be  entered  into  verbally  un- 
less writing  is  required  by  the  charter  or  by  some  statute.**  Such  a 
contract  is  not  within  the  statute  of  frauds.*' 

»«  1  Cook,  Stock,  Stockh.  ft  C5orp.  Law,  §§  90-103. 

•»  1  Ck>ok,  Stock,  Stockh.  ft  Corp.  Law,  §  65:  Walker  y.  Devereaux,  4  Pa!ge 
(N.  Y.)  229;  Sims  v.  Railroad  Co..  37  Ohio  St  556. 

•*  Nulton  v.  Clayton,  54  Iowa,  425,  6  N.  W.  685,  37  Am.  Rep.  213 ;  Ander- 
son v.  Scott,  70  N.  H.  534,  49  Atl.  568;  Manchester  St  Ry.  ▼.  WiUiams,  71 
N.  H.  312,  52  Atl.  461;  Dupee  v.  Chicago  Horse-Shoe  Co.,  117  Fed.  40,  54  C. 
O.  A.  426.  A  suhscription  is  not  rendered  invalid  by  a  mistake  in  the  name 
of  the  corporation,  but  the  contract  will  operate  in  favor  of  the  corporation 
for  whose  benefit  it  was  intended.  Mllford  ft  C.  Turnpike  Co.  v.  Brush,  10 
Ohio,  111,  36  Am.  Dec.  78. 

8B  Fanning  v.  Insurance  Co.,  37  Ohio  St  339,  41  Am.  Rep.  517.  In  Vree- 
land  V.  Stone  Co.,  29  N.  J.  Eq.  188,  the  court,  in  holding  a  verbal  contract  of 
subscription  invalid,  expressly  bases  the  decision  on  the  ground  that  the  char- 
ter required  writing. 

8«  1  Cook,  Stock,  Stockh.  ft  Corp.  Law,  }  52;  1  Mor.  Priv.  Corp.  {  54;  York 
Park  BIdg.  Ass'n  v.  Barnes,  39  Neb.  834,  58  N.  W.  440,  W.  D.  Smith,  Cas. 
Corp.  42,  and  Shep.  Cas.  Corp.  21;  Colfax  Hotel  Co.  v.  Lyon,  69  Iowa,  683,  29 
N.  W.  780;  Bullock  v.  Turnpike  Co..  85  Ky.  184,  3  S.  W.  129;  Webb  v.  Rail- 
road Co.,  77  Md.  92,  26  Atl.  113,  39  Am.  St  Rep.  396;  Wemple  v.  Railroad 
Co.,  120  111.  196,  11  N.  B.  906;  Somerset  Nat  Banking  Co.'s  Receiver  v.  Adams, 
72  S.  W.  1125,  24  Ky.  Law  Rep.  2083.    And  see  Chaffln  y.  Cummings,  87  Me.  76. 

•7  See  the  cases  cited  above. 
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Formalities  Required  by  Statute. 

If  the  general  or  special  law  tmder  which  a  corporation  !s  organized 
prescribes  particular  formalities,  compliance  with  the  law  is  generally 
essential  to  a  valid  contract  of  subscription,  for  the  legislature  has  a 
right  to  fix  a  particular  mode  for  entering  into  such  a  contract.  As 
was  said  by  Judge  Campbell  in  a  Michigan  case,  no  person  can  obtain 
rights  of  membership  in  a  corporation  except  in  compliance  with  its 
charter  or  governing  law,  and,  if  that  prescribes  any  conditions  or 
special  methods  of  becoming  a  member,  the  law  is  imperative.  There 
may  be  cases  of  mutual  dealing  which  will  estop  the  parties,  but  no 
contract  of  subscription  can  be  valid  if  not  in  conformance  with  the 
statute." 

Thus,  where  the  statute  or  charter  requires  subscriptions  in  writing. 
verbal  subscriptions  are  invalid.**  So,  where  the  statute  under  which  a 
corporation  is  formed  requires  the  associates  to  organize  the  corpora- 
tion, and  subscribe  formal  articles  of  association,  a  person  who  signs 
preliminary  subscription  papers,  but  does  not  subscribe  the  articles  of 
association,  does  not  become  a  shareholder,  and  cannot  be  held  liable 
to  the  corporation  as  a  subscriber.  In  Poughkeepsie  &  S.  P.  R.  Co.  v. 
Griffin  ••  the  statute  under  which  the  plaintiflF  corporation  was  organ- 
ized, after  providing  for  the  opening  of  books  for  subscriptions,  declared 
that  when  a  certain  amount  of  stock  should  be  subscribed,  and  a  cer- 
tain percentage  paid  thereon,  the  subscribers  might  meet  and  elect 
directors,  and  that  thereupon  they  should  subscribe  articles  of  associa- 
tion, in  which  should  be  set  forth  certain  matters,  and  that  each  sub- 
scriber to  such  articles  should  subscribe  thereto  his  name  and  place  of 
residence,  and  the  number  of  shares  taken  by  him.  It  then  provided  for 
filing  the  articles  of  association  in  the  office  of  the  secretary  of  state, 
and  declared  that  thereupon  the  persons  who  should  so  subscribe,  and 
such  persons  as  should  from  time  to  time  become  stockholders,  should 
be  a  body  corporate.  The  defendant,  with  others,  signed  a  paper,  agree- 
ing to  take  a  certain  number  of  shares  of  stock,  but  he  did  not  subscribe 
the  articles  of  association.  It  was  held  that  he  was  not  liable  as  a 
subscriber,  as  the  statute  contemplated  subscriptions  only  by  subscribing 
the  articles  of  association,  and  the  paper  signed  by  him  was  merely  a 
preliminary  agreement  for  the  purpose  of  bringing  the  parties  to- 
gether.** So,  where  the  statute  provides  that  the  persons  desiring  to 
organize  a  corporation  should  make,  sign,  and  acknowledge  the  articles 

»•  CarUsle  v.  Railroad  CJo.,  27  Mich.  315,  318.    See  1  Mor.  Prlv.  Corp.  {  67. 

•»  Vreeland  v.  Stone  Co.,  29  N.  J.  Bq.  188. 

•0  24  N.  Y.  160. 

•1  And  see  Troy  &  B.  R.  Co.  v.  TIbblts,  18  Barb.  (N.  Y.)  297;  Dutchess  ft 
C.  C.  R.  Co.  T.  Mabbett  68  N.  Y.  397;  Sedalia,  W.  ft  8.  Ry.  Co.  v.  Wilkerson, 
83  Mo.  235;  Monterey  ft  S.  V.  R.  Co.  ▼.  Hildreth,  53  CaL  123.    Compare,  how- 

Clahk  Cobp.(2d  Ed.) — 18 
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of  association,  one  who  signs,  but  does  not  acknowledge,  them,  does 
not  become  liable  as  a  subscriber.*' 

Same — Subscriptions  after  Incorporation. 

This  principle  applies  to  subscriptions  after  incorporation  as  well  as 
subscriptions  prior  to  and  in  contemplation  of  incorporation.  Some^ 
times  the  disposal  of  unsubscribed  stock  is  left  to  the  unrestricted  dis- 
cretion of  the  corporation,  but  this  is  not  always  the  case.  To  prevent 
abuse,  unfairness,  and  fraud,  the  charter  or  governing  statute  often  pre- 
scribes the  method  of  subscribing  to  stock  in  corporations  after  they  have 
been  organized ;  and,  unless  a  subscription  is  in  compliance  therewith, 
the  subscriber  does  not  become  a  member  of  the  corporation,  and  there- 
fore is  not  liable  on  his  subscription,  in  the  absence  of  elements  of 
estoppel.  In  Carlisle  v.  Saginaw  Val.  &  St.  L.  R-  Co.**  the  charter  of 
the  corporation  declared  that  the  persons  who  should  subscribe  the 
articles  of  association,  and  all  other  persons  who  should,  from  time  to 
time  thereafter,  subscribe  to  or  become  the  holders  of  the  capital  stock 
of  said  corporation,  "in  the  manner  to  be  prescribed  by  its  by-laws," 
should  be  a  body  corporate.  It  was  held  that  a  subscription  made 
after  incorporation,  but  before  any  by-laws  were  adopted,  gave  no 
rights  to  either  party,  and,  nothing  having  been  done  to  operate  as  an 
estoppel,  the  subscriber  was  held  not  bound  by  a  subsequent  by-law 
adopting  his  subscription.  So,  as  we  shall  see,  if  the  statute  or  articles 
of  association  appoint  or  prescribe  particular  agents  to  receive  subscrip- 
tions, no  other  person  has  authority  to  receive  them,  and  a  subscrip- 
tion received  by  another  agent  is  not  binding  either  on  the  corporation 
or  on  the  subscriber.** 


Same — Directory  Provisions. 

The  fact  that  the  statute  prescribes  a  particular  way  in  which  sub- 
scriptions may  be  received  will  not  be  held  to  render  invalid  subscrip- 
tions made  in  other  ways,  and  good  at  common  law,  unless  the  intent 
of  the  legislature  to  make  the  designated  mode  exclusive  is  clear.  Thus, 
where  the  statute  under  which  a  corporation  was  formed  provided  that 
when  the  articles  of  association  should  be  filed  as  therein  provided  the 
directors  named  in  the  articles  might,  in  case  the  whole  capital  stock 
should  not  be  subscribed,  open  books  of  subscription  to  fill  up  the  capital 
stock,  it  was  held  that  the  legislature  did  not  intend  to  prohibit  other 
modes  of  receiving  subscriptions,  and  that  a  subscription  which  was 

ever,  Peninsular  By.  Co.  v.  Duncan,  28  Mich.  130;  Greenbrier  Industrial  Bx- 
position  V.  Rodes,  87  W.  Va.  788,  17  S.  B.  805. 

•s  Coppage  ▼.  Button,  124  Ind.  401,  24  N.  H.  112,  7  L.  R.  A.  591;  Greenbrier 
Indnstrial  Exposition  t.  Rodes,  87  W.  Va.  788,  17  &  B.  806. 

•s  27  Mich.  815. 

•«  Post,  p.  286. 
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good  at  conmioii  law  was  binding,  though  not  received  in  the  mode 
prescribed  by  the  statute.** 

Same — Substantial  Compliance  with  Statute. 

Not  every  slight  departure  from  the  directions  of  the  statute  will 
render  a  subscription  invalid.  It  is  enough  if  there  is  a  substantial  com- 
pliance. Thus  it  has  been  held  that,  if  the  statute  requires  the  directors 
to  open  bodes  of  subscription  for  the  purpose  of  filling  up  the  capital 
stock,  it  is  a  sufficient  compliance  with  the  provision  if  they  adopt  a 
book  provided  before  the  corporation  was  organized,  and  accept  sub- 
scriptions, with  the  assent  of  the  persons  who  made  them,  made  and 
entered  therein  before  organization.  "The  statute,"  it  was  said,  "can 
mean  no  more  than  that  the  subscriptions  are  to  be  made  in  a  book 
provided  by  the  directors  for  that  purpose,  and,  if  they  adopt  one  some 
one  else  has  provided,  every  purpose  of  the  statute  is  satisfied."  **  So 
where  the  statute  requires  articles  of  association  to  be  signed,  setting 
forth  the  name  of  the  corporation,  its  duration,  and  certain  other  mat- 
ters, it  has  been  held  that  it  is  sufficient  if  several  separate  papers,  exact 
copies  or  transcripts  of  each  other,  setting  forth  the  prescribed  facts, 
are  signed  by  the  corporators,  some  signing  one  and  some  signing  an- 
other of  them.   The  several  papers  may  be  r^;arded  as  one  instrument*^ 


HVTVAL  CONSEHT. 

100.  Mvtval  e«BseBt  on  ike  part  of  tlio  svbserilMv  uid  off  €hm  oorpo* 
ktion  is  oiioiitlal  to  a  valid  eomtraot  off  amlMoriptioiE. 


No  true  contract  can  exist  without  mutual  consent.  This  is  true  of 
contracts  of  subscription  to  the  capital  stock  of  a  corporation.  In  the 
absence  of  elements  of  estoppel,  no  person  can  be  held  liable  as  a  sub- 
scriber to  the  stock  of  a  corporation  unless  he  has  consented  to  become 
a  stockholder,  and  to  become  so  in  that  corporation.** 

For  this  reason  a  person  who  subscribes  to  the  stock  of  a  corporation 
which  it  is  proposed  to  form  for  a  particular  purpose,  and  with  partic- 
ular powers,  does  not  become  a  shareholder,  and  is  not  liable  on  his 

•«  Buffalo  &  J.  R.  Go.  y.  Gifford,  87  N.  ^.  294.  And  see  Stuart  v.  Railroad 
Ck>.,  32  Grat  (Ya.)  146. 

»6  Buffalo  &  J.  R.  Go  V.  Glfford,  87  N.  Y.  294,  801.  See  Woodmff  v.  McDon- 
ald, 88  AriE.  97. 

tT  Lake  Ontario,  A.  ft  N.  Y.  R.  Ga  y.  Mason,  16  N.  Y.  451. 

»•  DorrlB  y.  Sweeney,  60  N.  Y.  468;  Tlconlc  Water  Power  ft  Mannrg  Go. 
y.  Lang,  68  Mew  480;  Richmond  Factory  Ass'n  y.  Glarke,  61  Me.  351;  Machias 
Hotel  Go.  y.  Goyle,  85  Me.  405,  58  Am.  Dec.  712;  Stem  v.  McKee,  70  App. 
Dly.  142,  75  N.  Y.  Snpp.  157;  West  End  Real  Est  Go.  y.  Nash,  51  W.  Va.  841, 
41  S.  B.  182;  Woods  Motor  Vehicle  Co.  y.  Biady,  181  N.  Y.  145,  73  N.  B.  674. 
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subscription,  if  a  corporation  is  formed  by  the  other  subscribers,  with- 
out his  consent,  for  a  different  purpose,  or  with  different  powers.  In 
Dorris  V.  Sweeney,  ••  the  defendant  signed  a  subscription  paper  for 
the  formation  of  a  corporation  for  the  purpose  of  purchasing  a  patent 
"for  preserving  fruit  or  other  products  out  of  season,"  erecting  a  build- 
ing, and  "stocking  the  same  with  fruits  to  be  preserved."  Some  of 
the  subscribers  organized  a  corporation  imder  the  general  manufactur- 
ing act  for  "the  manufacturing  of  preserved  fruits,  and  the  canning 
of  fruits  and  other  products,  and  the  preserving  and  keeping  of  fruits 
and  other  articles  from  decay,"  etc.  It  was  held  that  the  defendant 
was  not  liable  on  his  subscription,  because  the  business  of  the  company 
embraced  branches  in  which  he  had  never  agreed  to  engage.  So,  in 
Richmond  Factory  Ass'n  v.  Qarke,  *••  where  a  number  of  persons,  in- 
cluding the  defendant,  signed  an  agreement  to  associate  themselves  to- 
gether under  a  general  law  for  the  purpose  of  forming  a  manufacturing 
company,  and  the  attorney  general,  to  whom  they  had  to  apply  under  the 
law  for  a  certificate,  refused  it,  and  some  of  those  so  subscribing,  without 
the  concurrence  of  the  defendant,  procured  from  the  legislature  a  special 
act  of  incorporation  to  effectuate  the  purpose  originally  contemplated, 
it  was  held  that  the  corporation  so  created  could  not  enforce  the  de- 
fendant's original  subscription. 

On  the  same  principle,  where  the  subscription  paper  or  the  articles 
of  association  are  materially  altered  without  the  consent  of  one  of  the 
subscribers  thereto,  he  cannot  be  held  liable  on  his  subscription.**^  And 
one  who  signs  articles  of  association  cannot  be  held  liable  as  a  sub- 
scriber if  those  articles  are  abandoned,  and  others  substituted  without 
his  consent***  So,  where  the  certificate  of  incorporation  varies  ma- 
terially from  the  preliminary  subscription,  a  subscriber  is  not  bound, — 
as  where,  by  the  subscription,  the  corporation  should  expire  on  a  cer- 
tain date,  and  the  certificate  fixes  a  much  later  date  for  expiration.*** 

A  subscription  paper,  to  bind  the  subscribers,  must  be  complete. 
Nothing  must  be  left  for  further  arrangement  or  consent.  "A  signature 
to  an  incomplete  paper,  wanting  in  any  substantial  particular,  when  no 
delegation  of  authority  is  conferred  to  supply  the  defect,  does  not  bind 
the  signer  without  further  assent  on  his  part  to  the  completion  of  the 
instrument."  ***    This  applies  to  subscriptions.    Therefore,  where  par- 

••  60  N.  T.  463.  100  61  Me.  351. 

101  Burrows  t.  Smith,  10  N.  Y.  650;  Katama  Land  Co.  y.  Jemegan,  126 
Biass.  155. 

101  Southern  Hotel  Go.  y.  Newman,  80  Ma  118.  See,  also,  Richmond  St 
IL  Ck>.  y.  Reed,  83  Ind.  9. 

lot  Greenbrier  Industrial  Bzposltion  y.  Rodes,  37  W.  Va.  738,  17  S.  B.  305. 
See,  also,  Bucher  y.  Railroad  Ck>.,  76  Pa.  306. 

104  Dutchess  &  O.  G.  R.  Go.  y.  Mabbett,  58  N.  Y.  397. 
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ties  subscribed  articles  of  association,  leaving  blank  the  spaces  for  the 
names  of  the  directors,  it  was  held  that  they  were  not  bound  as  sub- 
scribers on  the  insertiaa  of  names  of  directors  without  their  consent^^* 
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101.  A  svbseriptiam  iaidveed  by  tlie  fimiul  of  aceats  of  tho  eorpovatioii 
antliorlsod  to  solieit  or  voooivo  oubsoriptioiiSy  or  by  niuiii- 
tborlsod  mg^ntm  whose  reeeipt  of  tbe  oubsoription  bas  beea  rati- 
fled  by  tbe  eorporatioiit  is  ToidaUe  at  tbe  option  of  tbe  siib« 
scriber  to  the  same  oxtent,  and  snbjeet  to  tbo  same  mlee,  ae  a 
eontraot  between  indivldnals  ^ronld  be* 

So  long  as  a  corporation  is  a  going  concern,  having  the  management 
and  possession  of  its  property,  contracts  madd  with  it  are  governed  by 
the  same  principles  of  law  as  contracts  between  individuals;  and  it 
is  therefore  well  settled  that  if  one  is  induced  to  become  a  subscriber  to 
its  capital  stock  by  the  fraud  of  the  corporation  or  of  its  officers  or 
agents,  and  within  a  reasonable  time  after  discovery  of  the  fraud,  there 
having  been  no  laches  on  his  part  in  discovering  it,  repudiates  his 
subscription  before  the  company  becomes  insolvent,  he  is  entitled  to  be 
relieved  of  all  liability  on  his  subscription ;  and  the  mere  fact  that  the 
company  subsequently  becomes  insolvent,  and  action  is  brought  by  its 
assignee  or  receiver,  can  make  no  difference.*®*  Where,  however,  after 
the  subscription  and  before  the  subscriber  has  taken  steps  to  rescind  it, 
the  equities  of  subsequent  creditors  have  intervened,  different  considera- 
tions are  presented.  All  cases  concede  that  there  must  be  no  want  of 
diligence  on  the  part  of  the  subscriber,  either  in  discovering  the  fraud 
or  in  taking  steps  to  rescind  when  he  has  discovered  it.**^  And,  while 
there  are  cases  to  the  contrary,  *"•  the  tendency  of  the  courts  is  perhaps 

108  Dutchess  &  C.  C.  R.  Co.  v.  Mabbett,  68  N.  T.  397.  And  see  McClelland 
V.  Whlteley  (C.  C.)  15  Fed.  322. 

106  Fear  v.  BarUett  81  Md.  435.  82  Atl.  322,  88  L.  R.  A.  721,  W.  D.  Smith, 
Cas.  Corp.  58,  and  Shep.  Cas.  Corp.  26;  Savage  v.  Bartlett,  78  Md.  561,  28 
Atl.  414;  Vreeland  v.  Stone  Co.,  29  N.  J.  Bq.  188;  Ramsey  v.  Manufacturing 
Co.,  116  Mo.  313,  22  S.  W.  719;  Rockford,  R.  I.  &  St  L.  R.  Co.  v.  Shunlck,  65 
111.  228;  Walker  x-  Railroad  Co.,  34  Miss.  245;  Directors,  etc.,  of  Central  Ry. 
Co.  of  Venezuela  t.  Kisch,  L.  R.  2  H.  L.  99;  Cramp  v.  Mining  Co.,  7  Grat. 
(Va.)  352,  56  Am.  Dec.  116;  Bradley  v.  Poole,  96  Mass.  169,  93  Am.  Dec.  144; 
Newton  Nat  Bank  v.  Newbegin,  74  Fed.  135,  20  C.  C.  A.  339,  33  L.  R.  A.  727; 
Anderson  v.  Scott  70  N.  H.  350,  47  Atl.  607;  Real  v.  Dillon,  5  Kan.  App.  27. 
47  Pac.  817;  and  cases  hereafter  cited. 

10  T  Turner  ▼.  Insurance  Co.,  65  Ga.  649,  38  Am.  Rep.  801 ;  post  p.  282. 

loa  Ramsey  t.  Manufacturing  Co.,  116  Mo.  313,  22  S.  W.  719;  dictum  in 
Savage  y.  Bartlett,  78  Md.  561,  28  Atl.  414.  See  Ramsey  y.  Manufacturing 
Co.,  116  Mo.  318,  22  S.  W.  719;  Savage  v.  Bartlett,  78  Md.  561,  28  Atl.  414. 
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to  hold  that  if,  after  the  subscription  and  before  the  subscriber  has  taken 
steps  to  repudiate  it,  the  corporation  has  incurred  debts,  the  equities 
of  the  creditors,  who  have  contracted  on  the  faith  of  the  fraudulent 
subscription,  are  superior  to  those  of  the  defrauded  subscriber.* 

Authority    of    Agents, 

It  was  at  one  time  held  in  England  that,  if  the  agents  of  a  corpora- 
tion by  false  and  fraudulent  representations  induce  a  person  to  sub- 
scribe for  shares,  this  does  not  entitle  the  subscriber  to  avoid  the  con- 
tract, nor  give  him  a  right  of  action  against  the  corporation,  but  that 
his  remedy  is  by  action  against  the  agents  individually.^®*  This  view  was 
based  on  the  theory  that  the  agents,  in  perpetrating  the  fraud,  exceed 
their  authority,  and  that  the  fraud  therefore  cannot  be  imputed  to  the 
corporation.  These  decisions  have  since  been  overruled,  and  it  is  now 
well  settled,  both  in  England  and  in  this  country,  that,  where  the  board 
of  directors  or  other  agents  of  a  corporation,  having  authority  to  solicit 
or  receive  subscriptions  for  stock,  induce  a  person  to  subscribe  by  false 
and  fraudulent  representations,  the  fraud  is  imputable  to  the  corpora- 


♦  Turner  v.  Insurance  CJo.,  65  Ga.  649,  38  Am.  Rep.  801;  Howard  v.  Glenn. 
85  Ga.  238,  11  S.  B.  610,  21  Am.  St  Rep.  156;  Bissell  y.  Heath,  98  Mich.  472, 
67  N.  W.  586;  Deppen  v.  German- American  Title  CJo.,  70  S.  W.  868,  24  Ky. 
Law  Eep.  1110.  And  see  Tlemey  v.  Parker,  58  N.  J.  Bq.  117,  44  Atl.  151 ; 
Dnnn  y.  State  Bank,  69  Minn.  221,  61  N.  W.  27;  Olson  v.  State  Bank,  67 
Minn.  267,  69  N.  W.  904;  Stufflebeam  v.  De  Lashmutt  (C.  C.)  83  Fed.  449; 
Martin  t.  South  Salem  Land  Co.,  94  Va.  28,  26  S.  B.  591.  See  Taylor,  Corp. 
S§  523-526;  post,  p.  282.  '*When  a  corporation  becomes  bankrupt,  the  tempta- 
tion to  lay  aside  the  garb  of  a  stockholder,  on  one  pretense  or  another,  and  to 
assume  the  role  of  a  creditor,  is  very  strong,  and  all  attempts  of  that  kind 
should  be  viewed  with  sasplcion.  If  a  considerable  period  of  time  has  elapsed 
since  the  subscription  was  made;  if  the  subscriber  has  actively  participated 
In  the  management  of  the  affairs  of  the  corporation;  if  there  has  been  any 
want  of  diligence  on  the  part  of  the  stockholder,  either  in  discovering  the  al- 
leged fraud,  or  in  taking  steps  to  rescind  when  the  fraud  was  discovered; 
and,  above  all,  if  any  considerable  amount  of  corporate  Indebtedness  has 
been  created  since  the  subscription  was  made,  which  is  outstanding  and  un- 
paid,— in  all  of  these  cases  the  right  to  rescind  should  be  denied,  where 
the  attempt  is  not  made  until  the  coiporatlon  becomes  Insolvent."  Newton 
Nat.  Bank  v.  Newbegln,  74  Fed.  135,  20  C.  C.  A.  339,  33  L.  R.  A.  727.  See 
Taylor,  Corp.  §§  523-526. 

100  See  note  by  Hon.  Seymour  D.  Thompson  in  14  Am.  Law  Rep.  177,  178; 
Holt's  Case,  22  Beav.  48;  Felgate*s  Case,  2  De  Gez,  J.  &  S.  456;  Dodgson's 
Case,  3  De  Gtoz  &  S.  85;  Mulholland  v.  Washington  Match  Co.,  36  Wash.  315, 
77  Pac.  497;  Hubbard  v.  International  Mercantile  Agency,  68  N.  J.  Bq.  434,  59 
Atl.  24.  Suit  win  lie  in  equity  to  rescind  a  subscription  obtained  by  fraud, 
both  against  the  individual  officers  who  made  the  representations  and  the  cor- 
poration, and  the  fact  that  the  Individuals  received  no  benefit  from  the  trans- 
action does  not  release  them  from  liability  thereunder.  Mack  v.  Latta,  178 
N.  Y.  625,  71  N.  B.  97,  67  L.  R.  A.  126. 
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tion,  and  the  subscriber  may  avoid  his  subscription.^^^  Some  of  the 
cases  proceed  on  the  theory  that  the  representations  are  within  the 
agent's  apparent  authority,  while  others  proceed  on  the  theory  that  the 
corporation  cannot  seek  to  reap  the  fruits  of  the  contract  without  adopt- 
ing the  means  by  which  it  was  obtained.  If  a  person  solicits  subscrip- 
tions for  a  corporation  without  authority,  and  is  guilty  of  fraud,  the 
corporation,  in  afterwards  ratifying  his  act  in  receiving  the  subscrip- 
tion, becomes  bound  by  his  fraud,  and  the  subscription  may  be  avoid- 
ed.^^^  Where,  however,  a  person  is  induced  by  the  fraudulent  repre- 
sentations of  a  promoter  to  subscribe  for  stock  in  a  corporation  to  be 
formed,  it  has  been  held  that  the  subscriber  cannot  rescind,  after  forma- 
tion of  the  corporation  and  its  acceptance  of  the  subscription,  since  a 
nonexisting  corporation  cannot  have  an  agent,  and  hence  the  doctrine 
of  ratification  cannot  be  invoked  to  charge  the  corporation  with  the 
fraud.t 

What   Constitutes   Fraud. 

The  rules  for  determining  what  representations  or  concealment  of 
facts  constitute  such  fraud  as  will  avoid  a  contract  of  subscription  are 
the  same  as  in  the  case  of  any  other  contract  "Contracts  of  this  de- 
scription between  an  individual  and  a  company,  so  far  as  misrepresenta- 
tion or  suppression  of  truth  is  concerned,  are  to  be  treated  like  contracts 
between  any  two  individuals.  If  one  man  makes  a  false  statement,  which 
misleads  another,  the  way  in  which  that  is  to  be  treated  affords  the 
example  for  the  way  in  which  a  contract  is  to  be  treated  where  a  com- 
pany makes  a  false  statement,  which  misleads  an  individual."  ^^' 

Before  going  into  details,  it  may  be  said,  substantially  in  the  language 


ii<»  Note  by  Hon.  Seymonr  D.  Thompson,  supra.  8ee  Western  Bank  of  Scot- 
land y.  Addle,  5  Ct  Sess.  Cas.  (3d.  Series)  80;  Ranger  ▼.  Railway  Co.,  5  H. 
L.  Cas.  72;  Directors,  etc.,  of  Central  Ry.  Co.  of  Venznela  ▼.  Kisch,  L.  R.  2 
EL  L.  99;  Cmmp  t.  Mining  Co.,  7  Orat  (Va.)  352,  56  Am.  Dee.  116,  cases  cited 
in  note  106,  supra,  and  in  the  following  notes. 

ill  Walker  ▼.  Railroad  Co.,  34  Miss.  245. 

t  St  Johns  Mfg.  Co.  v.  Mnnger,  106  Mich.  90,  64  N.  W.  3,  29  L.  R.  A.  63. 
58  Am.  St  Rep.  468;  Oldham  y.  Mt  Sterling  Imp.  Co.,  103  Ky.  529,  45  S.  W. 
779;  Franey  ▼.  Warner,  96  Wis.  222,  71  N.  W.  81;  Regener  v.  Hubbard  (Sup.) 
56  N.  Y.  Snpp.  173;  Contra:  McDermott  ▼.  Harrison,  56  Hnn,  640,  9  N.  Y. 
Snpp.  184;  West  Bnd  Real  Bstate  Co.  ▼.  Nash,  51  W.  Va.  341,  41  S.  B.  182; 
Anderson  t.  Scott  70  N.  H.  350,  47  Atl.  607;  Barons  ▼.  Gates,  89  Fed.  783, 
32  C.  C.  A.  837.  The  subscriber  may  rescind  if  the  corporation  had  knowledge 
of  the  ftand  when  it  accepted  the  subscription.  In  re  Metropolitan,  etc., 
A88*n,  [1892]  3  Ch.  1;  In  re  Metal  Constituents,  Ltd.,  [1902]  1  Ch.  707. 

lis  Per  Lord  Romllly  In  Directors,  etc^  of  Central  Ry.  Co.  of  Venezuela 
y.  Kisch,  L.  R.  2  H.  L.  99,  125. 
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of  Judge  Chalmers  in  a  Mississippi  case,  ^^*  that,  to  avoid  a  subscription 
upon  the  ground  of  false  representations  by  an  agent  of  the  corporation, 
it  must  appear  that  the  statement  was  not  made  as  an  opinion,  but  as  an 
ascertained  and  existing  fact.  It  must  not  only  be  false  in  fact,  but 
must  also  be  either  known  to  be  so  by  the  party  uttering  it,  or  his  posi- 
tion must  be  one  that  made  it  his  duty  to  know  the  truth.  The  resist- 
ing subscriber  must  show  that  he  acted  upon  such  statement ;  that  his 
own  position  was  such  as  warranted  him  in  so  acting;  and  that  the 
statement  was  as  to  a  fact  material  to  the  question  of  his  subscription, 
and  was  relied  upon  by  him.  If  the  representations  are  as  to  matters 
controlled  by  the  charter,  and  as  to  which  the  subscriber  is  bound  to 
know  that  the  agent  has  no  right  to  make  representations  inconsistent 
therewith,  they  will  not  avoid  the  subscription.  As  to  matters  not  con- 
trolled by  the  charter,  false  and  fraudulent  representations,  which  come 
within  these  limitations,  and  by  which  one  has  been  entrapped  into  a 
subscription,  will  avoid  the  contract,  just  as  fraud  vitiates  contracts 
of  every  character. . 

Fraud  generally  consists  of  a  false  representation  of  a  material  fact. 
But  it  must  be  borne  in  mind  that  concealment  of  facts  may  render  a 
representation  false.^^*  Thus,  where  a  subscription  to  stock  in  a  cor- 
poration was  obtained  by  the  representation  that  a  prominent  business 
man  had  subscribed  for  a  large  amount,  but  the  fact  that  he  had  paid 
nothing  for  his  shares  was  concealed,  his  subscription  having  been  ob- 
tained for  the  express  purpose  of  influencing  others  to  subscribe,  it  was 
held  that  such  concealment  made  the  representation  false  and  fraudu- 
lent, and  was  ground  for  avoiding  the  subscription.**' 

It  is  well  settled  that  a  misrepresentation  of  misunderstanding  of  the 
law  will  not  vitiate  a  contract,  where  there  is  no  misunderstanding  of  the 
facts.  And  this  principle  applies  to  subscriptions  to  the  capital  stock 
of  a  corporation  as  fully  as  to  other  contracts.  It  follows  that  misrep- 
resentations by  a  corporation,  or  by  its  officers  or  agents,  as  to  the  legal 
effect  of  contracts  of  subscription  to  its  stock,  or  as  to  the  rights  and 
powers  of  the  corporation  under  its  charter,  though  made  for  the  pur- 
pose of  inducing  persons  to  subscribe,  will  not  vitiate  subscriptions,  or 
constitute  any  defense  in  an  action  thereon,  for  such  representations  are 
as  to  a  matter  of  law,  subscribers  being  bound  to  take  notice  of  the 
provisions  of  the  charter,  and  of  all  general  laws  affecting  the  cor- 
dis Selma,  M.  &  M.  R.  Ck).  ▼.  Anderson,  51  Miss.  829. 
114  dark,  Cont.  (2d  Ed.)  220. 

11 »  Ck)les  V.  Kennedy,  81  Iowa,  360,  46  N.  W.  1088,  25  Am.  St.  Rep.  503,  and 
W.  D.  Smith,  Cas.  Corp.  56 ;  Alabama  Foundry  &  M.  Works  y.  Dallas,  127  Ala. 
518,  29  South.  459;  State  Bank  of  Indiana  ▼.  Cook,  125  Iowa,  111,  100  N.  W. 
72.    And  see  Crump  y.  Mining  Co.,  7  Grat  (Va.)  352. 
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poration,  and  of  the  terms  and  legal  effect  of  subscription  papers  which 
they  sign.^^* 

Mere  expressions  of  opinion  or  promises  by  the  corporation  or  its 
officers  or  agents,  though  fraudulently  made  for  the  purpose  of  in- 
ducing a  subscription,  will  not  render  the  subscription  voidable.  The 
representation  must  be  as  to  an  existing  fact.  Thus  it  has  been  held 
that  promises  and  representations  as  to  what  will  be  done  by  the  corpora- 
tion, and  as  to  the  advantages  that  will  accrue  to  the  subscribers,  or  as 
to  the  value  of  its  assets  and  stock,  or  the  holding  out  of  flattering  pros- 
pects, do  not  constitute  such  fraud  as  will  vitiate  a  subscription  in- 
duced thereby.*^^  So,  false  representations  in  respect  to  such  matters 
as  the  ability  of  a  railroad  company  to  construct  the  road,  and  the  time 
within  which  it  will  be  done,  will  not  avoid  a  subscription  to  its  stock.*** 

False  representations,  however  fraudulently  they  may  have  been 
made,  will  never  avoid  a  subscription,  unless  the  subscriber  believed  in 
them,  and  relied  upon  them,  so  that  his  subscription  was  induced  by 
them.  This  is  a  well-settled  principle,  applicable  to  all  contracts,  includ- 
ing subscriptions.*** 

On  the  other  hand,  it  is  also  well  settled  that,  where  there  has  been 
fraudulent  misrepresentation  or  willful  concealment  of  facts,  by  which 
a  person  has  been  induced  to  enter  into  a  contract,  it  is  no  answer  to  his 

11  •  Upton  ▼.  Trlbllcock,  91  U.  S.  46,  23  L.  Ed.  208,  1  Gumming,  Gas,  Prlv. 
Gorp.  824.  In  this  case  the  defendant  had  subscribed  for  shares  in  a  corpo- 
ration, and  taken  certificates,  under  whicli,  by  law,  he  became  liable  to  as- 
sessment for  the  full  amount  of  the  shares.  In  an  action  on  his  subscription 
he  set  up  fraud  on  the  part  of  the  agents  of  the  corporation,  relying  upon 
false  representations  by  them  that  20  per  cent  only  of  his  subscription  was 
required  to  be  paid,  and  that  80  per  cent  was  nonassessable.  It  was  held  that 
these  representations,  being  as  to  matter  of  law,  were  no  defense.  See,  also, 
in  support  of  the  text,  Parker  v,  Thomas,  19  Ind.  213,  81  Am.  Dec.  385;  Wight 
▼.  Railroad  Go.,  16  B.  Mon.  (Ky.)  4,  68  Am.  Dec.  522;  New  Albany  &  S.  R. 
Go.  ▼.  Fields,  10  Ind.  187;  Ellison  v.  Railroad  Go.,  86  Miss.  572;  Glem  y.  Rail- 
road Go.,  9  Ind.  488,  68  Am.  Dec.  653.  G6mpare  Wert  ▼.  Turnpike  Go.,  19  ^ 
Ind.  242.                                                                                                                             \    {^  '- 

iiT  RjglifiUguHotel  Go.  V.  International  Military  Encampment  Co.,  140  IlL  ^ 
248,  29  N.  E.  1044,  33  Am.  St  Rep.  234,  w.'"Br>{nilli;  tJas.  Pfiv.  Cor^lS, 
Shep.  Gas.  Gorp.  16;  Golumbia  Electric  Go.  v.  Dixon,  46  Minn.  4G3,  49  N.  W. 
244;  Walker  v.  Railroad  Go.,  34  Miss.  245;  SaflPold  y.  Barnes,  39  Miss.  399; 
Hughes  ▼.  Manufacturing  Go.,  34  Md.  316,  326;  Armstrong  y.  Karshner,  47 
Ohio  St  276^  24  N.  B.  897.  G6mpare  Union  Nat  Bank  y.  Hunt  76  Mo.  439; 
German  Nat  Bank's  Receiyer  y.  Nagel,  82  a  W.  433,  26  Ky.  Law  Rep.  748; 
Zang  y.  Adams,  23  Golo.  408,  48  Pac.  509,  58  Am.  St  Rep.  249. 

118  Bish  y.  Bradford,  17  Ind.  490;  Parker  y.  Thomas,  19  Ind.  213,  81  Am.  Dec. 
385.  See,  also,  Wight  y.  Railroad  Go.,  16  B.  Mon.  (Ky.)  4,  63  Am.  Dcic.  522; 
Walker  y.  Railroad  Go.,  34  Miss.  245. 

119  Parker  t.  Thomas,  19  Ind.  213;  Walker  y.  Railroad  Oo.«  34  Miss.  245, 
25& 
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claim  to  be  relieved  from  it,  that  he  might  have  known  the  truth  by 
proper  inquiry ;  and  this  principle  applies  where  a  subscripti(»i  to  stock 
is  induced  by  fraud.*** 

The  rule  that  fraud  must  result  in  injury,  in  order  to  render  a  con- 
tract voidable,  applies  where  a  subscriber  seeks  to  avoid  his  contract 
on  the  ground  of  fraud.***  In  Connecticut  &  P.  R.  Co.  v.  Bailey*** 
the  defendant  sought  to  defeat  an  action  on  his  subscription  to  the 
stock  of  a  corporation  on  the  ground  that  subscriptions  previous  to  his, 
and  on  the  strength  of  which  he  was  induced  to  subscribe,  were  ficti- 
tious, because  of  a  secret  agreement  with  the  subscribers  that  they 
should  not  be  called  upon  to  pay.  It  was  held  that,  as  these  subscribers 
were  bound  according  to  the  expressed  and  absolute  terms  of  their  sub- 
scriptions, and  could  not  avail  themselves  of  the  secret  agreement,  the 
fraud  did  not  injure  the  defendant,  and  that  he  could  not  avoid  his 
contract.  It  was  also  said  that  the  different  subscriptions  were  inde- 
pendent, and  that  the  defendant  had  no  right  to  rely  on  them.***  For  a 
like  reason,  where  a  note  is  given  in  payment  of  a  subscription  previous- 
ly made,  the  subscription  cannot  be  avoided  because  of  false  representa- 
tions at  the  time  the  note  was  given.*** 

Subscription  Voidable  and  not  Void — Ratification  and  Rescission — 

LfCtches, 

It  is  well  settled  that  a  subscription  induced  by  false  and  fraud- 
ulent representations  is  not  absolutely  void,  but,  like  other  contracts 
induced  by  fraud,  is  merely  voidable  at  the  option  of  the  subscrib- 
er. It  is  valid  until  repudiated.***  If  the  defrauded  subscriber 
affirms  the  subscription  after  discovery  of  the  fraud,  he  cannot  after- 
wards repudiate  it.**^  And  he  will  be  held  to  have  affirmed  it  if  it 
appears  that,  with  knowledge  of  the  fraud,  he  took  part  as  an  officer 
or  as  a  shareholder  in  the  management  of  the  corporation,  or  paid 
assessments  on  his  shares,  or  took  any  benefit  from  his  shares.*** 

ISO  Directors,  etc,  of  Central  By.  Go.  of  Venezuela  ▼.  Klsch,  L.  R.  2  H.  L. 
99. 

"«  Connecticut  &  P.  R.  Co.  v.  Bailey,  24  Vt  466,  68  Am.  Dec.  181,  W.  D. 
Smith,  Cas.  Corp.  63,  Shep.  Caa  Oorp.  28;  Anderson  ▼.  Railroad  Co.,  12  Ind. 
376,  74  Ahl  Dec.  218;  Keller  ▼.  Johnson,  11  Ind.  337,  71  Am.  Dec.  366.  Cf. 
Stem  V.  Klrby  Lnmber  Co.  (C.  O.)  134  Fed.  609. 

i«»  24  Vt  466,  W.  D.  Smith,  Cas.  Corp.  63,  Shep.  Oas.  Corp.  2a 

124  And  see  Chouteau  Ins.  Co.  y.  Floyd,  74  Mo.  286;  Blodgett  T.  Morrill, 
20  Vt.  509. 

12  fi  Goodrich  v.  Reynolds,  31  111.  490,  83  Am.  Dec.  240. 

126  See  Upton  y.  Bnglehart,  3  DHL  496,  Fed.  Cas.  No.  16,800;  Farrar  y. 
Walker,  3  Dill.  606,  note,  Fed.  Cas.  No.  4,679;  and  cases  In  the  following  notes. 

127  city  Bank  of  Macon  y.  Bartlett,  71  Ga.  797. 

128  city  Bank  of  Macon  v.  Bartlett,  71  Ga.  797;  Fear  y.  Bartlett,  81  Md. 
436,  32  Atl.  322,  33  L.  R.  A.  721,  W.  D.  Smith,  Cas.  Corp.  68,  Shep.  Cas.  Oorp. 
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To  entitle  a  subscriber  to  be  relieved  from  liability  on  his  subscrip- 
tion on  the  ground  that  he  was  induced  to  subscribe  by  fraud,  he  must 
have  exercised  care  and  vigilance  to  discover  the  fraud,  and,  having 
discovered  it,  he  must  have  acted  promptly  in  repudiating  his  contract. 
"A  man  must  not,''  said  Lord  Romilly,  ''play  fast  and  loose ;  he  must 
not  say,  'I  will  abide  by  the  company  if  successful,  and  I  will  leave  the 
company  if  it  fails ;'  and  therefore,  whenever  a  representation  is  made, 
of  which  any  one  of  the  shareholders  has  notice,  and  can  take  advantage 
to  avoid  his  contract  with  the  company,  it  is  his  duty  to  determine  at 
once  whether  he  will  depart  from  the  company,  or  whether  he  will 
remain  a  member/*  *•• 

In  England,  under  the  companies  act,  a  person  who  has  been  induced 
to  subscribe  to  the  stock  of  a  corporation  by  fraud  must  not  only  re- 
pudiate the  subscription  within  a  reasonable  time  after  discovery  of  the 
fraud,  but  he  must  take  steps  to  have  his  name  removed  from  the  books 
of  the  company ;  and  the  proceedings  to  have  his  name  removed  must 
be  instituted  before  the  insolvency  of  the  company.  In  the  absence  of  a 
statute  requiring  this  step  on  the  part  of  the  subscriber,  it  is  held  with 
us  that  removal  of  his  name  from  the  books  of  the  corporation  is  not 
necessary  to  relieve  a  subscriber  on  the  ground  of  fraud,  but  it  is  suffi- 


28;  Lear  v.  S.  K.  Paige  I/umber  &  M.  Go.  (Tenn.  Oh.  App.)  42  S.  W.  808; 
Barrows  ▼.  Natchaug  Silk  Ck>.,  72  Ck>nn.  658,  45  Atl.  961.  There  may  be  cir- 
cumstances under  which  a  payment  by  the  subscriber  will  not  be  held  an 
affirmance.  In  Fear  y.  Bartlett,  supra.  It  appeared  that  the  defendant,  who 
was  unable  to  read  or  write,  was  Induced  by  the  fraud  of  a  corporation  to  sub- 
scribe to  Its  capital  stock.  Two  months  later  he  discovered  the  fraud,  and 
immediately  repudiated  the  contract  A  year  afterwards  one  of  the  directors 
came  to  the  defendant,  and  told  him  he  wanted  to  get  $10,000  to  save  the 
property  of  the  company,  and  that  he  had  paid  $5,000  In  cash  on  account  of 
his  stock,  and  wanted  to  try  and  save  what  he  had  paid.  To  this  the  defend- 
ant replied  that  he  would  never  give  another  dollar  towards  his  subscription ; 
but  finally  he  said  be  was  willing  to  give  $1,000  to  save  what  he  had  already 
paid  on  his  subscription,  and  thereupon  he  gave  his  check  for  that  amount. 
It  was  held  that  under  the  circumstances,  the  defendant  having  testified  that 
he  did  not  intend  a  payment  on  his  subscription,  he  should  not  be  held  to 
have  affirmed  his  subscription. 

!>•  Ashley's  Oase,  L.  R.  9  Eq.  268,  26&  And  see  Upton  v.  Tribilcock,  91  U. 
S.  45,  23  L.  Bd.  203»  1  Cnnmilng,  Gas.  Priv.  Corp.  824;  Ogilvle  v.  Insurance 
Co.,  22  How.  (U.  S.)  880,  16  L.  Ed.  849 ;  Upton  ▼.  Englehart,  8  Dill.  496,  Fed. 
Cas.  No.  16,800;  Farrar  v.  Walker,  8  Dill.  506,  note.  Fed.  Gas.  No.  4,679; 
Directors,  etc  of  Central  Ry.  Co.  of  Venezuela  v.  Kisch,  L.  R.  2  H.  L.  99; 
City  Bank  of  Macon  v.  Bartlett,  71  Ga.  797;  American  Building  &  Loan  Ass'n 
V.  Balnbolt,  48  Neb.  484,  67  N.  W.  498;  Bartol  v.  Walton  &  W.  Co.  (C.  Q)  92 
Fed.  IB;  Umer  v.  Sollenberger,  89  Md.  816,  48  Atl.  810;  Tiemey  v.  Parker, 
58  N.  J.  Eq.  117,  44  Atl.  151;  Barrows  r.  Natdiaug  Siik  Oo^  72  Conn.  658,  45 
AU.  951. 
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cient  if  he  repudiates  the  subscription,  and  gives  the  company  notice 
thereof."* 

BUBSORIFTIONB  UNBEB  MISTAKB. 

102.  If  a  person,  iritlioiit  fault  or  neeligenoo,  aicas  a  ««1iaerIptloi^ 
paper  under  a  miitake  as  to  Its  natnre,  tlie  inbieription  is  notJ 
merely  Toidabley  but  Toid  on  tlie  g;rownd.  of  mistake.  -^ 


,  as  we  have  just  seen,  renders  a  subscription  voidablft.    Mis« 


take,  onTHgTgtflgffHfn^frfenaers  a  contract  absolutely  void.  There  are 
very  few  cases  in  which  mistake  can  be  set  u'pTlHtefea^^i^ubscription. 
Perhaps  it  is  safe  to  say  that  the  only  case  is  where  the  mistake  was 
as  to  the  nature  of  the  transaction,  and  was  induced  by  the  deceit  or 
other  fault  of  the  corporation  or  of  some  third  party  against  which 
ordinary  diligence  could  not  guard.***  It  has  been  said  that:  "If  a 
person  signs  a  subscription  paper,  entirely  misunderstanding  the  na- 
ture of  the  instrument  which  he  is  signing,  his  subscription  must  be 
treated  as  null  and  void  for  want  of  mutual  consent.  In  this  case  the 
question  of  fi  aud  is  not  material."  *■*  This  is  undoubtedly  the  law  if 
the  subscriber  was  not  guilty  of  negligence  in  signing  the  paper.* ■■  If 
one  should  falsely  read  a  subscription  paper  to  a  man  who  is  unable  to 
read,  and  he  should  sign  it,  without  being  guilty  of  negligence,  the 
subscription  would  be  void  ab  initio  on  the  ground  of  mistake,  and  not 
merely  voidable  on  the  ground  of  fraud.*^* 

Subscriptions  cannot  be  avoided  because  of  a  mistake  as  to  the  ad- 
vantages to  be  gained  by  the  incorporation.  Thus  it  has  been  held 
that  a  subscription  to  a  mill-dam  corporation  could  not  be  avoided 
on  the  ground  that  the  published  estimate  of  the  capacity  of  a  mill 
was  erroneous,  and  that  the  parties  could  not  derive  the  expected 
benefits  from  the  corporation,  where  there  was  no  fraudulent  intent 
to  deceive  those  subscribing  on  the  faith  of  the  estimate.** •  Mistake 
oLiaw  can  no  more  be  set  up  as^  a  defense  in  case  of  a  subscription 
than  in  the  case  of  any  other  contract.*** 

ISO  Savage  v.  Bartlett,  78  Md.  561,  28  Atl.  414. 

isi  See  Clark,  Gont  (2d  Ed.)  196^  for  the  cases  in  which  mistake  renders 
a  contract  void. 
i»«  1  Mor.  Corp.  §  07. 
iss  Clark,  Cont  (2d  Ed.)  19a 

1S4  Rockford,  R.  I.  &  St  L.  Co.  y.  Shnnick,  65  111.  228. 
is»  Salem  Milldam  Corp.  y.  Ropes,  9  Pick.  (Mass.)  187«  19  Am.  Dea  868. 
itt  Qlark,  Cont  (2d  Ed.)  206. 
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SUBSCRIPTION  BT  AGENT. 

108.  A  eonteact  of  gnbaoription  may  be  made  by  one  penoa  as  as«nt 
for  aaoikevy  evbjeet  to  tbe  mlee  soTorains  other  oontraete  by 
asents.  Some  eourts  hold  that  one  ^^ho  aeinxnee  to  enbsorlbe 
as  agent  without  authority  does  not  himself  beoome  a  stooh- 
holder,  and  so  liable  on  the  subsorlption,  bnt  is  liable  in  dam- 
ages for  assuming  to  aet  without  authority^  ^^hile  others  hold 
him  as  a  stoohholder. 

A  contract  of  subscription,  like  any  other  contract,  may  be  made 
by  one  person  as  agent  for  another,  if  he  has  authority,  and,  the  sub- 
scription being  accepted,  and  the  shares  apportioned  to  the  agent 
for  the  principal,  or  to  the  principal,  the  latter  becomes  a  stockholder 
as  fully  as  if  he  had  subscribed  himself.*'^  And  where  a  person  as- 
sumes to  subscribe  as  agent  for  another  without  authority,  the  other 
may  become  a  stockholder,  and  liable  on  the  subscription  by  ratifica- 
tion."» 

It  has  been  held  by  some  of  the  courts  that  if  a  person  subscribes 
another's  name  for  shares  in  a  corporation,  without  authority  to  do 
so,  or  where  the  other  is  not  capable  of  subscribing,  he  thereby  binds 
himself,  and  becomes  a  stockholder.^**  Other  courts  hold  that  he 
will  be  liable  for  damages  in  an  action  on  the~case  for  assuming  to^ 
act  withouTatlthOhty,  out  that  he  doei>  flUt  HllliyeH  btiC6hie  a  member 
of  the  corporation,  and  cannot  be  held  liable  on  the  subscription.^*^ 
Ordinarily,  it  is  immaterial  that  a  subscription  is  made  by  an  agent 
for  an  undisclosed  principal ;  but  such  a  subscription  may  be  express- 
ly or  impliedly  prohibited  by  the  statute  or  charter.  Thus,  where  an 
act  incorporating  a  railroad  company  and  appointing  commissioners 
to  open  books  and  receive  subscriptions  required  them,  in  case  of  sub- 
scriptions in  excess  of  the  capital  stock,  to  distribute  the  stock  among 
the  subscribers  in  their  discretion,  and  in  a  manner  most  advantageous 
to  the  company,  it  was  held  that,  since  the  commissioners,  to  perform 
their  duty,  must  know  who  the  subscribers  are,  a  subscription  by  an 

i»T  Burr  V.  Wilcox,  22  N.  Y.  551.  It  Is,  of  course,  essential  that  authority 
be  shown.    See  McClelland  ▼.  Whiteley  (C.  0.)  15  Fed.  322. 

iss  Rutland  &  B.  R.  Go.  ▼.  Lincoln,  29  Vt  206.    Declarations  by  the  alleged 
principal  to  strangers,  that  he  had  taken  the  amount  of  stock  subscribed 
for  by  the  alleged  agent,  were  held  Insufficient  to  show  a  ratification.    Rut- 
land ft  B.  R.  Co.  ▼.  Lincoln,  supra.  Csee,  also,  as  to  what  constitutes  ratlfica-  N 
/"tion,  Ticonic  Water-Power  ManuTg  Co.  v.  Lang,  63  Me.  480;  McClelland  v.   J 
VJVhlteley  (C.  C.)  15  Fed.  322.    )  ^ 

is>  State  y.  Smith,  48  Vt  2^6,  284;  National  Commercial  Bank  y.  McI>onnell, 
92  Ala.  887,  9  South.  149;  Allibone  ▼.  Hager,  46  Pa.  48. 

i««  Salem  Milldam  Corp.  t.  Ropea,  9  Pick.  (Mass.)  187,  19  Am.  Dec  863. 
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agent  for  an  undisclosed  principal^  for  the  purpose  of  evading  Hit  stat- 
nte,  was  prohibited  and  unlawful.^^^ 


BAMB-AOENTS  TO  BSOETirB  BUBSOBXPTIOmL 

104.  The  penoA  veeeiTinc  a  snlMorlptlim  to  stoek  in  a  eozporatloB 

tliat  has  been  orsanlied  mmt  lie  dnly  antliorlBed,  mt  the  oorpo- 
ration  BLvst  ratify  his  aot*  to  render  the  embseription  binding* 

105.  If  the  eharter,  enabling  act,  or  artiolee  of  aseooiation  appoint 

partionlar  agents  to  reeeive  enbeoriptionsy  prior  to  or  after 
organisation,  no  other  person  has  authority  to  reoeive  them* 
They  may,  ho'srerer,  aet  by  deputy. 

106.  Agents  appointed  to  reeeive  snbseriptions  hare  sneh  authority 

only  as  is  oonf  erred  upon  them;  but  nnanthorised  aots  or  stipn* 
lations  may  bo  ratiiled  by  the  eorporationi 

Corporations  can  only  contract  by  agent  when  the  agent  has  been 
given  authority  to  enter  into  the  contract  A  contract  entered  into 
by  a  person  purporting  to  act  as  agent  for  a  corporation,  but  who  has 
not  been  given  authority  for  the  purpose,  does  not  bind  the  corpora- 
tion, and  therefore  does  not  bind  the  other  party.***  This  is  true  of 
subscriptions  taken  by  a  person  without  authority.***  Such  a  sub- 
scription will  become  binding,  however,  if  the  corporation  ratifies  its 
receipt,  and  adopts  it.*** 

It  often  happens  that  the  charter,  or  enabling  act,  or  articles  of  as- 
sociation appoint  or  prescribe  particular  agents  to  receive  subscrip- 
tions to  the  stock  of  a  corporation  which  it  is  proposed  to  organize,  or 
which  has  been  organized.  When  this  is  the  case,  no  other  person 
has  any  authority  to  receive  subscriptions.  A  subscription  received 
by  any  other  person  is  absolutely  void.  In  Shurtz  v.  Schoolcraft  & 
Three  Rivers  R.  Co.***  the  articles  of  association  of  a  railroad  com- 
pany, as  provided  by  the  general  law  under  which  it  was  formed,  nam- 
ed five  commissioners  to  open  books  for  subscriptions  to  stock.  The 
commissioners  did  not  open  books,  but  a  subscription  paper  was  cir- 
culated by  an  agent  appointed  by  the  board  of  directors,  and  the  de- 
fendant subscribed  thereon,  and  subsequently  on  several  occasions 
promised  to  pay  his  subscription.  It  was  held  that  the  subscription 
was  a  nullity,  and  that  the  defendant  was  not  liable  on  it.**^ 

1*1  Perkins  t.  Savage,  15  Wend.  (N.  Y.)  412. 
i«s  Post,  p.  480. 

i«t  Essex  Turnpike  Ck>rp.  v.  GoUins,  8  Mass.  2d2. 
i4«  Post,  p.  48dL 
i«B  9  Mich.  268. 

i««  And  see  Parker  v.  Railroad  Go.,  88  Mich.  23;  Northern  Gent  Michigan 
B.  Go.  T.  Bslow,  40  Mich.  222. 
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It  has  been  held  that  the  receiving  of  subscriptions  by  commis- 
sioners appointed  for  that  purpose  is  a  ministerial  act^  since  any  one 
has  a  right  to  subscribe  by  complying  with  the  statute,  and  that  it 
may,  therefore,  be  performed  by  an  agent  or  deputy  appointed  by  the 
conunissionerSy  and  that  the  commissioners  may  ratify  a  subscription 
received  by  one  without  authority.**^  But  where  the  commissioners 
are  required  to  distribute  stock  when  more  than  the  authorized  amount 
has  been  subscribed,  this  power  is  a  judicial  one,  being  "a  power  to 
exercise  a  discretion  founded  on  such  considerations  as  may  appear 
to  them  beneficial  to  the  company's  interests,"  and  cannot  be  exercised 
by  deputy.  There  being  no  provision  that  a  majority  shall  constitute 
a  quorum,  all  of  the  commissioners  must  be  present  to  hear  and  con- 
sult, though  a  majority  may  then  decide.  A  distribution  at  a  meeting 
of  less  than  all  the  commissioners  is  coram  non  judice  and  void.^^' 

Agents  appointed  to  receive  subscriptions,  either  before  or  after 
incorporation,  have  such  authority  only  as  is  conferred  upon  them.*** 
If  they  do  unauthorized  acts,  or  enter  into  unauthorized  stipulations 
with  subscribers,  such  acts  or  stipulations  may  become  binding  on  the 
corporation  by  ratification  or  adoption,  if  within  its  powers.* •• 


gAME-OOHDinONAI.   8UBSORIFTION8. 

107»  A  eomditloiiml  sulisoHptioii  to  stock  of  a  oorporation  i«  a  ««1iioiip-  yi/t^^ 
tlon  to  tako  effect  onlj  on  the  fnlflHlment  of  a  conditioiL  pre-  \   p 
eodeiLt.     The  sabeoiilier  does  not  leoome  a  iliarel&older,  nor    \j      ^  l 
liable  on  Us  rabeorlption,  until  tke  condition  is  cmbstantially   jf'*'^^ 
perf onned  aecordinff  to  its  tenns.     Wben  it  is  so  performed,  / 
the  subscription  becomes  abs<diite  and  nnconditionaL      <^ 

108.  Conditional  snbscriptions  after  organisation  of  a  corporation  are 

valid.  8nok  snbscriptions  prior  to  and  for  the  purpose  of  or- 
ganisation have  also  been  sustained;  but,  by  the  better  opinio^ 
^Fhere  it  is  proposed  to  orsanise  a  corporation  under  a  charter 
or  enabling  act  requiring  a  certain  amount  of  stock  to  be  sub- 
scribed, all  subscriptions  prior  to  organisation  niust  bo  absolute 
and  nnconditionaL  In  some  states,  ^^here  a  conditional  sub- 
scription is  made  in  such  a  case,  the  subscription  is  held  void; 
but  in  others  the  condition  only  is  void,  and  the  subscription  is 
valid. 

109.  Conditions  precedent  may  be  waived  either  by  express  agreement 

or  by  conduct  showing  such  an  intent. 


14T  Crocker  v.  Crane,  21  Wend.  (N.  Y.)  211,  84  Am.  Dec  228.    And  see 
Penobscot  R.  Co.  ▼.  White,  41  Me.  612,  66  Am.  Dec.  257. 
14S  Crocker  v.  Crane,  21  Wend.  (N.  Y.)  211,  84  Am.  Dec.  22a 

!*•  Post,  p.  480. 
"0  Post,  p.  486. 
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By  conditional  subscription  is  meant  a  subscription  the  liability  on 
which  and  the  rights  under  which  are  dependent  upon  a  condition 
precedent    Until  the  condition  is  fulfilled,  no  rights  or  liabilities  at  all 
arise  out  of  the  subscription.    There  is  another  class  of  subscriptions 
sometimes  erroneously  called  "conditional  subscriptions."    These  are 
absolute  subscriptions  on  special  terms.    They  are  described  by  some 
writers  and  courts  as  subscriptions  on  conditions  subsequent,  but  the 
better  term  is  that  applied  by  Mr.  Morawetz,  "subscriptions  upoin 
^special  terms."  ^•^    They  are  subscriptions  which  are  absolute  in  so  \ 
far  as  the  liability  thereon  is  concerned,  and  which  make  the  subscribei  1 
a  shareholder  before  compliance  with  the  stipulations  contained  there-  j 
in.    The  stipulations  are  merely  terms  of  the  contract  of  membership  I 
for  the  breach  of  which  by  the  corporation  the  subscriber  must  re-1 
sort  to  his  remedy  against  it,  as  by  action  for  damages.^'*    This  class 
of  subscriptions  will  be  considered  in  the  next  section,  and  we  will  then 
see  more  at  length  the  distinction  between  them  and  subscriptions  up- 
on conditions  precedent,  and  the  principles  upon  which  it  is  determined 
whether  a  particular  stipulation  is  a  condition  precedent  or  merely  a 
special  term. 

Subscriptions  after  Organization  of  the  Corporation. 

A  person,  in  subscribing  for  stock  in  a  corporation  which  has  already 
been  organized,  has  a  right  to  make  his  subscription  dependent  upon 
the  performance  or  fulfillment  of  a  condition  precedent,  provided  the 
corporation  sees  fit  to  accept  such  a  subscription,  and  provided  such 
subscriptions  are  not  expressly  or  impliedly  prohibited  by  its  charter. 
In  other  words,  he  has  a  right  to  agree  with  the  corporation  that  he 
will  take  stock  and  become  a  shareholder  when  a  certain  thing  hap- 
pens or  is  done.  To  allow  such  subscriptions  after  the  corporation 
has  been  organized  is  not  contrary  to  public  policy.  In  such  a  case 
the  subscriber  does  not  become  a  shareholder,  and  therefore  is  not 
entitled  to  the  rights  nor  subject  to  the  liabilities  of  a  shareholder, 
until  the  condition  is  performed  according  to  its  terms.  His  sub- 
scription is  merely  an  agreement,  or,  according  to  some  opinions,  an 
offer,  to  become  a  shareholder  when  the  condition  has  been  fulfilled. 
Upon  its  fulfillment,  without  any  further  act  or  assent  on  his  part,  he 
becomes  a  shareholder  and  is  liable  on  his  subscription.*  •• 

ifii  1  Mor.  Ck>rp.  {  82  et  seq.  ibs  Post,  p.  2^ 

i»«Taggart  v.  Railroad  Co.,  24  Md.  563,  89  Am.  Dec.  760;  Webb  v.  Rail- 
road Co.,  77  Md.  92,  26  Atl.  113,  39  Am.  SL  Rep.  396 ;  Corey  v.  Morrill,  61  Vt 
598,  17  Atl.  840;  Ashtabula  &  N.  L.  R.  Co.  ▼.  Smitb,  15  Ohio  St  328;  Chase 
y.  Railroad  Co.,  38  111.  216;  Armstrong  y.  Karshner,  47  Ohio  St  276^  24  N.  E. 
897;  Philadelphia  &  W.  C.  R.  Co.  v.  Hickman,  28  Pa.  318;  Caley  v.  Railroad 
Co^  80  Pa.  3G3;  Hanover  Junction  &  S.  R.  Co.  y.  Grubb,  82  Pa.  36;  Montpelier 
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Thus,  where  a  subscription  to  stock  in  a  railroad  company  is  ex- 
pressly made  upon  condition  that  the  road  shall  be  located  upon  a 
certain  route,  the  location  of  the  road  upon  that  route  is  a  condition 
precedent  to  any  liability  on  the  subscription.  The  subscriber  does 
not  become  a  shareholder  at  all  until  then,  but  when  the  road  is  so 
located  the  subscription  becomes  absolute  and  unconditional,  and  the 
subscriber  becomes  eo  instanti  a  shareholder,  with  all  the  rights  and 
privileges  and  subject  to  all  the  liabilities  of  the  other  shareholders.^^* 
So,  a  subscription  to  stock  of  a  railroad  company  may  be  made  upon 
condition  that  the  road  shall  be  put  under  contract  for  grading  or 
construction  between  certain  points,^***  or  that  it  shall  be  completed  in 
whole  or  in  part,  or  completed  and  put  in  operation,*  ••  or  that  a  con- 
tract shall  be  made  for  equipping  and  ironing  it.**^  So  a  person  may 
subscribe  on  condition  that  a  certain  amotmt  of  stock  shall  be  sub- 
scribed. In  such  a  case  he  does  not  become  a  shareholder,  and  is  not 
liable  on  his  subscription,  until  bona  fide  binding  and  absolute  sub- 
scriptions to  the  amount  specified  and  of  the  kind  specified  have  been 
received ;  and,  if  some  of  the  subscriptions  relied  upon  to  make  up  the 

ft  W.  River  R.  Go.  v.  Langdon,  46  Vt  284;  Reld  ▼.  Detroit  Ideal  Paint  Co.. 
132  Mich.  528,  94  N.  W.  3. 

18*  McMUlan  ▼.  Railroad  Oo.,  15  B.  Mon.  (Ky.)  218,  61  Am.  Dec.  181;  Hen- 
derson &  N.  R.  Ck>.  V.  LeaveU,  16  B.  Mon.  364;  Taggart  v.  Jgallrofrd  Oo.,  24 
Md.  563,  89  Am.  Dec.  760;  Baltimore  ft  D.  P.  R.  Co.  v.  Pumphrey,  74  Md.  86. 
21  AtL  559;  New  Albany  ft  S.  R.  Ck>.  v.  McGormick,  10  Ind.  499,  71  Am.  Deo. 
387;  Parker  v.  Thomas,  19  Ind.  213,  81  Am.  Dec.  385b  Such  a  condition  only 
requires  location  of  the  road  on  the  route  designated.  It  does  not  require 
actual  construction  and  completion  of  the  road  before  calling  for  payment  of 
subscriptions.  Miller  y.  Railroad  Ck).,  40  Pa.  287,  80  Am.  Dec.  570.  In  New 
York  it  has  been  held  that  it  is  contrary  to  public  policy  to  allow  subscrip- 
tions to  the  capital  stock  of  a  railroad,  turnpike,  or  other  similar  corporation, 
on  condition  that  the  road  shall  be  located  on  a  certain  route,  or  that  its 
station  or  depot  shall  be  located  at  a  particular  point,  as  it  was  considered 
that  the  directors  should  be  left  free  to  so  act  in  these  respects  as  to  best 
senre  the  Interests  of  the  public.  They  hold  that  such  a  subscription  is  void, 
and  the  subscriber  does  not  become  a  shareholder  on  performance  of  the 
condition.  Butternuts  ft  Oxford  Turnpike  Oo.  t.  North,  1  Hill  (N.  Y.)  518; 
Ft.  Edward  ft  F.  M.  Plank-Road  Oo.  ▼.  Payne,  15  N.  Y.  583.  Most  courts, 
however,  sustain  such  a  condition,  at  least  if  the  company  is  not  restricted 
from  also  locating  lines,  stations,  or  depots  along  other  routes,  or  at  other 
points,  or  otherwise  doing  whatever  the  public  convenience  may  require,  and 
many  of  them  sustain  such  conditions  without  qualification.  See  the  cases 
dted  above. 

isfi  Oonnecticut  ft  P.  R.  R.  Oo.  v.  Baxter,  32  Vt  805. 

ifi«  Paducah  ft  M.  R.  Oo.  v.  Parks,  86  Tenn.  554,  8  S.  W.  842;  Armstrong  v. 
Earshner,  47  Ohio  St  276,  24  N<  B.  897;  Lesher  v.  Earshner,  47  Ohio  St  802, 
24  N.  E.  882;  Webb  v.  Railroad  Oo.,  77  Md.  92,  26  AtL  113,  89  Am.  St  Rep. 
896. 

iBT  Brand  v.  Railroad  Oo.,  77  Oa.  506|(  1  8.  IL  250. 
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required  amount  were  conditional,  it  must  be  shown  that  the  condi- 
tions have  been  performed,  so  that  the  subscriptions  have  become 
absolute.*** 

As  stated  above,  in  the  case  of  a  subscription  upon  condition  pre- 
cedent, the  condition  must  be  performed  before  any  liability  on  the 
subscription  will  attach.  And  it  must  be  performed  according  to  its 
terms,  and  within  the  time  limited,  or  within  a  reasonable  time,  where 
no  time  is  specified.***  A  substantial  performance,  however,  as  is 
the  case  with  o&er  contracts,  is  sufficient*** 

In  some  of  the  cases  it  is  said  that  a  conditional  subscription  which 
the  corporation  is  authorized  to  receive  is  a  mere  continuing  oflFer 
until  the  condition  is  performed ;  that  the  condition  must  be  perform- 
ed to  constitute  an  acceptance  of  it;  and  that  until  then  it  may  be 
withdrawn.***     But  other  courts,  more  properly,  it  seems,  hold  thaK 
after  acceptance  or  assent  by  the  corporation  to  a  conditional  subscrip-  \ 
tion,  which  it  is  authorized  to  take,  the  subscriber  is  bound  until  per-  i 
formance  of  the  condition  to  await  such  performance;  that  he  can- I 
not  withdraw  the  subscription  unless  the  performance  is  unreasonablyy 
delayed.***     If  performance  of  the  condition  is  unreasonably  delay- 
ed, he  may  withdraw,^**  or  perhaps  the  subscription  would  lapse  with- 
out express  withdrawal.***     If  a  time  is  specified  for  performance  of 
the  condition,  the  subscription  will  lapse,  and  become  void,  if  it  is  not 
performed  within  that  time.^**  ^ 

A  conditional  subscription,  which  is  not  a  present  valid  contractA 
because  the  corporation  has  no  authority  at  the  time  it  is  made  to] 
accept  conditional  subscriptions,  will  constitute  a  continuing  offer  toN 
subscribe  upon  the  specified  conditions;  and  when  those  conditions 

is>  Philadelphia  &  W.  C.  R.  Go.  ▼.  Hickman,  28  Pa.  83JB;  Union  Hotel  Co. 
T.  Hersee,  79  N.  T.  464,  35  Am.  Rep.  536;  Brand  ▼.  Railroad  Co.,  77  Ga.  506,  1 
a  B.  255;  People's  Ferry  Co.  v.  Balch,  8  Gray  (Mass.)  303;  Troy  &  G.  R.  Co.  v. 
Newton,  Id*  596;  New  York  Exchange  Co.  ▼.  De  Wolf,  31  N.  T.  278;  Johnson 
v.  Schar,  9  S.  D.  536^  70  N.  W.  838;  post,  p.  28a  Of  course  void  BUbscrlptions, 
like  subscriptions  at  common  law  by  married  women,  cannot  be  considered  in 
determining  whether  the  required  amount  has  been  subscribed.  Hahn's  Ap- 
peal (Pa.)  7  Atl.  482.  Where  the  condition  of  a  subscription  to  stock  of  a 
railroad  company  is  that,  in  the  Judgment  of  the  directors,  a  sufficient  amount 
be  subscribed  to  build  the  road,  the  condition  is  performed  when  the  board 
of  directors  in  good  faith  pass  a  resolution  that  sufficient  stock  has  been  sub- 
scribed, though  they  may  be  mistaken.    Cass  y.  Railway  Co.,  80  Pa.  St  31. 

ifi»  Ticonic  Water  Power  &  ManuTg  Co.  y.  Lang,  63  Me.  480. 

leo  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  §  86;  O'Neal  y.  King,  48  N.  C.  517. 

lei  Webb  y.  Railroad  Co.,  77  Md.  92,  26  Atl.  113,  39  Am.  St.  R^.  890. 

i«2  Armstrong  y.  Karshner,  47  Ohio  St  276^  24  N.  B.  897. 

i«<  See  Steyens  t.  Corbitt,  83  Mich.  458. 

x*^  See  Blake  y.  Brown,  80  Iowa,  277,  45  N.  W.  751. 

it»  Ticonic  Water  Power  &  Manufg  Co.  y.  Lang,  63  Me.  48Ql 
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are  performed,  if  the  offer  be  not  before  withdrawn,  it  will  become  an  i 
absolute  and  unconditional  subscription.***  The  difference  between 
such  a  subscription  and  a  conditional  subscription  which  the  corpora- 
tion is  authorized  to  receive  is  that  the  former  becomes  a  binding 
contract  when  accepted,  though  the  subscriber  does  not  become  a 
shareholder,  nor  liable  as  such,  until  the  condition  is  performed,  while 
the  latter  does  not  become  binding  until  the  condition  is  performed, 
and  may,  at  any  time  before  then,  be  withdrawn,**^ 

Subscriptions  Prior  to  Incorporation. 

Subscriptions  upon  conditions  precedent,  made  prior  to  procuring 
a  special  charter,  or  prior  to  the  organization  of  the  corporation  un- 
der a  general  law,  have  been  sustained  in  some  cases.***  But  the 
validity  of  such  subscriptions  is  very  doubtful,  for  they  allow  in- 
dividuals to  obtain  charters  from  the  government  on  subscriptions 
which  may  never  become  binding.  Furthermore,  they  may  operate 
as  a  fraud  upon  other  persons  who  subscribe  absolutely,  and  on  the 
faith  of  the  ether  subscriptions,  and  upon  creditors  who  trust  the  cor- 

»ration  on  the  faith  of  such  subscriptions. 

It  has  been  held,  and  may  perhaps  be  regarded  as  established  law« 
that  where  the  charter  or  enabling  act,  under  which  it  is  proposed  tA 
organize  a  corporation,  requires  a  certain  amount  of  stock  to  be  sub-\ 
scribed  before  corporate  powers  can  be  exercised,  persons  subscribing  I 
for  stock  prior  to  organization  of  the  corporation,  and  for  the  purpose  I 
of  organization,  cannot  attach  conditions,  but  their  subscriptions  must/ 
be  absolute  and  unconditional.    The  commissioners  or  other  agents 
Sve  no  power  to  receive  subscriptions  dependent  upon  conditions 
precedent.    As  was  said  by  the  Pennsylvania  court,  "the  commis 
sioners  who  are  appointed  to  receive  subscriptions  are  jStHESlacr 
credited  agents  of  the  corporation,  for  it  is  not  yet  in  being,  b 
rather  thrj^ents  oi  the  puDUc^  acting  under  limited  and  definite  pow- 
ers, which  every  one  is  bound  to  know;  and,  ifjhe^Jbejnisled  by  repre- 
sentations wnicn  such  agents  nave  no  right  to  make,  it  is  his  own 
foll^    Any  other  rule  would  lead  to  the  procurement  from  the  com- 
monwealth of  valuable  charters  without  any  absolute  capital  for  their 
support,  and  thus  give  rise  to  a  system  of  speculation  and  fraud  which 
would  be  intolerable."  ***     So,  in  Surke  v.  Smith,*^*  it  was  said  by 
Mr.  Justice  Strong,  speaking  of  the  invalidity  of  conditional  subscrip- 

166  Armstrong  t.  Karsbner,  47  Ohio  St  276»  24  N.  B.  807. 
^6T  Armstrong  ▼.  Karshner,  supra. 

168  See  Montpelier  &  W.  B.  R.  Go.  ▼.  Langdon,  46  Yt  284;  People^s  Ferry 
Go.  ▼.  Balch,  8  Gray  (Mass.)  303. 
166  Galey  v.  Railroad  Go.,  80  Pa.  863. 
iTo  16  WalL  (U.  S.)  390,  21  L.  Ed.  S&U 
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tions  prior  to  organization  of  a  railroad  corporation :  "When  a  com- 
pany is  incorporated  under  general  laws,  *  *  *  and  the  law  pre- 
scribes that  a  certain  amount  of  stock  shall  be  subscribed  before  cor- 
porate powers  shall  be  exercised,  if  subscriptions,  obtained  before  the* 
organization  was  effected,  may  be  subsequently  rendered  unavailable 
by  conditions  attached  to  them,  the  substantial  requirements  of  the 
laws  are  defeated.  The  purpose  of  such  a  requisition  is  that  the  state 
may  be  assured  of  the  successful  prosecution  of  the  work,  and  that 
creditors  of  the  company  may  have,  to  the  extent,  at  least,  of  the  re- 
quired subscription,  the  means  of  obtaining  satisfaction  of  their  claims. 
The  grant  of  the  franchise  is,  therefore,  made  dependent  upon  secur- 
ing a  specified  amount  of  capital.  If  the  subscriptions  to  the  stock 
can  be  clogged  with  such  conditions  as  to  render  it  impossible  to  col- 
lect the  fund  which  the  state  required  to  be  provided  before  it  would 
assent  to  the  grant  of  corporate  powers,  a  charter  might  be  obtained 
without  any  available  capital.  Conditions  attached  to  subscriptions^ 
which,  if  valid,  lessen  the  capital  of  the  company,  thus  depriving  the\ 
state  of  the  security  it  exacted  that  the  railroad  would  be  built,  and 
diminishing  the  means  intended  for  the  protection  of  creditors,  are, 
therefore,  a  fraud  upon  the  grantor  of  the  franchise,  and  upon  those  y 
who  may  become  creditors  of  the  corporation.  They  are  also  a  fraud 
upon  unconditional  stockholders,  who  subscribed  to  the  stock  in  the 
faith  that  capital  sufficient  would  be  obtained  to  complete  the  pro- 
jected work,  and  who  may  be  compelled  to  pay  their  subscriptions, 
though  the  enterprise  has  failed,  and  their  whole  investment  has  been  1 
lost.    It  is  for  these  reasons  that  such  conditions  are  denied  any  effect."  1 

In  New.YQtkiiJs  held  that  a  conditional  subscription  prior  to  such 
an  incorporation  is  a  nullitVp  and  that  no  rights  or  liabilities  at  all  can 
arise  out  of  it,^^*     In  Pennsylvania  it  is  held  that  the  condition  only 
45  void,  and  that  the  subscription  is  to  be  treated  as  absolute  and  un- 
conditional.*^*    ■ 

Conditions  must  be  Expressed  in  the  Writing, 

/       In  Pexmsylvania,  because  of  the  fact  that  the  courts  of  law  m  that 

f'^^""'      state  have  equitable  jurisdiction,  a  written  contract  that  is  absolute 

*^      >^    on  its  face  may  be  shown  by  parol  evidence  to  have  been  conditional, 

y,    fi/\      and  oral  conditions  precedent  may  be  shown  to  defeat  a  recovery  on 

*  >  * "  a  written  subscription  that  is  absolute  on  its  f ace.*^*     In  most,  if  not 

in  all,  of  the  other  states  the  rule  excluding  parol  evidence  to  vary  a 

iTi  Troy  &  B.  R.  Ck>.  t.  Tlbbits,  18  Barb.  (N.  T.)  297. 

iTaCaley  t.  Railroad  Co.,  80  Pa.  363;  Boyd  v.  Railway  Co.,  90  Pa.  169; 
Pittsburgh  ft  S.  R.  Co.  ▼.  BIggar,  34  Pa.  455;  Bavington  y.  Railroad  Co.,  Id. 
35a 

iTt  Sm  Miller  r.  Railroad  Co.,  87  Pa.  95,  30  Am.  Rep.  349. 
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written  contract  will  render  oral  conditions  void,  and  a  condition^  to 
have  any  effect,  must  be  expressed  in  the  writing.  ^^^ 

Waiver  of  Condition  Precedent. 

Performance  of  a  condition  precedent  in  a  subscription  may  be 
waived  by  the  subscriber,  and  in  such  a  case  he  cannot  set  up  non- 
performance to  escape  liability  on  the  subscription,*^*  And  the  waiv- 
er may  not  only  be  by  an  express  agreement,  either  oral  or  written, 
but  it  will  be  implied  from  any  conduct  on  his  part  which  clearly  shows 
an  intention  not  to  insist  upon  the  condition.  Thus,  in  the  absence 
of  special  circumstances  negativing  an  intent  to  waive  a  condition,  a 
waiver  will  be  implied  if  the  subscriber,  knowing,  or  with  the  means 
of  knowing,  that  the  condition  has  not  been  complied  with,  acts  as 
a  shareholder,  or  pays  his  subscription.*^* 

1T4  1  Thomp.  Corp.  {  1149;  Masoni^  Temple  Ass'n  of  Minneapolis  ▼.  Channell, 
43  Minn.  853,  45  N.  W.  716;  Wight  v.  RaUroad  Co.,  16  B.  Mon.  (Ky.)  4,  63  Am. 
Dec.  622;  Fairfield  Ck>iinty  Turnpike  Co.  ▼.  Thorp,  13  Conn.  173. 

iT»i  Thomp.  Corp.  {  1836;  O'Donald  y.  Railroad  Co.,  14  Ind.  259;  SUpher 
T.  Barhart,  83  Ind.  173;  Chamberlain  y.  Railroad  Co.,  15  Ohio  St.  225;  Hntch- 
ins  y.  Smith,  46  Barb.  (N.  Y.)  235;  Wood  Haryester  Co.  y.  Jeff^^^n,  71 
Minn.  367,  74  N.  W.  149;  Wyman  y.  Bowman,  127  Fed.  257,  62  C.  a  A.  189; 
Wright  y.  Agelasto,  164  Va.  159,  51  S.  B.  191;  post,  p.  301* 

iTt  Comeirs  Appeal,  114  Pa.  153,  6  Atl.  258;  Mack's  Appeal  (Pa.  Sup.)  7 
Atl.  481.  But  see,  contra,  Atlantic  Cotton  Mills  y.  Abbott,  9  Cush.  (Mass.) 
423.  The  decision  In  this  case  Is  the  result  of  the  ruling  In  Massachusetts 
that  a  subscription  raises  no  Implied  promise  to  pay,  and  that  the  express 
promise  is  collateral  to  It  That  part  payment  of  a  subscription  is  a  walyer 
of  unperformed  conditions  precedent,  see  (Comeirs  Appeal,  supra;  Mack's  Ap- 
peal, supra.  G  lying  unconditional  notes  for  the  amount  of  a  subscription  is 
a  walyer  of  a  condition  precedent  In  the  subscription,  if  It  appears  from  the 
dates  on  which  they  are  payable,  or  from  other  circumstances,  the  perform- 
ance of  the  condition  was  not  intended  to  precede  payment  of  the  notes. 
Keller  y.  Johnson,  11  Ind.  337,  71  Am.  Dec.  355.  But  it  is  otherwise  if  the 
circumstances  under  which  the  notes  were  giyen  do  not  show  an  intention 
to  walye  the  condition.  Parker  y.  Thomas,  19  Ind.  213»  81  Am.  Dec  385; 
Hawkins  y.  Citizens'  Real-Estate  St  L  Co^  88  Or.  544,  64  Pac.  82a 
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BUBSOBIPTIONS  UPON  BPEOIAIi  TERMS. 

110»  Bnbsoriptioiis  npon  ■peoial  terms  man  absolnte  rabsoHptloiifl,  hj 
Tlirtue  of  ivUeli  the  ■ubeeHber  beeomei  a  eliareliolder,  and  lia- 
ble on  Ilia  inbeeription,  withont  perf  ormanoe  of  the  etlpnla- 
tione,  the  itlpvlatlone  beln^:  merely  terms  of  his  oontraot  of 
membership. 

111.  Snbseriptions  npon  speoial  terms  are  Talid  ezeept 

(a)  Where  the  stipulations  are  nltra  Tires,  or  inconsistent  n^ith  the 

eharter  or  articles  of  incorporation. 

(b)  Where  they  operate  as  a  frand  npon  the  other  shareholders  by 

snbjectini:  the   subscriber  to   lighter  bnrdens,   or  fi^Tin^   him 
creator  rights  and  privileses. 
(e)   Where  they  operate  as  a  frand  npon  the  creditors  of  the  corpora- 
tion ivho  contract  with  it  on  the  faith  of  the  capital  stoch  being 
fnlly  paid* 

112.  Only  the  managing  agents  of  a  corporationr-«s  the  directors 

haTe  poiver  to  accept  subscriptions  on  special  terms,  bnt  they 
may  adopt  or  ratify  snch  subscriptions  tahen  without  authority 
by  commissioners  prior  to  incorporation^  or  by  other  agents. 

The  flistinction  between  conditional  subscriptions  or  subscriptions 
upon  conditions  precedent,  which  we  have  consiaered  in  the  preceding 
sectidn,  and  subscriptions  upon  special  terms,  or,  as  they  are  some- 
times inaptly  termed,  subscriptions  upon  conditions  supsequent.  is  a 
very  impnrj^^nt  nne.     In  the  ^brnierTas^welTiiave  seen,  tne  subscijbg^ 
loes  not  become  a  shareholder  at  all,  nor  liable  on  his  subscription^^ 
until "ffiFcon3iFiOn  hai  been -performed.* ^'^     In  the  latter,  liability  oiP\ 
the  subscription,  and  the  right  to  membershi£,  do  not  Oepend  at  ail  J 
upon  pffrtQrmanf;;^  nf  the   stipulations."    THe   subscriber   becomes  a 
shareholder  at  once,  with  all  the  rights   and  liabilities  of  a  share- 
holder, and  the  stipulations  are  merely  terms  of  his  contract  of  mem- 
bership, for  the  breach  of  which  he  must  seek  his  remedy  against  the 
corporation.*^*     In  Paducah  &  M.  R.  Co.  v.  Parks"*  a  subscription 
to  stock  in  a  railroad  company  provided  that  one-fourth  should  be 

ITT  Ante,  p.  287. 

ITS  *<A  subscription  on  a  condition  subsequent  contains  a  contract  between 
the  corporation  and  the  subscriber  whereby  the  corporation  agrees  to  do  some 
act,  thereby  combining  two  contracts— one,  the  contract  of  subscription;  the 
other,  an  ordinary  contract  of  a  corporation  to  perform  certain  specified  acts. 
The  subscription  is  valid,  and  enforceable  whether  the  conditions  are  per- 
formed or  not.  The  condition  subsequent  is  the  same  as  a  separata  mpptArni 
contract  between  the  corporation  and  the  jsubscriDer^  for  breach  of  which  an 
action  for  damages  is  the  remedy."  1  Cook^  Stock,  Stockh.  &  Corp.  Law,  § 
78,  quoted  with  approval  in  Morrow  v.  Steel  Co.,  87  Tenn.  262,  10  S.  W.  495, 
8  li.  R.  A.  37,  10  Am.  St.  Rep.  648.    And  see  1  Mor.  Prlv.  Corp.  S  82. 

iT»  86  Tenn.  554,  8  S.  W.  842. 
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paid  when  the  road  should  be  completed  to  a  certain  county  line,  the 
remainder  "to  be  paid  in  four  equal  installments  of  four  months  as 
the  work  progresses  through  the  county,  provided  the  company  estab- 
lishes a  depot  on  said  road"  at  a  certain  point.  It  was  held  that  com- 
pletion of  the  road  to  the  specified  county  line  was  a  condition  pre- 
cedent to  any  liability  on  the  subscription,  being  made  so  by  express 
terms,  but  that  the  erection  of  the  depot  was  an  independent  stipula- 
tion, and  not  a  condition  precedent  to  rights  of  membership  and  lia- 
bility on  the  subscription.  So,  in  Red  Wing  Hotel  Co.  v.  Friedrich,"® 
the  defendants  had  subscribed  for  shares  in  a  hotel  company  to  be 
organized  the  shares  to  be  paid  for  at  such  times  and  in  such  amounts 
as  the  board  of  directors  might  from  time  to  time  require.  The 
subscription  provided  that  it  was  upon  the  condition  that  the  hotel 
to  be  built  by  the  company  should  be  located  on  a  certain  block.  It 
was  held  that  the  building  of  the  hotel  was  not  a  condition  precedent 
to  the  right  of  the  corporation  to  assess  the  shares  and  collect  the 
assessments,  as  it  was  evident  that  the  parties  intended  that  the  hotel 
should  be  built  with  money  realized  on  the  subscriptions.*  •^ 

Whether  a  particular  stipulation  in  a  subscription  is  a  (por^^ition 
precedent  or  merely  an  independent  stipulation  or  special  term  is  _ 
purely^  question  91  inter^^jon,  and  the  intention  is  to  be  determined 
by  considering,  not  only  the  words  of  tHe  particular'  clause,  but  ^sq 
the  langiiage  ot  the  whole  contract,  the  situation  of  the  parties,  the 
nature  of  the  act  required,  and  the  whole  subiect-i|iattgr  ^  which  it 
relates.***  The  courtslean  strongly  towards  holding  stipulations  to 
be  special  terms,  rather  than  conditions  precedent.  While  the  ya- 
lidity  of  conditional  subscriptions  is  too  firmly  established  to  be  now 
questioned,  the  courts  do  not  favor  them,  and  they  will  not  hold  a 
stipulation  to  be  a  condition  precedent  unless  the  intention  to  make 
it  so  is  clear.  This  is  proper,  for,  if  a  subscriber  desires  to  make  his 
liability  dependent  upon  the  performance  of  stipulations  by  the  cor- 
poration, it  is  very  easy  for  him  to  do  so  in  express  terms.*®*  A 
stipulation  certainly  can  never  be  considered  a  condition  precedent 
when  it  appears  that  it  was  contemplated  that  the  subscriber  should 
vote  at  stockholders'  meetings,  or  otherwise  act  as  a  shareholder.*** 

ISO  26  Minn.  112,  1  N.  W.  827. 

181  For  other  Illustrations  of  special  terms,  as  distinguished  from  con- 
ditions precedent,  see  Johnson  y.  Railrotfd  Ck>.,  81  Ga.  725,  8  S.  B.  531;  Ameri- 
can Building  &  Loan  Ass'n  y.  Bainbolt,  48  Neb.  434^  67  N.  W.  493. 

is>  See  Lane  y.  Brainerd,  30  Ck>iin.  565;  Johnson  y.  Bailroad  Co.,  81  Ga. 
725,  8  S.  B.  531. 

18S  Padncah  &  M.  R.  Oo.  y.  Parks,  86  Tenn.  564^  8  S.  W.  842. 

184  1  Mor.  Priy.  Ck>rp.  §  89;  Morrow  y.  Steel  Co^  87  Tenn.  262^  10  a  W.  495, 
501,  3  L.  R.  A.  37,  10  Am.  St  Rep.  658. 
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And  clearly,  when  a  subscription  is  conditioned  that  the  money  ac- 
quired therefrom  shall  be  expended  in  a  certain  way,  the  stipulation 
is  a  special  term,  and  not  a  condition  precedent,  for  the  money  can« 
not  be  expended  until  it  has  been  paid.*** 

Validity  of  Subscriptions  upon  Special  Terms. 

A  corporation  has  no  authority  to  receive  subscriptions  upon  special 
terms  where  the  stipulations  are  beyond  its  powers,  or  inconsistent 
with  the  charter  or  articles  of  incorporation.    This  is  clear,  and  does 
not  require  the  citation  of  authorities.    Nor  has  it  the  power  to  re- 
ceive a  subscription  upon  such  terms  as  will  operate  as  a  fraud  upon 
the  other  shareholders  by  subjecting  the  subscriber  to  lighter  bur- 
dens, or  giving  him  greater  rights  and  privileges,  or  as  a  fraud  upon 
creditors  of  the  corporation  by  withdrawing  the  capital.     It  is  welK 
settled,  therefore,  that  an  agreement  between  a  corporation  and  a  \ 
subscriber,  by  which  the  subscription  is  not  to  be  payable,  or  is  to  be 
payable  in  part  only,  whether  it  be  for  the  purpose  of  pretending  that 
the  stock  is  really  greater  than  it  is,  or  for  the  purpose  of  preventing 
the  predominance  of  certain  shareholders,  or  for  any  other  purpose,  is  i 
illegal  and  void,  and  cannot  be  interposed  as  a  defense  in  an  actionJ 
on  the  subscription.***    In  these  cases  the  stipulation  itself  only  i^ 
(void,  and  does  not  affect  the  subscription.    The  courts  hold  the  sub- 
scriber to  his  subscription  as  if  the  unlawful  agreement  had  not  been 

!••  Henderson  &  N.  R.  R.  v.  Lea  veil,  16  B.  Mon.  (Ky.)  358.  In  Ck>nnecticnt 
&  P.  R.  Ck).  V.  Bailey,  24  Vt  465,  58  Am.  Dee.  181,  W.  D.  Smith,  Caa  Gorp. 
68,  Shep.  Gas.  Oorp.  28,  there  was  a  requirement  in  the  charter  of  a  railroad 
company  that  it  should,  within  a  certain  time,  expend  a  given  sum  in  the 
construction  of  its  road.  The  court  held  that  this  was  not  a  condition  pre- 
cedent to  liability  on  subscriptions.  It  would  have  been  the  same  had  the 
provision  been  expressly  incorporated  in  the  subscription.  "It  would  be  ex- 
tremely inconsistent,"  it  was  said,  '*to  say  that  the  corporation  must  expend 
that  sum  in  the  construction  of  its  road;  and  at  the  same  time  deny  the  right 
and  power  of  collecting  their  subscriptions  for  that  purpose." 

i8«  White  Mountains  R.  Oo.  v.  Eastman,  84  N.  H.  124;  Melyin  v.  Insurance 
Co.,  80  IlL  446,  22  Am.  Rep.  199;  Union  Mut  Life  Ins.  Ck>.  ▼.  Frear  Stone 
Manurg  Co.,  97  111.  537,  37  Am.  Rep.  129;  Hickling  v.  Wilson,  104  111.  54;  Bates 
V.  Lewis,  3  Ohio  St  459;  Henry  ▼.  Railroad  Co.,  17  Ohio,  187;  Meyer  v.  Blair, 
109  N.  Y.  600,  17  N.  B.  228,  4  Am.  St  Rep.  500;  New  York  Park  Bldg.  Ass^n 
y.  Barnes,  39  Neb.  834,  68  N.  W.  440,  W.  D.  Smith,  Cas.  Corp.  42,  Shep.  Cas. 
Corp.  21;  Northrop  y.  Bushneli,  38  Conn.  498;  Burke  y.  Smith,  16  WalL  (XJ. 
S.)  390,  21  Jj.  Bd.  361;  Upton  y.  Tribilcock,  91  U.  S.  45,  23  U  Bd.  203,  1 
Oumming,  Caa  Priy.  Corp.  824;  Robinson  y.  Railroad  Co.,  32  Pa.  334,  72  Am. 
Dec  792;  Connecticut  &  P.  R.  R.  Co.  y.  Bailey,  24  Vt  465,  58  Am.  Dec.  181, 
W.  D.  Smith,  Cas  Oorp.  63,  Shep.  Cas.  Corp.  28;  Blodgett  y.  Morrill,  20  Vt 
509;  Boney  y.  Williams,  55  N.  J.  Bq.  691,  38  Atl.  189.    So.  an  agreement  that. 

ra  subscriber  may  withdraw  the  money  paid  for  his  shares,  and  cancel  thej 
subscription,  is  yoid.    Melyin  y.  Insurance  Co^  supra;  post,  p,  819l 
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made,  as  the  only  means  of  preventing  fraud  and  protecting  the  otiier 
subscribers  and  creditors.**^ 

An  agreement  that  a  subscriber  need  not  pay  at  all,  or  that  he  need 
pay  part  only  of  his  subscription,  is  void  as  against  creditors  of  the 
corporation,  even  though  the  corporation  and  all  the  other  share- 
holders may  be  parties  to  it;  but,  if  no  rights  of  creditors  intervene, 
and  the  subscription  is  not  necessary  to  make  up  the  amount  of  stock 
required  by  the  charter,  so  that  there  is  no  fraud  upon  the  state,  the 
agreement  is  binding  upon  the  corporation  and  the  other  sharehold- 
ers."* 

Subject  to  the  restrictions  above  stated,  a  corporation  may  accept 
subscriptions  upon  special  terms.  A  railroad  company  may  agree  to 
build  a  depot  at  a  certain  place  in  order  to  procure  subscriptions  from 
the  residents  of  that  neighborhood.*"*  It  may  be  agreed  that  the 
stock  may  be  paid  for  in  work  or  in  materials,  provided  the  work  or 
materials  are  an  equivalent  in  value.***  "In  general,  subscriptions  to 
the  capital  stock  of  a  corporation  may  be  conditional  as  to  the  time, 
manner,  or  means  of  payment,  or  in  any  other  way  not  prohibited  b> 
statute,  or  the  rules  of  public  policy,  and  not  beyond  the  corporate 
powers  of  the  corporation  to  comply  with."  *** 

IVho  may  Receive  Subscriptions  on  Special  Terms. 

Only  the  managing  agents  of  a  corporation  are  authorized  to  re- 
ceive subscriptions  upon  special  terms.  They  cannot  be  received  prior 
to  incorporation  by  the  commissioners  appointed  to  receive  subscrip- 
tions, unless  such  authority  is  expressly  conferred  upon  them  by  the 
charter  or  articles  of  association.***  But  a  subscription  upon  special  ^ 
terms,  received  by  such  agents  without  authority,  may,  if  not  with- 
drawn, be  treated  as  a  continuing  offer  to  the  corporation,  and  will 
become  binding  if  accepted  by  the  managing  agents  after  the  corpora-"^ 
tion  has  been  organized.***  An  agent  to  solicit  subscriptions,  ap- 
pointed by  the  managing  agents  of  a  corporation  after  its  organiza- 
tion, cannot  accept  subscriptions  upon  special  terms  unless  authority 
to  do  so  has  been  conferred  upon  him.     If  he  does  accept  such  a  sub- 

187  See  the  cases  above  cited. 

!••  Winston  ▼.  Brooks,  129  111.  64,  21  N.  B.  514,  4  I*  R.  A.  507. 

!••  Padncah  &  M.  R.  Go.  v.  Parks,  86  Tenn.  554,  8  S.  W.  842. 

1*0  Post,  p.  86S. 

i»i  1  Oook,  Stock,  StocklL  &  Corp.  Law,  §  88.  A  contract  by  a  corporation 
to  sell  shares  with  option  to  the  bnyer  to  return  and  receive  back  the  price, 
no  rights  of  creditors  being  involved,  is  valid.  Vent  v.  Dnluth  Coffee  &  S. 
Co.,  64  Minn.  307,  67  N.  W.  70.  Of.  New  Haven  Trust  Co.  v.  Gaffney,  73  Conn. 
480,  47  Atl.  760. 

i*a  1  Mor.  Corpb  i  83.  &••  1  Mor.  Corp.  i  8^ 
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scription,  however,  without  authority,  the  managing  agents  may  rat- 
ify his  act,  and  render  the  subscription  binding. 


OOMDlTIONAXi  DBEXVERT  OF  BITBSOBIPTIOIC. 


113*  If  »  rabseriptloB  absolute  Im  its  temui  is  delivwrad  Im  esoro-vr,  to 
take  effeet  as  a  oontraet  obIj  npoa  the  faMllmemt  of  a  eoik- 


(a)  It  does  mot  take  effeet  nntll  tke  eonditioit  is  fulfilled,  if  the  de- 
liTory  iras  to  a  strani^er,  and  not  to  tke  eorporation.  or  its 
asent,  and  tke  oondition  may  be  skowa  by  parol  OTidenoe. 

Ob)  Most  ooarts,  perkaps,  kold  tke  mle  to  be  tke  saate  wkere  it  was 
so  deliTored  to  tke  eorporation  or  its  agent )  bat  some  oonrts  ap« 
ply  tke  mle  iroTemins  deeds  tkat  tkere  eaa  be  no  deliTory  in 
eserow  to  tke  otker  party  or  kis  ases&t,  and  tkat  in  snek  ease 
tke  oral  eonditions  are  Toid,  and  tke  delivery  absolnte* 

(e)  Tke  snbsoriber  aiay  be  estopped  to  set  np  tke  oral  eonditions  to 

eseape  liability  on  kis  snbsoription,  if  otkers  kaTo  snbsoribed 

and  paid  tkeir  subscriptions  in  tke  belief  tkat  kis  snbsoription 

was  absolute,  or  if  persons  kave  oontraeted  witk  tke  oorpora- 

\  tion  in  snek  belief. 

A  written  subscription  to  stock,  like  other  written  instruments,  may 
be  delivered  to  some  third  person  in  escrow;  that  is,  to  take  effect 
as  a  contract  only  on  the  happening  of  a  contingency.  In  such  a  case 
it  will  not  take  effect  until  the  condition  is  fulfilled.  It  is  a  well- 
settled  rule  that,  to  constitute  a  good  delivery  of  a  deed  in  escrow, 
the  instrument  must  be  delivered  to  some  third  person.  If  it  is  de\ 
livered  to  the  other  party  or  his  agent,  the  condition  is  void,  and\ 
the  delivery  absolute,  for  a  delivery  in  fact  outweighs  verbal  condi-  j 
tions.***  Some  courts  have  applied  this  rule  to  contracts  not  under 
seal,  and  have  held  that  delivery  of  a  written  subscription  to  the  agent 
of  a  corporation  is  an  absolute  delivery  to  the  corporation.  It  has 
been  so  held  where  a  subscription  was  delivered  to  the  commissioners 
appointed  to  receive  subscriptions,^**  and,  it  seems,  where  it  was  de- 
livered to  the  promoter  of  a  corporation,  the  promoter  being  regarded 
as  the  agent  of  the  body  of  subscribers  to  take  and  hold  subscrip- 
tions.^ ••  It  has  been  held  by  most  courts,  however,  that  where  a  con- 
tract absolute  in  its  terms  is  not  under  seal,  it  is  admissible  to  show 
by  parol  evidence  that  it  was  delivered,  even  when  delivered  to  the 
otfier~party  or  his  agent,  with  the  understanding  that  it  should  not 
be  operative  as  a  contract  from  its  delivery,  but  only  on  the  happen- 

194  Clark,  Gont  (2d  Ed.)  56,  and  cases  there  cited. 
!»•  Wight  V.  Railroad  Co.,  16  B.  Mon.  (Ky.)  4,  63  Am.  Dec.  622. 
%%%  Miimeapons  Threshlng-Mach.  Oo.  T.  Davis,  40  Minn.  110,  41  N.  W*  1026, 
8L.a.A.796kl2Ain.St  Bep.  701. 
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ing  of  a  contingency.**^    And  in  these  jurisdictions  the  rule  must 
apply  to  subscriptions  as  well  as  to  other  simple  contracts.*** 

Assuming  that  the  rule  last  stated  does  not  apply  to  subscriptions,  the 
doctrine  of  equitable  estoppel  may  prevent  the  subscriber  from  set- 
ting up  the  defense  to  defeat  an  action  on  his  subscription.  Accord- 
ing to  this  doctrine,  where  a  person,  by  his  words  or  conduct,  will- 
fully causes  another  to  believe  in  the  existence  of  a  certain  state  of 
facts,  and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own  pre- 
vious condition,  he  is  estopped  from  denying  the  truth  of  such  facts 
to  the  prejudice  of  the  other.  It  has  been  held,  therefore,  that  where 
a  person  subscribes  to  the  stock  of  a  proposed  corporation,  and  de- 
livers the  subscription  to  the  promoter,  or  other  agent,  and  other  per- 
sons, without  notice  of  any  oral  condition  attached  to  such  delivery, 
also  subscribe  to  the  stock,  and  pay  the  same  in,  and  in  reliance  on 
the  subscriptions  the  corporation  is  organized,  engages  in  its  busi- 
ness, expends  large  sums  of  money,  and  contracts  liabilities  therein, 
such  person,  when  sued  for  installments  due  on  his  stock  subscrip- 
tions, will  not  be  allowed  to  defeat  a  recovery  by  showing  that  he  at- 
tached a  secret  oral  condition  to  the  delivery  of  his  subscription.*** 

BUBSOBIPTION    OF   ENTIRE    OAPTTAI^—DISTBIBIJTION. 

114.  There  is  on  impUed  ooBcUtloii  that  the  ivhole  amount  of  etook 

speelllod  in  the  charter,  articles  of  aeiociation,  contract  of  snb- 
■eription,  or  flzed  hy  the  corporators  or  directors  irhen  an- 
thorised  to  settle  the  same,  shall  he  aotnally  tahen  by  bona  ftdc, 
binding:,  absdnte,  and  unconditional  snbscriptions,  before  the 
mibscribers  shall  be  liable  on  their  subscriptions.     Bvt 

(a)  The  implication  niay  be  rebntted  by  the  temu  of  the  charter, 

articles  of  association,  or  contract  of  subscription. 

(b)  A  snbseriber  may  expressly  or  impliedly  waiTo  the  condition. 

115.  Where  stock  is  snbscribed  in  excess  of  the  anthorised  amount, 

and  a  distribution  becomes  necessary,  the  distribution  is  a  con- 
dition precedent  to  liability  on  subscriptions* 

Where  the  charter  or  articles  of  association  fix  the  amount  of  the 
capital  stock  of  the  corporation,  there  is  generally  an  implied  condition 
that  the  full  amount  shall  be  actually  taken  before  the  subscribers 
shall  be  liable  on  their  subscriptions.***    The  same  implication  arises 

i«TWestinan  v.  Knimweide,  80  Minn*  313,  15  N.  W.  255.    '^^-^f^^'  /-/ 

1*8  Cass  y.  Railway  Co.,  80  Pa.  31. 

!••  Minneapolis  Threshing-Mach.  Co.  y.  Dayis,  40  Minn.  110,  41  N.  W.  1026, 
3  L.  B.  A.  796,  12  Am.  St  Rep.  701.  And  see  Gilman  y.  Gross,  97  Wis.  224, 
72  N.  W.  885. 

200  Anderson  y.  Railroad,  91  Tenn.  44,  17  S.  W.  803,  W.  D.  Smith,  Cas.  Copp. 
68»  Shep.  Cas.  Corp.  12;  Salem  Milldam  Corp.  y.  Ropes,  6  Pick.  (Mass.)  23; 
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where  the  contract  of  subscription  fixes  the  amount  of  the  capital 
stock.** ^  And  it  arises  where  the  amount  is  fixed  by  the  corporators 
or  board  of  directors,  when  they  are  authorized  to  settle  the  same. 
In  such  a  case  the  amount  of  stock  must  be  settled  and  subscribed.*** 
The  rule  also  applies  where  the  charter  authorizes  the  corporation, 
when  organized  under  a  fixed  capital,  to  increase  it.  When  so  in- 
creased, the  amount  fixed  becomes  the  capital  which  must  be  subscrib- 
ed before  legal  assessments  can  be  made.***  The  condition  need  not 
be  expressed.  It  arises  by  implication,  says  Mr.  Cook,  "from  the 
just  and  reasonable  understanding  of  a  subscriber  that  he  is  to  be  aid- 
ed by  other  subscriptions";  and  "the  rule  is  supported  also  by  public 

Stoneham  Branch  R.  Co.  v.  Gould,  2  Gray  (Mass.)  277;  Penobscot  R.  Co.  v. 
Dummer,  40  Me.  172;  Penobscot  R.  Oo.  ▼.  White,  41  Me.  512,  66  Am.  Dec. 
257;  Denny  Hotel  Co.  of  Seattle  y.  Schram,  6  Wash.  134,  32  Pac.  1002,  36  Am. 
St  Rep.  130;  Connecticut  &  P.  R.  R.  Co.  v.  Bailey,  24  Vt  465,  58  Am.  Dec  181, 
W.  D.  Smith,  Cas.  Corp.  63,  Shep.  Cas.  Corp.  28;  Hughes  y.  Manufacturing 
Co.,  84  Md.  316.  331;  Bray  y.  Farwell,  81  N.  Y.  600;  New  Hampshire  Central 
Railroad  y.  Johnson,  SO  N.  H.  390,  64  Am.  Dec  800;  Read  y.  Gas  Co.,  9  Heisk. 
(Tenn.)  545;  Masonic  Temple  Ass*n  of  Minneapolis  y.  Obannell,  43  Minn.  353, 
45  N.  W.  716;  Anyil  MIn.  Co.  y.  Sherman.  74  Wis.  226,  42  N.  W.  226,  4  L.  R. 
A.  232;  Exposition  Ry.  &  Imp.  Co.  y.  Canal  St  B.  Ry.  Co.,  42  La.  Ann.  370, 
7  South.  627;  International  Fair  &  Exposition  Ass'n  y.  Walker,  88  Mich.  62, 
49  N.  W.  1086;  Portland  &  F.  R.  Co.  y.  Spllhnan,  23  Or.  587,  32  Pac  688;  Hale 
y.  Sanborn,  16  Neb.  1,  20  N.  W.  97. 

toi  See  People's  Ferry  Co.  y.  Balch,  8  Gray  (Mass.)  803;  Troy  &  G.  R.  Co. 
y.  Newton,  Id.  596;  Atlantic  Cotton  Mills  y.  Abbott,  9  Cush.  (Mass.)  423;  Union 
Hotel  Co.  y.  Hersee,  79  N.  Y.  454,  35  Am.  Rep.  536;  Brand  y.  Railroad,  77  Ga. 
506,  1  a  B.  255;  Philadelphia  &  W.  C.  R.  Co.  y.  Hickman,  28  Pa.  318;  Level 
Land  Co.  y.  Howard,  95  Wis.  109,  69  N.  W.  567.  And  see  Audenried  y.  East 
Coast  Milling  Co.  (N.  J.  Ch.)  59  Atl.  577;  ante,  p.  289. 

ioa  Anderson  y.  Railroad,  91  Tenn.  44,  17  S.  W.  803,  W.  D.  Smith,  Cas.  Corp. 
53.  Shep.  Cas.  Corp.  12;  Troy  &  G.  R.  Co.  y.  Newton,  8  Gray  (l^fass.)  596: 
Proprietors  of  Cabot  &  West  Springfield  Bridge  y.  Chapln,  6  Cush.  (Mass.) 
50 ;  Atlantic  Cotton  Mills  y.  Abbott,  9  Cush.  (Mass.)  423 ;  Haskell  y.  Worthing- 
ton,  94  Mo.  560,  7  S.  W.  481 ;  Rockland,  M.  D.  &  S.  Steamship  Co.  y.  Sewall, 
80  Me.  400,  14  Atl.  939 ;  World*s  Fair  Excursion  &  Transportation  Boat  Co. 
y.  Gasch,  162  111.  402,  44  N.  B.  724. 

208  Read  y.  Gas  Co.,  9  Helsk.  (Tenn.)  545.  And  see  Eaton  y.  Bank,  144 
Mass.  260,  10  N.  E.  844;  Winters  y.  Armstrong  (C.  C.)  37  Fed.  508.  In  Nutter 
y.  Railroad  Ck>.,  6  Gray  (Mass.)  85,  a  railroad  company  yoted  to  issue  600 
additional  shares  for  the  purpose  of  raising  money  to  pay  off  indebtedness, 
and  to  allow  each  stockholder  to  take  one  new  share  for  eyery  two  shares 
held  by  him,  proylded  he  should,  by  a  certain  day,  subscribe  therefor,  and 
pay  a  part  of  the  amount,  and  giye  notes  for  the  remainder.  It  was  held 
that  there  was  no  implied  condition  that  the  whole  600  shares  should  be  is- 
sued, and  that  the  failure  of  the  corporation  to  issue  that  amount  was  no 
ground  for  maintaining  an  action  by  a  subscriber  for  some  of  such  stock  to 
recoyer  back  the  money  paid  by  him  thereon,  nor  for  defeating  an  action  on 
tha  notes  glyen  by  him. 
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policy,  in  that  corporate  creditors  have  a  right  to  rely  on  the  belief 
that  the  full  capital  stock  of  the  corporation  has  been  subscribed."  ••* 
The  implication  may  be  rebutted  by  the  terms  of  the  charter,'  arti- 
cles of  association,  or  contract  of  subscription,  as  where  the  corpora- 
tion is  authorized  to  commence  business  before  the  whole  capital 
stock  is  subscribed.***  And  a  subscriber  may  expressly  or  impliedly 
waive  the  condition.  A  waiver  will  generally  be  implied  if  the  sub- 
scriber consents  to  the  letting  of  contracts,  the  creation  of  debt,  or 
the  doing  of  any  corporate  act  involving  the  necessity  of  calling  in 
the  subscribed  stock,  unless  the  charter  expressly  forbids  the  doing 
of  any  corporate  act  until  the  requisite  stock  is  taken.***  So  a  waiver 
may  be  implied  if  a  subscriber  acts  as  a  stockholder  or  officer  of  the 
corporation,**^  or  pays  installments  on  his  subscription,  knowing  that 
the  entire  capital  stock  has  not  been  subscribed.*** 

204 1  Oook,  Stock,  Stockh.  &  Corp.  Law,  |  176.  And  see  Stoneham  Branch 
R.  Go.  T.  Gonld,  2  Gray  (Mass.)  277;  Denny  Hotel  Oo.  of  Seattle  v.  Schram,  6 
Wash.  184,  82  Pae.  1002,  86  Am.  St  Rep.  130. 

to5  Arkadelpbia  Cotton  Mills  y.  Trimble,  54  Ark.  316,  15  S.  W.  776;  Schloss 
▼.  Trade  Co.,  87  Ala.  411,  6  South.  360,  13  Am.  St.  Rep.  51;  Anderson  y. 
Railroad  Co.,  91  Tenn.  44,  17  S.  W.  803,  W.  D.  Smith,  Cas.  Corp.  53,  Shep. 
Gas.  Corp.  12;  West  y.  Crawford,  80  Cal.  19,  21  Pac.  1123;  Penobscot  &  K. 
R.  Co.  y.  Bartlett,  12  Gray  (Mass.)  244,  71  Am.  Deo.  753 ;  Willamette  Freight- 
ing Co.  y.  Stannus,  4  Or.  261;  Astoria  &  a  C.  R.  Co.  v.  BUll,  20  Or.  177,  25 
Pac.  379 ;  Port  Eklwards,  C.  &  N.  Ry.  Co.  y.  Arpin,  80  Wis.  214,  49  N.  W.  828 ; 
Mandel  y.  Swan  Land  &  C.  Ck).,  154  lU.  177,  40  N.  E.  462,  27  L.  R.  A.  313, 
45  Am.  St.  Rep.  124;  Oldham  y.  Mt  Sterling  Improyement  Ck>.,  108  Ky.  529. 
45  S.  W.  779 ;  Anglo-American  Land  Mortg.  ft  A.  Ck).  y.  Dyer,  181  Mass.  593, 
64  N.  E.  416,  92  Am.  St  Rep.  437.  Where  the  corporation  is  authorized  to 
begin  business  when  a  jMirt  of  its  capital  stock  is  subscribed,  subscription  of 
that  amount  only  is  necessary  before  assessments  can  be  made.  Schenectady 
ft  &  Plank-Road  (Jo.  y.  Thatcher,  11  N.  Y.  102;  Boston,  Barre  ft  G.  R.  Oo. 
y.  Wellington,  113  Mass.  79;  Lincoln  Shoe  Mfg.  Co.  y.  Sheldon,  44  Neb. 
279,  62  N.  W.  480.  And  see  the  other  cases  cited  in  this  note.  In  Arka- 
delpbia Cotton  Mills  y.  Trimble,  54  Ark.  316,  15  S.  W.  776,  the  articles  of 
association  proyided  that  "the  capital  stock  of  said  corporation  shall  be 
$50,000,  of  which  $14,500  has  been  subscribed,  •  •  •  and  the  residue  may 
be  issued  and  disposed  of  as  the  board  of  directors  may  from  time  to  time 
order  and  direct"  The  company  had  begun  business  before  the  defendant 
subscribed  for  his  stock.  It  was  held  that  the  implied  condition  that  no 
subscription  shall  be  payable  until  the  whole  capital  stock  is  subscribed  did 
not  arise.    And  see  Nutter  y.  Railroad  Ck>.,  note  203»  supra. 

»o«  Anderson  y.  Railroad  Co.,  91  Tenn.  44,  17  S.  W.  803,  W.  D.  Smith,  Cas. 
C^rp.  53,  Shep.  Cas.  Corp.  12;  Hamilton  v.  Railroad  Co.,  144  Pa.  34,  23  Atl. 
53, 13  L.  R.  A.  779;  Gibbons  v.  Ellis,  83  Wis.  434,  53  N.  W.  701.  See  CJallfomia 
Southern  Hotel  Co.  y.  Callender,  94  Cal.  120,  29  Pac.  859,  28  Am.  St  Rep.  99. 

«07  Masonic  Temple  A8s*n  y.  Channell,  43  Minn.  353,  45  N.  W.  716;  Cor- 
nell's Appeal,  114  Pa.  153»  6  Atl.  258;    Auburn  Opera-House  ft  P.  Ass'n  y. 

f  08  See  Ck>meU*s  Appeal,  114  Pa.  153,  6  Atl.  258. 
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It  has  been  held  that  an  assessment  for  the  purpose  of  defraying 
preliminary  expenses,  as  expenses  incurred  in  obtaining  the  act  of 
incorporation,  and  ascertaining  the  practicability  and  utility  of  the 
enterprise,  is  valid.*'* 

It  is  almost  too  dear  to  require  the  citation  of  authority  that  sub- 
scriptions cannot  be  counted  in  order  to  make  up  the  required  amount, 
unless  they  are  binding.  Subscriptions,  therefore,  by  married  wo- 
men, infants,  and  insane  persons,  which  are  void  or  voidable  under 
the  law  of  the  particular  jurisdiction,  cannot  be  taken  into  considera- 
tion unless  paid  in.*^*  Nor  can  ultra  vires  subscriptions  by  a  corpora- 
tion be  considered.***  Unauthorized  and  unratified  subscriptions  by 
one  as  agent  for  another  cannot  be  counted  in  those  jurisdictions 
where  it  is  held  that  the  person  assuming  to  act  as  agent  does  not 
himself  become  a  shareholder.***  It  is  otherwise  where,  as  in  some 
states,  it  is  held  that  he  does  himself  become  a  shareholder,  and  liable 
on  the  subscription.***  Conditional  subscriptions  cannot  be  taken 
into  consideration  unless  the  conditions  have  been  fulfilled,  so  that 
they  have  become  absolute  and  unconditional ;  and  the  burden  of  show- 
ing this  is  on  the  corporation  or  creditors  seeking  to  enforce  the  sub- 
scriptions.***    Subscriptions  by  fictitious  persons,  or  persons  known  to 

Hill  (Cal.)  32  Pae  687 ;  McFarland  y.  Weetslde  Imp.  Ass'n.,  56  Neb.  277,  76  N. 
W.  584;  Doak  y.  Stahlman  (Tenn.  Gli.  App.)  58  S.  W.  741.  There  is  no  such 
waiver,  however,  from  the  fact  that  a  subscriber,  without  knowledge  that 
the  requisite  amount  of  stock  had  not  been  taken,  on  several  occasions  con- 
sented to  and  waiyed  notice  of  stockholders'  meetings,  and  on  one  occasion 
voted  by  proxy  at  a  special  meeting.  Portland  &  F.  R.  Ck>.  y.  Spillman,  23 
Or.  587,  32  Pac.  688.  See  International  Fair  &  Exp.  As8*n  y.  Walker,  88 
Mich.  62,  49  N.  W.  1086. 

209  Salem  Milldam  Corp.  y.  Ropes,  6  Pick.  (Mass.)  23;  Central  Turnpike 
Corp.  y.  Valentine,  10  Pick.  (Mass.)  142;  Anyil  Min.  Co.  y.  Sherman,  74  Wis. 
226,  42  N.  W.  226,  4  L.  R.  A.  232. 

810  Phillips  y.  Bridge  Co.,  2  Mete.  (Ky.)  219;  Appeal  of  Hahn  (Pa.)  7  Atl. 
482;   ante,  p.  270. 

til  Denny  Hotel  Co.  y.  Schram,  6  Wash.  134,  32  Pac.  1002,  36  Am.  St  Rep. 
130.  Cf.  W.  A.  Wood  Haryester  Go.  y.  Jefferson,  71  Minn.  367,  74  N.  W.  149. 
The  fact  that  subscriptions  were  ultra  yires  is  not  a  defense  to  a  subscriber 
in  an  action  to  collect  assessments,  where  he  stood  by  without  objection,  and 
does  not  show  that  such  subscriptions  were  not  paid,  or  that  they  were 
repudiated.  McCoy  y.  World's  Ck)lumbian  Bxposltion,  186  111.  356,  57  N.  E. 
1043,  78  Am.  St  Rep.  288 ;  ante,  p.  145. 

212  Salem  Milldam  Corp.  y.  Ropes,  9  Pick.  (Mass.)  187,  19  Am.  Dec.  363; 
California  Southern  Hotel  Co.  y.  Russell,  88  CaL  277,  26  Pac  105;  ante,  p.  286. 

tis  See  State  y.  Smith,  48  Vt  266,  284. 

S14  Brand  y.  Railroad  Co.,  77  Ga.  506,  1  S.  B.  255;  Oskaloosa  Agr.  Works  y. 
Parkhurst,  54  Iowa,  357,  6  N.  W.  547;  Portland  &  F.  R.  Co.  y.  Spillman,  23 
Or.  587,  32  Pac.  688;  California  Southern  Hotel  Ck>.  y.  Russell,  88  CaL  277,  26 
Pae  105;  Central  Turnpike  Corp.  y.  Valentine,  10  Pick.  (Mass.)  142. 
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be  insolvent,  cannot  be  counted.**  •  But  apparent  responsibility  is  all 
that  can  be  required.  A  subscription  cannot  be  avoided,  nor  an  ac- 
tion thereon  defeated,  because  of  the  financial  irresponsibility  of  other 
subscribers  for  shares  necessary  to  be  subscribed,  if  the  other  sub- 
scriptions were  taken  in  good  faith  from  persons  apparently  respon- 
sible.***  Whether  a  subscription  upon  special  terms  can  be  counted 
depends  upon  whether  the  terms  reduce  the  amount  to  be  paid  upon 
the  subscription  below  par,  or  for  any  other  reason  render  the  sub- 
scription invalid.  If  they  do,  they  cannot  be  counted.**^  Some  courts 
allow  consideration  of  subscriptions  entered  into  in  good  faith,  payable 
in  labor  or  materials,  if  the  value  of  the  labor  or  materials  equals  the 
amount  of  the  subscription.***  By  the  weight  of  authority,  however, 
such  subscriptions  cannot  be  considered.*** 

The  fact  tliat  the  full  amount  of  capital  stock  has  been  subscribed 
may  be  shown  by  the  records  of  the  corporation,  subject,  of  course, 
to  rebuttal  by  evidence  to  the  contrary.***  If  the  legislature  has  ap- 
pointed commissioners  to  take  subscriptions,  and  made  it  their  duty, 
when  the  required  amount  is  raised,  to  notify  a  meeting  of  subscribers 
for  the  organization  of  the  corporation,  and,  after  organization,  to 
certify  the  fact  to  the  secretary  of  state,  the  certificate  of  the  commis- 
sioners showing  that  the  required  amount  of  stock  was  subscribed  is 
conclusive,  and  a  subscriber  cannot  defeat  an  action  on  his  subscrip- 
tion by  alleging  that  some  of  the  subscriptions  were  not  bona  fide.*** 

"•Lewey's  Island  R.  Oo.  v.  Bolton,  48  Me.  451,  77  Am.  Dec.  230.  See 
Denny  Hotel  Ck>.  of  Seattle  v.  Schram,  6  Wash.  134,  82  Pac.  1002,  86  Am. 
St  Rep.  180. 

21  e  Penobscot  R.  Ck>.  v.  WUte,  41  Me.  512,  66  Am.  Dea  257;  Salem  Milldam 
Ck)rp.  V.  Ropes,  9  Pick.  (Mass.)  187,  19  Am.  Dec.  363.  It  is  otherwise  if  the 
corporation  treats  such  subscriptions  as  invalid,  and  ignores  them.  Slilem 
Milldam  Corp.  y.  Ropes,  snpra. 

•iTSee  New  York  Exchange  Co.  v.  De  Wolf,  31  N.  Y.  278;  Blodgett  v. 
Morrill,  20  Vt  609.  In  Rutiand  &  B.  R.  Co.  v.  Thrall,  35  Vt  536,  the  full 
amount  of  stock  was  subscribed,  but  subscriptions  contained  a  provision  that 
interest  should  be  paid  by  the  corporation  on  all  sums  assessed  and  paid  in, 
from  the  time  of  payment  until  the  plaintifTs  road  should  be  put  in  operation. 
It  was  held  that  this  provision  did  not  amount  to  an  agreement  to  pay  baclj 
to  the  subscribers  a  part  of  the  capital  stock,  so  as  to  result  in  the  whole 
stock  not  being  subscribed. 

»i«  See  Phillips  v.  Bridge  Co.,  2  Mete  (Ky.)  219. 

«!•  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  §  180;  New  York,  H.  &  N.  R.  Co. 
▼.  Hunt,  89  Conn.  75  (compare  Ridgefleld  &  N.  Y.  R.  Co.  v.  Brush,  43  Conn. 
86);  Troy  &  G.  R.  Co.  ▼.  Newton,  8  Gray  (Mass.)  596. 

"0  Penobscot  R.  Co.  v.  Dmnmer,  40  Me.  172,  63  Am.  Dec.  654. 

»«i  Connecticut  &  P.  R.  R.  Co.  v.  BaUey,  24  Vt.  465,  68  Am.  Dec  181,  W. 
D.  Smith,  Cas.  Corp.  63,  Shep.  Caa  Corp.  28.  Where  the  duty  of  determining 
as  an  existing  fact  the  true  amount  of  the  stock  subscription  was  imposed  on 


t 
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Excessive  Subscription — Distribution. 

If  more  than  the  authorized  amount  of  stock  is  subscribed,  so  that 
a  distribution  becomes  necessary  in  order  to  determine  who  are  stock- 
holders, and  the  number  of  shares  each  subscriber  is  entitled  to,  a  dis- 
tribution is  necessary  before  a  subscriber  can  be  held  liable.***  In  the 
distribution  cf  stock  the  commissioners  act  judicially,  and  all  must  be 
present  to  hear  and  consult,  though  a  majority  may  decide.  A  dis- 
tribution at  a  meeting  of  less  than  all  of  them  is  coram  non  judice 
and  void.*** 

PAYMENT  OF  DEPOSIT. 

110.  There  le  m  eonlllot  of  optaloB  mm  to  the  effeet  of  a  failure  to  eomply 
with  a  requirement  In  the  charter  or  seaeral  laiv  that  a  de- 
posit, or  peroentace  of  each  mbioriptlon,  shall  be  paid  at  the 
time  of  evbicribini:. 

(a)  Where  the  snbioriptioA  Is  prior  to  orsanisation,  it  it  heldt 

(1)  la  some  states,  that  the  provision  is  for  the  benefit  of  the 

pvblie,  and  that  nonooniplianoe  renders  a  subscription  void. 

(2)  In   other   states,   that   the   provision  is   for  the   benefit   of 

the  oorporation,  and  may  be  ivaived  by  it,  or  that  the  sub- 
scriber eannot  tahe  advantace  of  his  own  wron^:  in  failing 
to  pay. 

(b)  Where  the  subscription  is  after  incorporation,  the  provision  will 

be  construed  as  intended  for  the  benefit  of  the  corporation,  un- 
less  the  intention  of  the  leei>lature  to  the  contrary  is  dear,  and 
nonoomplianoe  Is  no  defense  in  an  action  on  the  subsoription. 

It  is  often  provided,  both  in  general  laws  authorizing  the  forma- 
tion of  corporations  and  in  special  charters,  that  a  deposit,  or  a  cer- 
tain percentage  of  subscriptions,  shall  be  paid  at  the  time  of  sub- 
scribing. There  is  a  direct  conflict  of  opinion  as  to  the  object  of 
this  provision,  and  the  authorities,  therefore,  do  not  agree  as  to  the 
effect  of  a  failure  to  comply  therewith  on  subscriptions.  Some  courts 
have  thought  that  the  object  in  the  case  of  subscriptions  prior  to  or- 
ganization, is  to  insure  bona  fide  subscriptions,  and  "to  prevent  the 
subscription  list  from  being  filled  with  the  names  of  nominal  sub- 

the  original  incorporators,  their  decision  that  such  amount  had  been  sub- 
scribed before  applying  for  a  charter  was  conclusiye,  in  an  action  on  a  sub- 
scription, in  the  absence  of  ftaud.  Louisiana  Purchase  Exposition  Co.  y. 
Kuenzel,  108  Mo.  App.  105.  82  S.  W.  1099. 

aa«  Burrows  v.  Smith,  10  N.  Y.  550;  Bristol  Creamery  Co.  v.  Tilton,  70  N. 
H.  239,  47  Atl.  591.  Such  excessive  subscription  must  be  affirmatively  shown, 
in  an  action  on  a  subscription,  in  order  to  put  the  corporation  to  proof  of  a 
distribution;  the  presumption  being  that  no  more  than  the  authorized  amount 
was  subscribed.    Buffalo  &  N.  Y.  C.  R.  Co.  v.  Dudley,  14  N.  Y.  336,  34ft. 

ast  Crocker  v.  Crane,  21  Wend.  (N.  Y.)  211,  84  Am.  Dec.  22a 
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scribers  and  the  creatures  of  others,"  *•*  and  that  the  provision  is 
intended  not  merely  for  the  benefit  of  the  corporation,  but  as  a  pro- 
tection to  the  public,  to  prevent  charters  from  being  obtained  fraudu- 
lently and  by  irresponsible  persons.  These  courts  hold  that  payment 
of  the  deposit  in  the  case  of  subscriptions  prior  to  incorporation  is  a 
condition  precedent  to  the  right  of  the  subscriber  to  membership, 
and  to  his  liability  on  his  subscription ;  and  that  the  condition,  being 
imposed  on  grounds  of  public  policy,  and  not  merely  for  the  benefit 
of  the  particular  corporation,  cannot  be  waived,  either  by  the  commis- 
sioners appointed  to  receive  subscriptions  or  by  the  corporation  itself 
when  organized.***  Other  courts  hold  either  tfiat  the  provision  is  in- 
tended for  the  benefit  of  the  corporation,  and  may  therefore  be  waived 
by  it,  or  that  it  is  the  duty  of  the  subscriber  to  pay,  and  that  he  can- 
not take  advantage  of  his  own  wrong  in  failing  to  do  so;  and  they 
therefore  hold  that  failure  to  pay  the  deposit,  while  it  would  give  the 
corporation  a  right  to  refuse  to  recognize  the  subscription,  does  not 
render  it  void,  and  cannot  be  set  up  to  defeat  an  action  by  the  cor- 
poration or  its  creditors  against  the  subscriber.***  Perhaps  the  former 
of  these  views  is  supported  by  the  weight  of  authority.  The  latter 
seems  the  better  sustained  by  reason.  Of  course,  if  the  legislature 
clearly  expresses  the  intention  that  there  shall  be  no  liability  on  the 
subscription  if  the  deposit  is  not  paid,  the  statute  must  be  given  this 
effect. 

It  would  seem  clear  that  a  provision  requiring  payments  by  sub- 
scribers to  the  stock  of  a  corporation  that  is  already  organized  must 
be  considered  as  intended  for  the  benefit  of  the  corporation  only,  and 
may  be  waived  by  it,  and  so  it  has  been  held.**'    Where  a  statute  ap- 

««*  President,  etc.,  of  Hibemla  Turnpike  Road  v.  Henderson,  8  Serg.  & 
R.  (Pa.)  219,  226,  11  Am.  Dec.  693. 

ss»  Jenkins  v.  President  etc.,  1  Gaines,  Gas.  (N.  Y.)  86;  President,  etc.,  of 
Highland  Tnmpike  y.  M'Kean,  11  Johns.  (N.  Y.)  98;  Black  River  &  U.  R.  OOb 
▼.  Clarke,  25  N.  Y.  208;  Beach  v.  Smith,  30  N.  Y.  116;  New  York  &  O.  M. 
R.  Go.  T.  Van  Horn,  57  N.  Y.  473;  President,  etc.,  of  Hibemla  Turnpike  Road 
T.  Henderson,  8  Serg.  &  R.  (Pa.)  219,  11  Am.  Dec.  593;  Boyd  y.  Railway  Co., 
90  Pa.  St  169;  Taggart  y.  Railroad  Co.,  24  Md.  563,  89  Am.  Dec.  760. 

«2e  Wight  y.  Railroad  Co.,  16  B.  Mon.  (Ky.)  4,  63  Am.  Dec  522;  citing 
President  etc.,  of  Union  Turnpike  Road  y.  Jenkins,  1  Gaines  (N.  Y.)  381,  which 
was  reversed  in  Jenkins  y.  President  etc.,  1  Gaines,  Gas.  (N.  Y.)  86;  Illinois 
River  R.  Go.  v.  Zimmer,  20  111.  654,  relying  on  Wight  v.  Railroad  Co.,  snpra; 
Stuart  y.  Railroad  Co.,  32  Grat  (Va.)  146,  166  (where  no  reasons  are  given 
nor  authorities  cited);  Henry  v.  Railroad  Co.,  17  Ohio,  187  (dictum);  Minne- 
apolis &  St.  L.  Ry.  Go.  v.  Bassett  20  Minn.  535  (Gil.  478),  18  Am.  Rep.  376. 
Compare  Vermont  Gent.  R.  Go.  v.  Clayes,  21  Vt  30  (distinguished  in  Taggart 
y.  Railroad  Go.  24  Md.  563,  89  Am.  Dec.  760). 

tiT  Tbis  distiiiction  was  expressly  recognized  in  Taggart  v.  Railroad  Ck>., 
24  Md.  563,  89  Am.  Dec.  760,  and  was  so  decided  in  Oler  y.  Railroad  Co.,  41 
Glabk  Oobp.(2d  £d.)— 20 
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pointed  commissioners  to  open  books  and  receive  subscriptions,  and 
provided  that  when  a  certain  amount  should  be  subscribed  they  should 
certify  that  fact  to  the  governor,  who  should  thereupon  is^ue  letters 
of  incorporation,  it  was  held  that  a  provision  in  that  section  of  the 
statute  requiring  five  dollars  on  each  share  to  be  paid  the  commis- 
sioners at  the  time  of  subscribing  only  applied  to  subscriptions  received 
by. the  commissioners,  and  that  the  corporation,  after  organization, 
could  receive  subscriptions  without  such  payment*** 

Where  payment  of  a  deposit  at  the  time  of  subscribing  is  required 
by  the  statute,  payment  not  at  the  time,  but  subsequently,  renders 
the  subscription  binding.***  So,  where  a  person  subscribed  for  stock 
on  the  understanding  that  the  first  installment  of  10  per  cent,  re- 
quired to  be  paid  at  the  time  of  subscribing  should  be  paid  in  subse- 
quent services,  and  he  subsequently  claimed  more  for  such  services  ac- 
tually rendered  than  such  installment,  and  the  corporation  paid  him  the 
balance,  it  was  held  that  the  subscription  was  binding.***  Payment  is 
often  expressly  required  to  be  made  in  money  or  cash,  and,  even  in 
the  absence  of  such  an  express  requirement,  the  statute  would  be 
construed  to  mean  payment  in  money  or  its  equivalent.  Payment 
by  a  note  is  not  sufficient**^  A  check  may  be  received  for  the  deposit 
in  the  usual  course  of  business,  and,  if  presented  and  paid,  will  be  a 
compliance  with  the  statute ;  ***  but  the  commissioners  cannot  re- 
ceive indorsed  checks  if  it  is  known  that  the  drawers  have  no  funds, 
nor  could  a  check  be  taken  and  held  for  the  purpose  of  evading  the 
statute.***  The  deposit  may  be  paid  in  services  which  the  com- 
pany has  a  right  to  contract  and  pay  for,  as  this  is  equivalent  to  pay- 
ment in  cash.*** 

Md.  698,  and  Webb  v.  Railroad  Oo.,  77  Md.  92,  26  Atl.  118,  39  Am.  St  Rep. 
396.  And  see  Montpeller  &  W.  R.  R.  Co.  v.  Langdon,  46  Vt  28%.  But  see 
Black  River  &  U.  R.  Co.  v.  Clarke,  25  N.  T.  208,  and  the  other  New  York  cases 
cited  in  note  225^  supra.     ' 

228  Philadelphia  &  W.  C.  R.  Co.  v.  Hickman,  28  Pa.  318.  And  see  Southern 
Life  Insurance  &  Tmst  Co.  v.  Lanier,  5  Fla.  110,  58  Am.  Dec.  448. 

a2»  Black  River  &  U.  R.  Co.  v.  Clarke,  25  N.  Y.  208. 

aso  Beach  y.  Smith,  30  N.  Y.  116. 

181  Boyd  ▼.  Railway  Co.,  90  Pa.  169,  Compare  Greenville  &  C.  B.  Co.  t. 
Woodsldes,  5  Rich.  Law  (S.  a)  145,  55  Am.  Dec.  708. 

282  Rothchlld  T.  Hoge,  43  Fed.  (O.  C.)  97,  100. 

28S  Crocker  y.  Crane,  21  Wend.  (N.  Y.)  211,  34  Am.  Dec.  228. 

S84  Beach  y.  Smith,  80  N.  Y.  116. 
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DEIiIVEBT  OF  OKKTlFlOATBi 

117.  A  oertUloate  4>f  stoek,  belni:  merelj  eHdenoe  of  the  owmersl&ip  of 
sliaresy  ia  not  neoeMazy  to  make  a  mbiorlber  a  etoekkolder,  with 
all  the  rishtsy  and  eubjeot  to  all  the  llabilltiei,  4>f  etookholdere. 
If  or  is  deliTory  or  tender  of  a  oertiftoato  neoesMiry  hef ore  aotion 
on  a  rahsoriptton,  vnleee  made  so  by  the  tem&s  of  the  enbiorlp- 
tion* 

A  certificate  of  stock  is  merely  evidence  of  the  ownership  of  shares 
by  the  holder,  and  is  not  at  all  necessary  to  membership,  even  where 
issuance  of  certificates  is  required  by  the  charter.  In  such  a  case, 
if  the  corporation  refuses  to  issue  a  certificate  to  a  subscriber,  a  court 
of  equity  might  compel  it  to  do  so;  but  mere  failure  to  issue  or 
tender  a  certificate  does  not  prevent  a  subscriber  from  becoming  a 
shareholder,  with  all  the  rights,  and  subject  to  all  the  liabilities  of 
shareholders.***  Nor  is  the  tender  of  a  certificate  necessary  before 
bringing  an  action  on  a  subscription.***  The  parties  may,  however, 
expressly  contract  that  the  stock  shall  not  be  paid  for  until  the  certif- 
icate has  been  issued  and  delivered,  and  in  such  a  case  no  action  can 
be  maintained  by  the  corporation  on  the  subscription  until  it  has  de- 
livered or  tendered  a  certificate.**^  The  rule  that  a  certificate  need 
not  be  delivered  or  tendered  in  order  to  maintain  an  action  on  a 
subscription  does  not  apply  to  the  case  of  a  sale  of  stock,  but  such  a 
contract  stands  on  the  same  footing  as  a  contract  of  sale  of  any 
other  property.*** 

««•  Chester  Glass  Co.  v.  Dewey,  IB  Mass.  94,  8  Am.  Dec.  128;  Brigham  t. 
Mead,  10  Allen  (Mass.)  246;  Wemple  v.  Railroad  Co.,  120  111.  196,  11  N.  B. 
906;  Walter  A.  Wood  Harvester  Ca  v.  Bobbins,  66  Minn.  48,  67  N.  W.  317, 
W.  D.  Smitb,  Cas.  Corp.  44;  Co'lmnbia  Electric  Co.  y.  Dixon,  46  Minn.  463, 
49  N.  W.  244;  Beckett  v.  Houston,  32  Ind.  393,  398;  Spear  v.  Crawford,  14 
Wend.  (N.  Y.)  20,  28  Am.  Dec.  613;  Rutter  v.  Kllpatrick,  63  N.  Y.  604;  Webb 
y.  Railroad  Co.,  77  Md.  92,  26  Atl.  113,  39  Am.  St  Rep.  396;  New  Albany  ft 
S.  R.  Co.  ▼.  McCormick.  10  Ind.  499,  71  Am.  Dec.  337;  Miller  v.  Road  Co., 
62  Ind.  61 ;  Schaeffer  v.  Insurance  Co.,  46  Mo.  248 ;  Fulgam  y.  Railroad  Oo^ 
44  Ga.  697;  Cbaffin  v.  Cummings.  37  Me.  76;  Conrtright  y.  Deeds,  37  Iowa, 
503;  Mitchell  y.  Beckman,  64  Cal.  117,  28  Pac.  110;  Pacific  Nat.  Bank  y. 
Baton,  141  U.  S.  227,  11  Snp.  Ot  984,  86  L.  Ed.  702;  W.  A.  Wood  Haryester 
Co.  y.  Jefferson,  71  Minn.  367,  74  N.  W.  149.  A  subscription  right  Is  assign- 
able, though  no  stock  has  been  issued.  Manchester  St  Ry.  y.  Williams,  71  N. 
H.  312,  62  Atl.  461. 

*••  Cases  aboye  cited. 

«»7  See  Marson  y.  Deither,  49  Minn.  423,  62  N.  W.  88;  Courtright  y.  Deeds. 
87  Iowa,  608. 

ass  Marson  y.  Deither,  49  Minn.  423,  62  N.  W.  88;  Summers  y.  Sleeth.  45 
Ind.  698;  Fulgam  y.  Railroad  Co.,  44  Ga.  697. 
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BXaSEDT  OF  OOBPORATIOir  ON  8irB80]IXPTIO]r& 

118*  In  most  ■tatea  a  rabsorlption  to  the  capital  stock  of  a  corpora- 
tioii  liapliec  a  proadsc  to  pay  asicsimcnts,  upon.  ivUdi  the  cor- 
poratlon  laay  malatala  assiimpiit.  In  Massachmetts  and 
sereral  other  New  Tingland  itatei  am  ezprese  promise  mnst  he 


119*  A  corporation  has  no  inherent  power  to  forfeit  or  sell  shares 
npon  nonpayment  of  assessments  |  hnt  the  poirer  is  almost  al- 
ways expressly  conferred.  The  power  mnst  he  ezercised  in 
strict  accordance  with  the  charter  or  statnte,  or  the  forfeiture 
or  sale  will  he  invalid. 

120.  The  fact  that  the  corporation  is  s^^ml  the  remedy  hy  forfeiture 
does  not  prevent  it  froni  maintaining  assumpsit.  The  remedies 
are  cumulatiTe. 

121«  A  forfeiture  releases  the  suhsoriher  from  further  liahilityt  hut 
it  is  otherwise  ivhere  the  charter  provides  for  a  sale  of  the 
■hares,   and   leaTcs   the   suhsoriher  Uahle  for  any  deftcieney. 


Action  to  Recover  Assessments. 

In  several  of  the  New  England  states,  including  Massachusetts,  it 
is  the  settled  doctrine  that  a  mere  subscription,  or  agreement  to  take 
shares  in  a  corporation,  though  accepted  and  acted  upon  by  the  cor- 
poration after  its  organization,  does  not  raise  an  implied  promise  on 
the  part  of  the  subscriber  to  pay  assessments  on  the  shares,  so  as  to 
entitle  the  corporation  to  maintain  assumpsit  on  the  subscription; 
that  to  support  such  an  action  an  express  promise  to  pay  must  be 
shown ;  and  that  an  agreement  to  take  shares  is  not  an  express  promise 
to  pay  assessments.***  In  these  states,  in  the  absence  of  an  express 
promise,  the  only  remedy  of  the  corporation  is  that  given  it  by  the 
statute,  generally  to  forfeit,  or  forfeit  and  sell,  the  shares  of  delin- 
quent shareholders.  In  most  states  the  courts  repudiate  this  doctrine, 
and  it  is  held  that  the  mere  fact  of  subscription,  where  the  subscrip- 
tion has  been  accepted  by  the  corporation,  raises  an  implied  promise 

«»•  Andover  &  Medford  Turnpike  CJorp.  v.  Gould,  6  Mass.  40,  4  Am.  Dec. 
80;  Mechanics'  Foundry  &  Machine  Go.  v.  Hall,  121  Mass.  272;  Katama  Land 
Co.  y.  Jemegan,  126  Mass.  155;  Franklin  Glass  Co.  y.  Alexander,  2  N.  H. 
880,  9  Am.  Dec.  92;  dictum  in  Connecticut  &  P.  R.  R.  Co.  v.  Bailey,  24  Vt 
465,  68  Am.  Dec.  181;  W.  D.  Smith,  Gas.  Corp.  63,  Shep.  Cas.  Corp.  28.  But 
see  Windsor  Electric  Light  Co.  y.  Tandy,  66  Vt.  248,  29  Atl.  248,  44  Am.  St 
Rep.  838.  Cf .  Anglo- American  Land  &  Mortg.  &  A.  Co.  v.  Dyer,  181  Mass.  593,  64 
N.  B.  416,  92  Am.  St  Rep.  437.  By  subscribing  to  stock  in  a  foreign  corpora- 
tion the  subscriber  subjects  himself  to  the  laws  of  the  foreign  country  in 
respect  to  the  powers  and  obligations  of  such  coi^oration.  Nashua  Savings 
Bank  y.  Anglo- American  Land,  Mortg.  &  A.  Co.,  189  U.  S.  221,  23  Sup.  Ot 
51*1.  47  L.  Bd.  782. 
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on  the  part  of  the  subscriber  to  pay  assessments,  on  the  ground  that 
there  is  a  legal  liability  to  pay  them;  and  that,  "whenever  there  is  a 
legal  liability,  the  law  creates  a  promise  upon  which  an  action  of 
assumpsit  will  lie."  **•  As  we  have  seen,  there  is  a  sufficient  con- 
sideration for  the  promise  in  the  interest  acquired  by  the  subscriber 
in  the  corporate  franchises  and^property,  and  the  right  to  share  in  the 
profits. 

Forfeiture  and  Sale  of  Shares. 

A  corporation  has  no  inherent  power  to  forfeit  or  sell  the  shares  of 
stock  of  a  delinquent  shareholder  for  nonpayment  of  assessments. 
That  is  not  a  common-law  remedy,  and  can  only  be  exercised  when  it 
is  expressly  conferred  by  the  charter,  or  by  some  statute,  or  by  agfrce- 
ment  of  the  stockholders.'**  The  power,  however,  is  almost  always 
conferred  either  to  sell  the  shares  to  pay  overdue  assessments,  or  to 
forfeit  them  to  the  use  of  the  corporation.  It  cannot  be  conferred  by  a 
by-law  unless  it  is  expressly  authorized.*** 

In  declaring  a  forfeiture  of  stock  for  nonpayment  of  assessments 
the  corporation  must  adopt  a  course  of  proceeding  reasonable  and 
just  to  the  stockholder.  Reasonable  notice  to  him  that  his  stock  will 
be  forfeited,  unless  by  a  specified  time  the  overdue  assessments  are 
paid,  is  necessary  to  effect  a  forfeiture.'**    In  all  cases  the  power  to 

>4o  instone  T.  Bridge  Co.,  2  Bibb  (Ky.)  576,  5  Am.  Dec.  638;  Hughes  y. 
Manufacturing  Go.,  34  Md.  816,  826;  Windsor  Electric  Light  Ck>.  v.  Tandy, 
66  Vt.  248,  29  Atl.  248,  44  Am.  St  Rep.  838;  Dayton  y.  Borst,  81  N.  Y.  435; 
Buffalo  A  N.  Y.  City  R.  Co.  v.  Dudley,  14  N.  Y.  336;  Rensselaer  &  Washing 
ton  Plank-Road  Co.  y.  Barton,  16  N.  Y.  457,  note;  Spear  y.  Crawford,  14 
Wend.  (N.  Y.)  20,  28  Am.  Dec.  513;  Upton  v.  Tribllcock.  91  U.  S.  45,  23  L. 
Bd.  203,  1  Cnmmlng,  Cas.  Priy.  Corp.  824;  Grlswold  y.  Trustees,  26  111.  41, 
79  Am.  Dec.  861;  Hartford  &  N.  H.  R.  Co.  y.  Kennedy,  12  Conn.  499,  506; 
Danbnry  &  N.  R.  Co.  y.  Wilson,  22  Conn.  435;  Miller  y.  Road  Co.,  52  Ind.  51; 
East  Tennessee  &  V.  R.  Co.  y.  Gammon,  5  Sneed  (Tenn.)  566;  Baylngton  y. 
Railroad  Co.,  34  Pa.  858;  Dexter  &  Mason  Plank-Road  Co.  y.  Millerd,  3  Mich. 
91;  Carson  y.  Mining  Co.,  5  Mich.  288;  American  Alkali  Co.  y.  Campbell  (C. 
C.)  113  Fed.  398.  A  subscription  payable  partly  in  cash  and  partly  in  stock 
of  another  corporation  must  be  accepted  according  to  its  terms,  and  the  cor- 
poration cannot  retain  the  cash  payment  and  maintain  an  action  to  recover 
the  difference  on  an  unpaid  subscription.  Southern  Trust  &  D.  Co.  y.  Yeat> 
man,  134  Fed.  810,  67  C.  C.  A.  456. 

«*i  Budd  y.  Multnomah  St  Ry.  Co.,  15  Or.  413,  15  Pac.  659,  3  Am.  St.  Rep. 
169,  W.  D.  Smith,  Cas.  Corp.  60;  Minnehaha  Driylng  Park  Ass'n  y.  Legg,  50 
Minn.  333,  52  N.  W.  898;  In  re  Long  Island  R.  Co..  19  Wend.  (N.  Y.)  87,  82 
Am.  Dec.  429.    And  see  Peirln  y.  Granger,  80  Vt  595. 

«4«  Post,  p.  44a 

s«s  Rutland  &  B.  R.  Co.  y.  Thrall,  85  Vt  536;  Germantown  Passenger  Ry. 
Co.  y.  Fitler,  60  Pa.  124,  100  Am.  Dec.  546;  Elizabeth  City  Cotton  Mills  y. 
Dunstan,  121  N.  C.  12,  27  S.  B.  1001»  61  Am.  St  Rep.  654.  And  see  Criss^  y. 
Cook,  67  Kan.  20,  72  Paa  541« 
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forfeit  or  sell  must  be  exercised  in  the  manner  prescribed.  A  sale 
or  forfeiture  of  shares  without  following  the  requirements  of  the 
charter  or  statute  is  just  as  invalid  as  if  made  without  any  power  at 
2ll*^^  and  an  invalid  sale  may  constitute  a  conversion  of  the  shares 
for  which  the  corporation  will  be  liable  in  damages.***  In  Budd  v. 
Multnomah  St.  Ry.  Co.***  a  statute  provided  that  a  corporation  might 
make  by-laws  for  the  sale  of  stock  for  nonpa3mient  of  assessments, 
and  it  was  held  that  a  sale  without  a  valid  by-law  authorizing  it  was 
invalid,  and  constituted  a  conversion  of  the  shares.  In  this  case  the 
board  of  directors  had  passed  a  resolution  ordering  these  particular 
shares  to  be  sold,  but  it  was  held  that  this  was  not  a  by-law,  because 
directed  only  against  a  particular  shareholder.**'  A  sale  of  shares 
after  a  valid  tender  of  the  amount  due  for  assessments  is  unauthorized 
and  void,  and  a  suit  in  equity  may  be  maintained  to  set  the  same  aside, 
and  restrain  a  transfer  of  the  shares  to  the  purchaser.***  To  authorize 
a  forfeiture  or  sale  of  shares  for  nonpayment  of  assessments,  the  as- 
sessments must  be  valid.  A  sale  for  nonpayment  of  several  assess- 
ments, one  of  which  is  invalid,  is  void.***  The  measure  of  damages^^ 
for  conversion  of  shares  by  illegally  selling  them  for  nonpayment  of  \ 
assessments  is  not  the  full  value  of  the  shares,  but  their  value  less  the  / 
amount  of  unpaid  calls  due  thereon.* ■•  ^ 

If  a  corporation  follows  the  provisions  of  its  charter  relating  to  the 
forfeiture  of  stock,  its  right  to  forfeit  at  the  end  of  the  time  limited  is 
perfect,  and  a  stockholder  who  is  in  default  can  claim  no  further  de- 
lay nor  any  other  notice  than  that  prescribed  and  given.  When  a 
forfeiture  is  regularly  declared  in  accordance  with  the  charter,  equity 
will  not  relieve  against  it*'* 

«44  Budd  y.  Multnomah  St  Ry.  Co.,  15  Or.  413,  15  Pac.  659,  8  Am.  St.  Rep. 
169,  W.  D.  Smith,  Gas.  Corp.  60;  Portland,  S.  &  P.  R.  Ck>.  y.  Graham,  11  Mete. 
(Mass.)  1;  Germantown  Passenger  Ry.  Ck>.  y.  Fltler,  60  Pa.  124,  100  Am.  Dec. 
546;  Schwab  v.  Frisco  Mining  &  M.  Co.,  21  Utah,  258,  60  Pac.  940.  Although 
a  forfeiture  be  Irregalar  or  defective  in  form,  it  will  be  held  sufficient  as 
against  creditors  of  the  corporation,  if  the  corporation  and  the  stockholder, 
with  knowledge  of  the  defects,  have  acquiesced  in  it  Grissey  y.  Cook,  67 
Kan.  20,  72  Pac.  54.  As  where  a  private  sale  is  made,  instead  of  a  sale  at 
public  auction,  as  required  by  the  statute.  Portland,  S.  &  P.  R.  Co.  y.  Gra- 
ham, supra. 

24fi  Budd  y.  Multnomah  St  Ry.  Co.,  15  Or.  413,  15  Pac.  659,  3  Am.  St  Rep. 
169,  W.  D.  Smith,  Gas.  Corp.  60. 

S4«  15  Or.  413,  15  Pac.  659,  3  Am.  St  Rep.  p.  169,  W.  D.  Smith,  Gas.  Corp.  60. 

S4T  As  to  the  validity  of  by-laws,  see  post,  p.  440. 

148  Mitchell  y.  Mining  Co.,  67  N.  Y.  280. 

94*  Stoneham  Branch  R.  Co.  y.  Gould,  2  Gray  (Mass.)  277. 

ssoBudd  y.  Railway  Co.»  15  Or.  413,  15  Pac.  659,  3  Am.  St  Rep.  169,  W. 
D.  Smith,  Gas.  Corp.  60. 

ssx  Germantown  Pass.  Ry.  Co.  y.  Fitler,  60  Pa.  124,  100  Am.  Dec.  546. 
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• 

Action  and  Forfeiture  as  Cumulative  Remedies. 

The  fact  that  the  corporation  is  given  the  right  to  proceed  against 
delinquent  shareholders  by  forfeiture  of  their  shares,  or  by  forfeiture 
and  sale  of  them,  does  not  prevent  it  from  maintaining  assmhpsit  for 
assessmtots,  either  on  an  express  promise,  or  on  the  implied  promise 
which  arises  in  most  states.  The  statutory  remedy  is  merely  cumula- 
tive, unless  it  is  dearly  made  exclusive,  and  the  corporation  may  pro- 
ceed in  either  way.*** 

Whether  assumpsit  can  be  maintained  after  resorting  to  the  statu- 
tory remedy  depends  upon  the  nature  of  the  statutory  remedy.  If, 
under  the  diarter,  the  stock  of  a  delinquent  shareholder  is  merely  for- 
feited to  the  use  of  the  corporation, — ^that  is,  reclaimed  by  it  to  its 
own  use,— on  his  failure  to  pay  an  assessment,  the  charter  having,  in 
effect,  made  the  issue  of  the  stock,  not  absolute,  but  in  the  nature  of 
a  conditional  sale,  the  remedy  by  action  is  taken  away.*'*  And  when 
forfeiture  is  made  an  alternative,  and  not  a  cumulative,  remedy,  the 
same  result  follows.*'*  The  reason  is  that  such  a  forfeiture  neces- 
sarily involves  a  total  loss  of  interest  in  the  thing  forfeited  by  the 
party  in  default,  and  a  resumption  by  the  corporation  of  the  entire 
consideration  of  the  debtor's  promise.  The  stock  forfeited  vests  ab- 
solutely and  beneficially  in  the  company,  and  the  debtor  can  have 
no  benefit  from  it  or  its  proceeds,  though  the  corporation  might  after- 
wards sell  it  for  more  than  was  due  from  him.*'* 

Where,  however,  the  security  reserved  by  the  charter  to  the  cor- 
poration is  less  than  forfeiture ;  where  it  is  simply  a  power  of  sale  to 
pay  unpaid  assessments,  with  the  right  reserved  to  the  debtor  to  any 
surplus  that  may  remain,  so  that  the  issue  of  the  stock  is  absolute^ 
and  not  conditional,  and  ^e  security  is  in  the  nature  of  a  mortgage  or 

«»« Instone  v.  Bridge  Co.,  2  Bibb  (Ky.)  676;  Worcester  Turnpike  Corp.  v. 
WlUard,  5  Mass.  80,  4  Am.  Dec.  39;  Hartford  &  N.  H.  B.  Co.  v.  Kennedy, 
12  Conn.  4d9,  506;  Goshen  &  M.  T.  Co.  y.  Hurtln,  9  Johns.  (N.  Y.)  217,  6  Ain. 
Dec.  278;  Buffalo  &  N.  Y.  City  R.  Co.  v.  Dudley,  14  N.  Y.  836;  Selma  &  T. 
R.  Co.  y.  Tipton,  5  Ala.  787,  89  Am.  Dec.  344;  Oonnectlcut  &  P.  R.  Co.  ▼. 
Bailey,  24  Vt.  465,  58  Am.  Dee.  181,  W.  D.  Smith,  Cas.  Corp.  63,  Shep.  Cas. 
Corp.  28;  Hightower  y.  Thornton,  8  Oa.  486,  52  Am.  Dec.  412;  Hughes  y. 
Mannfacturlng  Co.,  84  Md.  316,  326;  Tar  River  Nay.  Co.  y.  Neal,  10  N.  C. 
520,  535;  Grays  t.  Turnpike  Co.,  4  Rand.  (Va.)  678,  583;  Nashua  Savings 
Bank  v.  Anglo-American  Land-Mortg.  &  A.  Co.,  108  Fed.  764.  48  C  C.  A. 
15 ;  Campbell  y.  American  Alklli  Ca,  125  Fed.  207,  61  a  C.  A.  817. 

a»«  Small  v.  Hydraulic  Co.,  2  N.  Y.  830;  Mllto  y.  Stewart,  41  N.  Y.  384; 
Alloi  y.  Railroad  Co.,  11  Ala.  437;  Rutland  &  B.  R.  Co.  y.  Thrall,  35  Vt.  536. 

2B4  Edinburgh  L.  &  N.  Ry.  Co.  y.  Hebblewhlte,  6  Mees.  &  W.  707;  Giles 
y.  Hntt,  8  Ezch.  18;  Great  Northern  Ry.  Co.  y.  Kennedy,  4  Bxch.  417. 

ssB  In  Carson  y.  Mining  Co.,  5  Mich.  288.  And  see  Small  y.  Hydraulic  Co., 
2  N.  Y.  83a 
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pledge, — a  sale  of  stock  for  nonpayment  of  assessments  does  not  take 
away  the  company's  right  of  action,  but  it  may  maintain  an  action 
for  a  deficiency  after  applying  the  proceeds  of  tihe  stock.***  An  un- 
successful attempt  to  follow  the  remedy  by  forfeiture  and  sale  could 
not  bar  an  action  to  recover  assessments.  The  shares  not  being  sold 
the  liability  of  the  shareholder  on  his  promise  would  remain.**^  In 
some  charters  it  is  expressly  provided  that,  if  the  shares  of  a  delin- 
quent stockholder  shall  not  sell  for  a  sum  sufficient  to  pay  his  as- 
sessments, with  interest  and  charges  of  sale,  he  shall  be  held  liable  to 
the  corporation  for  any  deficiency.  Of  course,  in  such  a  case,  a  for- 
feiture and  sale  does  not  preclude  an  action  for  a  deficiency.*** 

Not  only  does  a  forfeiture  of  shares  by  a  corporation  for  nonpay- 
ment of  assessments  put  an  end  to  any  liability  of  the  shareholder  to 
the  corporation  on  his  subscription,  as  shown  above,  but  it  relieves 
him  from  liability  to  existing  or  future  creditors  of  the  corporation 
if  it  becomes  insolvent,  provided  there  is  no  fraud  or  collusion.*** 
But  a  forfeiture  by  collusion  between  the  shareholder  and  directors 
will  not  release  him,*** 

0AI.I.8. 

122.  If  the  time  of  paymmit  of  a  snbioriptioii.  im  fixed  by  tlie  ol&arter, 
etatnte,  or  svbeoription,  no  oall  is  neoessary  to  render  the  sub- 
eoriber  liable.  But  a  oall  is  oMontial  to  liabiUty  where  it  ie 
ezpreMljr  required  by  the  charter,  statute,  or  subscription,  or, 
by  the  weight  of  authority,  w^here  the  time  of  payment  is  left 
to  the  directors  or  stockholders.  A  oall  is  not  necessary  after 
repudiation  of  the  subscription. 

128.  Oalls  to  be  valid,  must  be  made 

(a)  In  the  manner  prescribed. 

(b)  By  the  person  or  board  designated.     If  no  person  is  designatedf 

the  power  vests  in  the  board  of  directors, 
(o)  And  it  must  operate  uniformly  upon  all  the  shareholders. 

124.  When  the  charter  or  subscription  requires  notice  of  assessments, 

the  requirement  must  be  complied  withi  but,  in  the  absence  of 
any  such  requirement,  notice  is  not  necessary.  Proof  of  actual 
notice  obviates  objections  to  the  fonn  or  manner  of  the  notice. 

125.  Interest  runs  on  assessments  from  the  time  they  are  payable. 

*»•  Carson  y.  Mining  Co.,  5  Mich.  288. 

ssT  instone  ▼.  Bridge  Co.,  2  Bibb  (Ky.)  576,  5  Am.  Dec.  638. 

<»•  Danbury  &  N.  R.  Co.  ▼.  Wilson,  22  Conn.  435,  456.  And  see  Mandel  y. 
Swun  Land  &  C.  Co.,  154  111.  177,  40  N.  E.  563,  27  L.  R.  A.  313,  45  Am.  St 
Rep.  124. 

as«  Mills  y.  Stewart,  41  N.  Y.  384.  And  see  Allen  y.  American  Building  & 
L.  Ass'n,  49  Minn.  544,  52  N.  W.  144,  32  Am.  St  Rep.  574;  Carpenter  v. 
American  Building  &  L.  Ass'n,  54  Minn.  403,  56  N.  W.  95,  40  Am.  St  Rep.  845^ 

uo  1  Cook,  Stock,  Stockb.  &  Corp.  Law,  §§  127,  128.  See  Slee  y.  Bloom,  19 
Johns.  (N.  Y.)  456,  10  Am.  Dec.  273. 
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Ngeessity  far  CM. 

Where,  by  the  charter,  statute,  or  terms  of  the  subscription  itself, 
the  subscription  is  payable  immediately,  or  where  it  is  payable  at  a 
stated  tune^rtimes,  or  within  accrtain  time,  and  that  time  has  elapsed, 
no  call,  js  necessary  to  render  the  subscriber  liable  to  an  action  there- 
on.*** Where,  however,  the  contract  of  subscription,  oLihfi-charter, 
or  statute,  or  articles  of  association,  or  a  Yalid_hy=law  existing  at 
the  timeofsubscnptionpwhich  always  form  a  part  ^^  ^hc  rQPJTgCL 
of  subsalptJonTexpresslyjnaRelhe  subscription  payable  on  call  by  the 
directors  or  majority  of  the  stockholders,  the  subscription  does  not 
become  payable,  and  no  artinn  ran  he  piaintaiq^d  upon  it,  until  a  valid, 
call  is  made  ir«  accordance  with  the  provision;  and  by  the  weight  of 
authonty  the  same  rule  applies  where  the  charter  and  contract  of 
subscription  are  silent  as  to  the  time  of  payment.***     In  New  York 

«•!  Ruse  V.  Bromberg,  88  Ala.  619,  7  South.  384;  New  Albany  A  S.  R.  Co. 
V.  Pickens,  6  Ind.  247;  Phoenix  Warehousing  Co.  v.  Badger,  67  N.  Y.  294. 

««a  North  &  S.  St  R.  Co.  v.  Spullock.  88  Ga.  283,  14  S.  E.  478;  Glenn  v. 
Howard,  65  Md.  40,  3  Atl.  895;  Ruse  v.  Bromberg,  88  Ala.  619,  7  South.  384: 
Seymour  ▼.  Sturgess,  26  N.  Y.  134;  Banet  v.  Railroad  Co.,  13  111.  504;  Spang- 
ler  v.  Railway  Co.,  21  111.  276;  Holt  v.  Holt  Electric  S.  Co.  (C.  C.)  79  Fed. 
697;  New  England  Fire  Ins.  Co.  v.  Haynes,  71  Vt.  306,  45  Atl.  221,  76  Am. 
St.  Rep.  771.  See  Williams  v.  Tftylor,  120  N.  Y.  244,  24  N.  B.  288.  In  North 
&  S.  St  R.  Co.  y.  Spullock,  supra,  a  contract  of  subscription  provided  that 
the  subscription  should  be  paid  "In  such  Installments  and  at  such  times  as 
may  be  decided  by  a  majority  of  the  stockholders  or  board  of  directors,  or 
a  trustee  empowered  for  the  purpose  by  a  majority  of  the  stockholders."  In 
a  suit  on  the  subscription  it  was  not  shown  that  the  stockholders,  directors, 
or  trustee  had  ever  provided  in  what  Installments  the  subscription  should  be 
paid,  or  fixed  any  time  or  times  for  such  payment,  or  made  any  call  for  pay^ 
ment;  and  it  was  therefore  held  that  a  Judgment  of  nonsuit  was  proper.  In 
Seymour  v.  Sturgess,  supra,  the  by-laws  of  a  corporation  declared  that  no 
call  for  stock  should  be  made,  except  upon  the  vote  and  by  the  direction  of  at 
least  five  of  the  directors.  It  was  held  that  one  who  became  a  subscriber 
after  the  enactment  of  the  by-law  was  entitled  to  the  benefit  of  it  as  It  con- 
stituted a  part  of  his  contract  and  that  there  was  no  liability  on  his  sub- 
scription In  the  absence  of  such  a  call.  In  Glenn  v.  Howard,  supra,  the 
question  arose  whether  recovery  on  a  call  for  an  unpaid  subscription,  which, 
by  the  terms  of  the  charter,  was  payable  "as  required  by  the  president  and 
directors,"  not  made  until  after  discharge  of  the  subscriber  in  bankruptcy, 
was  barred  by  such  discharge.  The  court  held  that  if  the  call  had  been  made 
before  the  discharge  so  as  to  become  a  debt  provable  in  the  bankruptcy  pro- 
ceedings. It  would  have  been  barred  by  the  discharge,  but  that  since  there 
was  no  debt  so  provable  before  the  call,  and  since  the  call  was  not  made 
until  after  the  discharge,  It  was  not  barred.  Where  It  was  provided  that 
the  directors  might  require  payment  of  the  sums  subscribed  at  such  times 
and  In  such  proportions  as  they  should  deem  best,  but  that  no  assessment 
should  exceed  |10  «a  a  share.  It  was  held  that  the  directors  were  not  pre- 
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it  is  hdd,  contrary  to  the  weight  of  authority,  that  where  the  charter 
provides  that  the  directors  may  require  subscribers  to  pay  the  amount 
of  their  subscriptions  "in  such  manner  and  in  such  installments  as 
they  may  deem  proper,"  and  further  provides  for  forfeiture  of  shares 
for  nonpayment,  the  provision  is  designed  to  apply  only  to  proceedings 
to  forfeit  shares,  that  the  subscription  is  payable  generally  and  uncon- 
ditionally, and  that  no  call  is  necessary  before  bringing  suit  on  the 
subscription.'**  No  call  is  necessary  after  the  subscriber  has  repu- 
diated his  subscription.'*^ 

Validity  of  Call. 

Assessments  and  calls  for  unpaid  subscriptions,  to  be  valid,  must 
be  made  in  a  proper  manner,  and  by  the  proper  authority.  If  the 
charter  or  an  authorized  by-law  prescribes  a  particular  mode  for  mak- 
ing them,  that  mode  must  be  followed.  So  if  it  specifies  who  shall 
exercise  the  power,  the  provision  must  be  regarded,  and  a  call  or  as- 
sessment made  by  any  other  authority  will  be  ineffectual.***  Gen- 
erally, the  power  is  conferred  upon  the  board  of  directors,  and  when 
this  is  the  case  it  must  be  exercised  by  them,  and  in  their  official  ca- 
pacity as  a  board.  By  the  weight  of  authority,  they  cannot  delegate 
the  power  to  others,***  but  it  has  been  held  that  they  may  ratify  an 
exercise  of  the  power  by  others.**'  Sometimes  the  power  is  conferred 
upon  the  whole  body  of  shareholders.  If  the  charter  is  silent  as  to 
who  shall  exercise  the  power,  it  will  devolve  upon  the  directors,  since 
they  are  the  proper  persons  to  perform  such  corporate  acts.*** 

Where  calls  are  required  to  be  made  by  the  board  of  directors,  the 
board,  to  make  a  valid  call,  must  be  legally  constituted.***  It  is  not 
enough  that  the  call  is  made  by  directors  de  facto,  for  the  rule  that 

vented  from  laying  several  assessments,  not  exceeding  $10  each,  by  one 
vote.    Rutland  So  B.  B.  Ck>.  v.  Thiall,  85  Vt  530. 

i«  Lake  Ontario,  A.  &  N.  Y.  R.  Co.  v.  Mason,  16  N.  Y.  451,  463. 

««4  CasB  V.  Railway  Co*,  80  Pa.  31. 

«•»  People's  Mnt  Ins.  Co.  v.  Westcott,  14  Gray  (Mass.)  440;  Moses  v.  Tomp- 
kins, 84  Ala.  613,  4  Sonth.  763. 

2te  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  S  110;  Rutland  &  B.  R.  Co.  v. 
Thrall,  35  Vt.  536;  Silver  Hook  Road  y.  Greene,  12  R,  L  164;  Banet  ▼.  Rail- 
road Co.,  13  111.  504. 

267  Rutland  &  B.  R.  Oo.  y.  Thrall,  supra;  Read  y.  Gas  Co.,  9  Helsk. 
(Tenn.)  545. 

268  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  S  109;  Budd  y.  Multnomah  St 
Ry.  Co.,  15  Or.  413,  15  Pac.  659,  3  Am.  St  Rep.  169,  W.  D.  Smith,  Cas. 
Corp.  60. 

ae9  People's  Mut  Ins.  Ca  v.  Westcott;  14  Gray  (Mass.)  440;  Moses  y.  Tomp- 
khiBp  84  AUu  613,  4  South.  768. 
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the  acts  of  directors  de  facto  cannot  be  questioned  collaterally  is  only 
for  the  protection  of  third  persons  dealing  with  the  corporation,  and 
is  not  applicable  as  between  the  stockholders  and  the  directors.'^^ 
To  constitute  a  valid  assessment,  in  the  absence  of  any  special  re- 
quirement in  the  charter,  all  that  is  necessary  is  that  there  shall  be 
some  act  or  resolution  of  the  directors,  in  their  of&cial  capacity  as  a 
board,  legally  constituted,  which  shows  a  clear  intention  to  render  due 
and  payable  a  part  or  all  of  the  unpaid  subscriptions.*^^ 

A  C2dl,  to  be  valid,  must  operate  uniformly  upon  all  the  shareholders. 
One  of  them  cannot  legally  be  required  to  pay  in  a  larger  proportion 
of  his  subscription,  or  to  pay  at  an  earlier  day,  than  the  others,  unless 
his  contract  expressly  permits  it.*^*  Of  course,  the  existence  of  debts 
against  the  corporation  is  not  necessary  to  a  valid  assessment.*^' 
Where  several  assessments  have  been  made,  the  directors  may  abandon 
or  waive  one  that  is  void,  and  sue  for  those  that  are  valid.*  ^*  The 
necessity  for  a  call  on  unpaid  subscriptions  is  to  be  determined  by  the 
board  of  directors,  when  the  power  to  make  calls  is  vested  in  them,  and 
the  propriety  of  their  determination  on  this  point  cannot  be  questioned 
by  the  shareholders.*'*  A  subscriber  may  waive  a  call  or  informalities 
in  making  it.* 

A  call  cannot  be  made,  except  for  preliminary  expenses,*'*  until  the 
corporation  is  sufficiently  organized  to  enter  upon  the  transaction  of 

STO  Moses  ▼.  Tompkins*  84  Ala.  618,  4  South.  763;  People's  Mut.  Ins.  Co.  v. 
Westcott,  14  Gray  (Mass.)  440;  Schwab  ▼.  Frisco  Mining  &  M.  Co.,  21  Utah, 
258,  60  Pac.  940. 

sTiBndd  y.  Multnomah  St  Ry.  Co.,  16  Or.  413,  15  Pac.  659,  8  Am.  St 
Rep.  169.  W.  D.  Smith,  Cas.  Corp.  60.  Cf.  North  Milwaukee  Town-Site  Co. 
V.  Bishop,  103  Wis.  492,  79  N.  W.  785,  45  L.  R.  A.  174. 

«Ti  Great  Western  TeL  Ca  v.  Bnmham,  79  Wis.  47,  47  N.  W.  873,  24  Am. 
St  Rep.  698;  Pike  y.  Railroad  Co.,  68  Me.  445;  1  Mor.  Corp.  S  154;  1  Cook, 
Stock,  Stockh.  &  Corp.  Law,  |  114.  "But  if  some  shareholders,**  says  Mr. 
Morawetz,  "have  already  contributed  more  than  others,  It  would  be  not  only 
the  right  but  the  duty,  of  the  directors  to  make  calls  upon  the  other  share- 
holders in  such  amounts  as  to  equalize  the  contributions  of  all."  1  Mor. 
Corp.  S  154. 

ST 3  Penobscot  R.  Co.  y.  White,  41  Me.  512,  66  Am.  Dec.  ^7. 

S74  Read  y.  Gas  Co.,  9  Heisk.  (Tenn.)  545. 

S76  Budd  y.  Multnomah  St  Ry.  Co.,  15  Or.  413,  15  Pac.  659,  3  Am.  St  Rep. 
169,  W.  D.  Smith,  Cas.  Corp.  60;  Fitzgerald's  Estate  y.  Union  Say.  Bank, 
65  Neb.  97,  90  N.  W.  994;  Nashua  Say.  Bank  y.  Anglo-American  Land  Mortg. 
&  A.  Co.,  189  n.  S.  221,  18  Sup.  Ct  517,  47  L.  Bd.  782;  Campbell  y.  American 
Alkill  Co.,  125  Fed.  207,  61  a  0.  A.  817. 

•  Graebner  y.  Post  119  Wis.  892,  96  N.  W.  783,  100  Am.  St  Rep.  890. 

tie  Salem  Milldam  Corp.  y.  Ropes,  6  Pick.  (Mass.)  23;  Central  Turnpike 
Corp.  y.  Valentine,  10  Pick.  (Mass.)  142;  Anyil  Min.  Co.  y.  Sherman,  74 
Wis.  226,  42  N.  W.  226,  4  L.  R.  A.  232. 
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business,  unless  there  is  some  express  provision  in  the  charter  or  con- 
tract of  subscription  authorizing  it  to  be  made  before  then,  for  until 
then  it  cannot  be  necessary.  Thus,  where  a  subscriber  agreed  to  pay 
for  his  stock  at  such  times  and  in  such  installments  as  the  same  might 
be  called  for  by  the  corporation,  and  a  statute  declared  that  the  cor- 
poration should  not  transact  business  until  half  of  its  capital  stock 
should  be  subscribed,  it  was  held  that  no  call  could  be  made  until  the 
condition  of  the  statute  should  be  fulfilled.*^'  It  would  be  otherwise 
if  no  particular  amount  of  stock  were  required  to  be  subscribed  before 
the  corporation  could  begin  operations.*^* 

Notice  and  Demand, 

Where  the  charter  or  subscription  requires  notice  or  demand  as  a 
condition  precedent  to  suits  to  recover  installments  of  stock,  and  there 
is  no  waiver  of  the  condition,  the  prescribed  notice  must  be  given,  or 
the  prescribed  demand  made,  or  an  action  on  a  subscription  cannot  be 
maintained.*^*  But,  in  the  absence  of  such  a  requirement,  no  notice 
or  demand  is  necessary.  ^  The  subscribers  must  take  notice  of  the  acts 
of  the  directors  as  to  calls.* ••  Unless  notice  by  publication  is  allow- 
ed by  the  charter  or  subscription,  notice  in  a  paper  to  which  defendant 
is  not  a  subscriber  is  not  sufBcient.***  Nor  would  notice  in  any  paper 
be  sufficient  unless  it  were  shown  that  the  subscriber  read  it,  and  so  had 
actual  notice.  The  fact  that  notice  is  not  given  in  the  way  prescribed 
by  the  charter  or  statute,  as  by  mail  or  publication,  will  not  invalidate 
a  call,  if  actual  notice  is  shown.  Proof  of  actual  notice  obviates  all 
such  objections.*** 

Interest, 

An  unpaid  subscription  bears  interest  from  the  time  the  subscriber 
•s  in  default ;  that  is,  from  the  time  he  should  pay  the  same.  Where  it 
is  payable  at  once,  and  without  call,  interest  commences  to  run  at  once. 

ITT  Anvil  Mln.  Co.  v.  Sherman,  74  Wis.  226,  42  N.  W.  226,  4  L.  B.  A.  232, 
collecting  cases;   ante,  p.  290. 

aT8  Id. 

2T9  Rutland  &  B.  R.  Co.  v.  Thrall,  35  Vt.  536;  Banet  ▼.  Railroad  Co.,  13  111. 
504;  Spangler  v.  Railway  Co.,  21  lU.  276;  North  Milwaukee  Town-Site  Ca 
V.  Bishop,  103  Wis.  402.  79  N.  W.  785,  45  L.  B.  A.  174.  Cf.  Nashua  Savings 
Bank  y.  Anglo-American  Land,  Mtg.  &  A.  Co.,  189  U.  S.  221,  23  Snp.  Ct. 
517,  47  L.  Ed.  782.    As  to  the  statute  of  limitations,  post,  p.  — w 

ISO  Heaston  ▼.  RaUroad  Co.,  16  Ind.  275,  79  Am.  Dec  430. 

tsi  Lake  Ontario,  A.  &  N.  Y.  R.  Co.  y.  Mason,  16  N.  Y.  451,  468. 

s 82  Jones  v.  Sisson,  6  Gray  (Mass.)  288;  Schenectady  &  Saratoga  Plank- 
Road  Co.  y.  Thatcher,  11  N.  Y.  102.  And  see  Lexington  &  W.  0.  R.  Co.  y. 
Chandler,  13  Mete.  (Mass.)  311;  Elizabeth  City  Cotton  Mills  y.  Donstan,  121 
N.  a  12,  27  S.  B.  1001,  61  Am.  St  Rep.  654. 
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Where  it  is  payable  on  call,  interest  runs  from  the  time  fixed  for  pay- 
ment in  the  call.**'  If  notice  of  the  assessment  is  required,  interest 
runs,  not  from  the  date  of  the  call,  but  from  the  time  notice  is  given.*'* 


ASSIGNMENT  OF  UNPAID  SUBSCRIPTION. 

120«  Wlieve  liability  on.  a  flubfloriptioa  Itas  beoome  fixed  bjr  a  Talid 
imJI,  or  -irhere  no  oall  is  neoeuary,  it  may  bo  assigned  by  the 
oorporatioB  like  any  otber  debt. 

Where  the  whole  amount  of  an  unpaid  subscription  has  been  regu- 
larly called  in  by  the  corporation,  it  stands  like  any  other  liquidated 
demand,  in  favor  of  the  corporation,  and  the  debt  may  be  assigned  by 
the  corporation,  even  before  judgment,  to  the  same  extent  as  it  could 
assign  any  other  debt.***  The  assignment,  in  such  a  case,  like  all 
assignments  of  choses  in  action,  is  subject  to  equities,  and  cannot  de- 
prive the  debtor  of  any  rights  as  a  stockholder  which  he  would  pos- 
sess if  no  assignment  had  been  made.***  Where  a  subscription  is  made 
payable  without  the  necessity  for  a  call,  it  may  be  assigned  at  any  time. 


BIXEASB  AND  DISOHABGE  OF  SUBSORIBEB. 

127*  A  subscriber  may  be  released  in  whole  or  in  part  from  his  oon- 
traot  by  the  eorporation  with  the  eonsent  of  all  the  other 
shareholders!  bat  he  eaanot  withdraw  and  snrrender  his  shares 
without  the  eonsent  of  the  oorporationi  nor  oan  he  do  so  with 
the  eonsent  of  the  eorporation,  unless  the  other  subsoribers 
eonsenti  nor  ean  he  do  so  with  the  eonsent  both  of  the  cor- 
poration and  the  other  subsoribers,  if  the  amount  due  from  him 
ie  required  to  pay  corporate  debts. 

12S*  Violation  of  or  noneomplianoe  with  its  charter  by  a  corporation, 
whereby  its  charter  has  become  subject  to  forfeiture,  does  not 
release  a  subscriber. 

«•»  Gould  v.  Town  of  Oneonta,  71  N.  T.  298;  Hawkins  v.  Clttzens'  Real 
Estate  &  I.  Co.,  38  Or.  544,  64  Pac.  320;  McCoy  v.  World's  Columbian  Expo- 
sition, 186  111.  356,  57  N.  E.  1043,  78  Am.  St.  Rep.  288;  Jackson  Fire  &  M. 
Ins.  Co.  y.  Walle,  106  La.  89,  29  South.  503;  May  y.  Ullrieh,  132  Mich.  6, 
92  N.  W.  493.  So,  where  the  comptroller  of  the  currency  orders  the  receiver 
of  a  suspended  national  bank  to  collect  unpaid  subscriptions,  interest  runs 
from  the  date  of  the  order.    Casey  v.  Galll,  94  U.  S.  673,  24  L.  Ed.  168,  307. 

2S4  Hambleton  y.  Olenn,  72  Md.  331,  20  Atl.  115.  Interest  is  not  reooyer- 
able  on  a  note  given  to  pay  for  stock  when  the  note  does  not  so  provide, 
and  there  is  no  agreement  to  pay  it,  and  no  call  has  been  made.  Seattle 
Trust  Co.  V.  Pltner,  18  Wash.  401,  51  Pac.  1048. 

>»  Weill  y.  Bodgen,  60  Mich.  294,  15  N.  W.  462. 

SMid. 
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129.  Alteratioii  or  aaMndmeat  of  the  oluirter  of  a  oorporatlon.  hj  the 

legifllaivre  with  the  oorporation'i  ooment*  will  releaeo  a  dlji- 

sentinc  sii1>iozl1ior»  OKOopt 
(a)  Where  the  amemdiaent  is  immaterial,  a«  resards  it*  eiPeot  om  the 

oontraot  betweea  the  snhfloriher  amd  the  eorporatiom. 
(h)  Where  it  is  authorised  hy  a  provisioifc  in  the  oharter  or  im  a 

general  law. 

130.  Abandonmemt  of  its  hasiaese  aad  .franchisee  by  a  eorporation 

will  release  a  subscriber, 
(a)  If  the  abandonment  is  complete  and  llnalf  and 
(b>  If  no  riffhts  of  creditors  intcrrcnc 

131.  A  subscriber  is  released  by  forfeiture  of  his  stoch  to  the  corpora- 

tion for  nonpaya&cnt  of  asscssmentSy  but  not  by  a  sale  of  his 
shares  to  pay  assessments,  w^herc»  under  the  charter,  he  is  liable 
for  any  deflciency. 

132.  A  subscriber  is  released  by  a  valid  transfer  of  his  phares,  where- 

by the  transferee  tahes  his  place,  and  assumes  his  liability  as 
a  shareholder. 

Withdrawal  and  Release — Reduction  of  Shares. 

We  have,  in  another  place,  considered  the  right  of  a  subscriber  to 
revoke  or  withdraw  his  subscription  before  it  is  accepted  by  the  cor- 
poration, and  we  have  seen  that  the  right  of  revocation  exists  until 
such  acceptance,  except  where  the  subscription  is  a  step  authorized  by 
statute  in  the  process  of  forming  the  corporation.**^  We  come  now  to 
the  question  whether  a  subscriber  whose  offer  has  been  accepted  by  the 
corporation,  so  as  to  create  a  contract,  can  withdraw,  and  thereby  avoid 
liability  on  his  subscription.  It  is  clear  that  he  cannot  do  so  without 
the  consent  of  the  corporation, — ^the  other  party  to  the  contract.  He 
cannot,  merely  by  announcing  his  withdrawal,  or  withdrawal  in  part, 
from  the  company,  and  surrendering  his  shares,  or  some  of  them,  ab- 
solve himself  from  liability  or  further  liability  on  his  subscription.*** 
It  follows  that  an  assignment  of  his  stock  or  a  part  of  it  to  a  fictitious 
person  will  not  release  him.***  And  he  cannot  withdraw  from  his  con- 
tract, or  reduce  his  shares,  even  with  the  consent  of  the  corporation, 
if  the  other  subscribers  do  not  consent ;  nor  can  he  withdraw  or  reduce 
his  shares  by  virtue  of  an  agreement  between  him  and  the  corporation, 
made  at  the  time  of  subscribing,  for  the  corporation  has  no  power  to 
make  such  an  agreement  with  a  subscriber  either  at  the  time  of  sub- 
scribing or  afterwards.  Such  an  agreement  would  be  a  fraud  upon 
the  other  subscribers.***    A  subscriber  may,  however,  withdraw  en- 

s«T  Ante,  p.  264. 

«««  Ante,  p.  266;  Selma  &  T.  R.  Oo.  v.  Tipton,  5  Ala.  787,  39  Am.  Dec.  344. 

2R9  Muskingum  Valley  Turnpike  CJo.  v.  Ward,  13  Ohio,  120.  42  Am.  Dec.  191. 

290  Melvin  v.  Insurance  Co.,  80  111.  446,  22  Am.  Rep.  109;  White  Mountains 

R.  Co.  V.  Eastman,  34  N.  H.  124;  Hughes  v.  Manufacturing  CX>n  84  Md. 
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tirely,  and  surrender  his  shares,  or  reduce  the  number  of  shares  sub- 
scribed for,  with  the  consent  both  of  the  corporation  and  of  the  other 
shareholders,  if  in  doing  so  he  inflicts  no  injury  upon  the  creditors  of 
the  corporation.***  But  he  cannot  be  permitted  to  do  so  after  debts 
have  been  incurred  which  there  are  no  means  to  pay  other  than  the 
capital  stock  subscribed,  for  the  capital  stock,  as  against  creditors,  can- 
not be  squandered  or  given  away.**'  And  where  a  subscriber  is  sued 
by  a  creditor  or  receiver  of  the  corporation  on  his  original  subscrip- 
tion, and  claims  in  defense  that  the  number  of  his  shares  was  reduced, 
or  that  he  withdrew,  it  is  incumbent  on  him  to  show  that  it  was  at  a 
time  when  it  might  lawfully  be  done.***  Even  if  a  subscriber  can  claim 
a  discharge  on  the  ground  that  he  offered  to  pay  for  his  stock,  and  the 
officers  of  the  corporation  refused  to  receive  payment,  or  to  issue  him 
a  certificate,  he  cannot  do  so  unless  he  treats  it  as  a  discharge.  If  he 
does  not  so  treat  it,  but  continues  active  in  the  company's  business  until 
it  becomes  insolvent,  he  will  be  liable.*** 


816,  830;  6111  y.  Balls,  72  Mo.  432;  Chouteau  Ins.  Ck>.  t.  Floyd,  74  Mo.  286; 
CartwrlfiTht  v.  Dickinson,  88  Tenn.  476,  12  S.  W.  1030.  7  L.  R.  A.  706.  17  Am. 
St  Rep.  910;  Jackson  Fire  &  M.  Ins.  Ga  y.  Walle,  105  La.  89,  29  South.  603: 
ante,  296. 

>*i  Payne  y.  Bnllard.  28  Miss.  88.  65  Am.  Dec.  74;   Scottish  Security  Co.'Si 
Receiver  v.  Starkle,  Ky.  78  S.  W.  465.    The  validity  of  tne  cancellation  of  \ 
a  subscription  to  the  stock  of  a  corporation  whose  chief  <^ce  is  in  the  state  ] 
is  governed  by  Its  laws,  though  the  incorporation  was  under  the  laws  oty 
another  state.    Scottish  Security  Co.'s  Receiver  y.  Starkle,  supra. 

»•>  Payne  v.  Bullard,  23  Miss.  88,  65  Am.  Dec.  74;  Upton  v.  Trlbilcock,  91 
n.  8.  45,  23  L.  Ed.  208,  1  Gumming,  Gas.  Priv.  Gorp.  824;  Webster  y.  Upton, 
91  U.  8.  65,  23  L.  Bd.  384;  Potts  y.  Wallace,  146  U.  S.  689,  13  Sup.  Gt  196, 
86  L.  Ed.  1136;  Slee  v.  Bloom,  19  Johns.  (N.  Y.)  456,  10  Am.  Dec.  273; 
Phoenix  Warehousing  Go.  y.  Badger,  67  N.  Y.  294;  Bouton  y.  Dement,  123 
lU.  142, 14  N.  B.  62 ;  post,  p.  535.  It  is  a  good  defense  to  an  action  by  the  re- 
ceiver of  a  corporation  against  a  stockholder  for  balance  claimed  to  be  due 
on  his  stock,  that,  after  the  time  limited  for  payment  under  the  call  of  the 
directors,  the  stockholders  and  the  corporation,  then  a  going  concern,  being 
In  dispute  over  the  amount  due  on  the  stock,  both  surrendered  part  of  their 
claim,  and  he  made  a  payment  to  It  of  a  certain  sum  on  agreement  that  it 
was  to  be  in  full  of  all  claims  on  the  stock;  such  a  compromise  being  good 
against  creditors  of  the  corporation.  New  Haven  Trust  Go.  v.  Nelson,  73 
Gonn.  477,  47  Atl.  753. 

>•*  Payne  v.  Bullard,  23  Miss.  88,  55  Am.  Dec.  74.  An  agreement  with  the 
corporation  by  which  the  subscriber  paid  to  it  less  than  the  full  amount  of 
his  subscription  in  full  satisfaction  is  not  a  defense,  when  there  is  no  con- 
sideration for  the  release.  World's  Fair  Bzcursiim  &  Transportation  Boat 
Go.  v.  Oasch,  162  111.  402,  44  N.  B.  724.  And  see  United  Growers  Go.  y. 
Blsner  (Sup.)  47  N.  Y.  Supp.  906. 

tt«  PoiU  V.  Wallace^  146  U.  S.  689»  18  Sup.  Gt  196,  86  L.  Bd.  1185. 
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Violation  of  Charter  by  Corporation — Mismanagement  by  Officers 

and  Agents. 

Failure  of  a  corporation,  after  it  has  been  organized,  to  comply  with 
the  provisions  of  its  charter,  or  acts  done  in  excess  of  its  powers  and 
in  violation  of  its  charter,  whereby  the  charter  has  become  subject  to 
forfeiture  at  the  instance  of  the  state,  cannot  be  set  up  by  a  shareholder 
to  defeat  an  action  on  his  subscription,  either  by  the  corporation  it- 
self or  by  its  creditors,  for,  as  has  been  shown  in  a  previous  chapter, 
it  is  exclusively  for  the  state  to  determine  whether  it  will  exercise  its 
prerogative  of  forfeiting  or  annulling  the  charter.***  Nor  does  the 
mere  mismanagement  of  the  affairs  of  the  corporation  by  its  officers  and 
agents  warrant  the  withdrawal  therefrom  of  stockholders,  and  the  re- 
pudiation of  the  obligations  assumed  by  them  as  such.***  The  share* 
holders'  remedy  in  such  cases  is  by  suit  for  injunction,**^  or,  in  a  prop- 
er case,  by  suit  to  hold  the  officers  who  are  guilty  of  the  wrongful  acts 
liable  to  the  corporation.*** 

Alteration  or  Amendment  of  Charter. 

It  is  well  settied  that  an  amendment  of  the  charter  of  a  corporation 
subsequent  to  subscriptions  to  its  capital  stock,  whereby  the  objects 
and  purposes  of  the  corporation  are  materially  enlarged  or  changed, 
will  release  from  liability  a  subscriber  who  does  not  assent  thereto, 
though  the  corporation  and  the  other  shareholders  consent,  unless  the 
amendment  was  authorized  by  some  provision  in  the  charter  or  in  the 
general  laws.***  In  Proprietors  of  Union  Locks  and  Canals  v. 
Towne,***  the  original  charter  of  a  corporation  empowered  it  to  render 
the  Merrimack  river  navigable  between  certain  points,  and  for  that 
purpose  to  purchase  land,  not  exceeding  six  acres,  and  to  collect  tolls 
for  forty  years  not  averaging  over  twelve  per  cent,  on  the  capital  in- 

>•»  Ante,  p.  235;  Mississippi,  O.  &  Red  River  R.  Ck>.  v.  Cross,  20  Ark.  443; 
Central  Plank-Road  Co.  y.  Clemens,  16  Mo.  359;  Agricultural  Branch  R.  Ca 
T.  Winchester,  18  AUen  (Mass.)  29;  Little  v.  O'Brien,  9  Mass.  423;  Taggart 
▼.  Railroad  Co.,  24  Md.  563,  89  Am.  Dec.  760;  Connecticut  9t  P.  R.  R.  Co.  v. 
Bailey,  24  Vt  465,  58  Am.  Dec.  181,  W.  D.  Smith,  Cas.  Corp.  63,  Shep.  Cas. 
Corp.  28;  Milford  &  Chilllcothe  Turnpike  Co.  v.  Brush,  10  Ohio,  111,  36  Am. 
Dec.  78;  Cravens  v.  Mills  Co.,  120  Ind.  6,  21  N.  B.  981,  16  Am.  St  Rep.  296; 
McCoy  V.  World's  Columbian  Exposition,  87  111.  App.  605,  affirmed  186  IlL 
356,  57  N.  E.  1043,  78  Am.  St  Rep.  288. 

206  American  Building  &  Loan  Ass'n  v.  Rainbolt,  48  Neb.  434,  67  N.  W. 
493,  Oldham  v.  Mt  Sterling  Co.,  103  Ky.  529,  45  S.  W.  779. 

2*T  Ante,  p.  164;  pcwt,  p.  875.  >»«  Post  p.  37ob 

*••  Proprietors  of  Union  Locks  &  Canals  v.  Towne,  1  N.  H.  44,  8  Am.  Dea 
82;  Hartford  &  N.  H.  R.  Co.  v.  Croswell.  5  Hill  (N.  Y.)  383,  40  Am.  Dec.  354; 
1  Cumming,  Cas.  Priv.  Corp.  894;  Middlesex  Turnpike  Corp.  v.  Locke^  8 
Mass.  268;   ante,  p.  203;  post,  p.  434. 

too  1  N.  H.  44. 
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vested.  After  the  defendant  had  subscribed  for  shares,  an  amendatory 
act  was  passed,  on  the  petition  of  the  corporation,  abolishing  all  limi- 
tation upon  the  amount  and  duration  of  the  toll  collected,  and  authoriz- 
ing the  corporation  to  purchase  and  hold  one  hundred  acres  of  land. 
The  defendant  did  not  assent  to  this  alteration,  and  it  was  therefore 
held  that  he  was  not  liable  on  his  subscription.  By  his  subscription  it 
was  said,  in  eflEect,  the  defendant  entered  into  a  special  contract  with 
the  corporation,  the  terms  of  which  contract  were  limited  by  the  specific 
provisions,  rights,  and  liabilities,  detailed  in  the  act  of  incorporation; 
and,  to  make  a  change  in  this  contract,  the  assent  of  both  parties  was 
indispensable.*'* 

An  act  altering  the  charter  of  a  corporation,  and  accepted  by  the 
corporation,  does  not  release  a  dissenting  subscriber  from  liability  on 
his  subscription,  where  the  corporation  has  been  enjoined  from  pro- 
ceeding under  the  amendment,  at  the  suit  of  another  dissenting  share- 
holder, and  has,  in  effect,  abandoned  the  act,  and  proceedings  under 
it.»«* 

If  alteration  or  amendment  of  the  charter  is  authorized  by  a  provi- 
sion therein  or  in  the  general  laws,  as  explained  in  another  chapter,*®* 
this  provision  is  a  part  of  the  subscriber's  contract,  and  an  alteration 
or  amendment  in  accordance  with  the  provision  will  not  discharge  him 
from  liability.***  And  it  is  well  settled  that  a  subscriber  will  not  be 
discharged  by  immaterial  alterations  or  amendments,  though  there  is 
considerable  diversity  of  opinion  as  to  what  alterations  are  immateri- 
al.***  It  is  held  in  some  states  that  a  subscriber  will  not  be  discharged 
by  a  material  alteration  made  in  order  to  facilitate  the  execution  of  the 
object  for  which  the  corporation  was  originally  established,  and  which 
is  beneficial  to  him,  or  clearly  not  prejudicial.  As  to  this,  however, 
there  is  much  diversity  of  opinion.  The  question  is  considered  in  treat- 
ing of  the  power  of  the  corporation  to  bind  dissenting  stockholders.*'* 

Loss  or  Abandonment  of  Business,  Property,  or  Franchises  by  Cor- 
poration, 

Abandonment  of  its  business,  property,  or  franchises  by  a  corpora- 
tion will  release  a  subscriber  from  further  liability  on  his  subscript 

••1  This  subject  will  be  considered  at  some  length  in  a  subsequent  chapter, 
where  we  shall  call  attention  to  points  on  which  the  decisions  are  in  con- 
flict   See  post,  p.  484. 

•o«  Rutland  &  B.  B.  Co.  v.  Thrall,  35  Vt.  536. 

•OS  Ante,  p.  21Z 

«•*  Buffalo  &  N.  T.  C.  R.  Co.  v.  Dudley,  14  N.  T.  336,  348;  Armstrong:  v. 
Katshner,  47  Ohio  St  276,  24  N.  B.  897;  Nugent  v.  Supervisors,  19  Wall. 
241,  22  L.  Ed.  83;  Illinois  River  R.  Co.  v.  ZImmer,  20  IlL  654;  Schenectady 
&  Saratoga  Plank-Road  Co.  v.  Thatcher,  11  N.  Y.  102. 

•••  Post,  p.  434.  •<>•  Post,  p.  434. 

Qlabk  Cobp.(2d  Od.)— 21 
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tion,  where  there  are  no  debts  for  the  payment  of  which  unpaid  sub- 
scriptions must  be  enforced.  But  such  abandonment  is  no  defense 
where  it  is  sought  to  enforce  subscriptions  for  the  benefit  of  credit- 
ors^^ Tojcglgagg^  a  shareholder,jflie  abandonment  must  be  complete^ 
^Md  final,  and  nongEtFof  credilors  muiTiftterVeiie^  in  McMillan  v. 
Raihrna^CoT^'^Trwarm^  new  that  a  subscriber  to  stock  in  a 

railroad  company  was  not  released  from  liability  on  his  subscription 
by  the  facts  that  the  company  had  suspended  operations  on  its  road, 
that  it  would  require  large  additional  expenditure  of  money  and  labor 
to  complete  its  construction,  and  that  the  means  of  the  company  were 
wholly  inadequate  to  accomplish  its  object  "The  defendant,"  it  was 
said,  "could  only  be  absolved  from  liability  for  the  payment  of  his 
stock  by  alleging  and  proving  a  final  abandonment  of  the  work  by  the 
company,  and  also  that  its  payment  was  not  necessary  for  the  purpose 
of  satisfying  any  existing  demand  against  the  corporation." 

Mere  delay  in  prosecuting  the  work  for  which  the  corporation  was 
organized  is  not  an  abandonment,  and  will  not  discharge  subscribers. 
Thus  the  mere  failure  of  a  railroad  company  to  complete  its  road  and 
extend  it  to  the  terminus  named  in  the  charter  will  not  release  a  sub- 
scriber on  the  ground  that  it  has  abandoned  the  completion  of  its  road, 
where  there  has  been  no  formal  or  legal  abandonment  of  that  part  of 
the  road.»®» 

It  is  well  settled  that  neither  the  failure  of  a  railroad  company  to 
complete  its  road  nor  the  nonuser  of  a  part  of  it  constitutes  a  defense 
to  a  suit  on  a  subscription  to  its  capital  stock,  unless  such  failure  or 
nonuse'r  violates  some  condition  to  that  effect  expressed  in  the  sub- 
scription.**'  A  shareholder  is  not  released  from  liability  for  his  un- 
paid subscription  by  the  fact  that  the  property  and  franchises  of  the 
corporation  have  been  sold  under  foreclosure  of  a  mortgage  thereon, 
for  the  unpaid  subscriptions  continue  part  of  the  assets  of  the  corpora- 
tion for  the  benefit  of  all  the  stockholders  and  of  creditors.***  Clearly, 
a  sale  of  its  property  by  a  railroad  company  or  other  corporation,  un- 
der a  power  conferred  upon  it  by  the  provisions  of  its  charter  or  of  a 
law  in  force  at  the  time  of  a  subscription,  does  not  release  a  subscriber, 
for  such  provisions  form  a  part  of  his  contract.*** 

Forfeiture  of  Shares. 

A  subscriber,  who  has  forfeited  his  shares  for  nonpayment  of  assess- 
ments, where  the  charter  provides  for  a  forfeiture,  and  not  merely  for 

»07  Phoenix  Warehousing  Co.  v.  Badger,  67  N.  Y.  294. 

•08  15  B.  Mon.  (Ky.)  218,  61  Am.  Dec.  181. 

«09  Buffalo  &  J.  R.  Co.  v.  Glfford,  87  N.  Y.  294. 

•10  Armstrong  y.  Karshner,  47  Ohio  St  276,  24  N.  B.  897* 

•11  Buffalo  &  J.  R.  Co.  v.  Oifford,  87  N.  Y.  294. 

•IS  Armstrong  v.  Karshner,  47  Ohio  St  276,  24  N.  B.  897« 
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a  sale  which  will  leave  him  liable  for  a  deficiency,  is  released  from  any 
further  liability,  either  to  the  corporation  or  to  its  creditors.  Upon 
such  a  forfeiture  he  ceases  to  be  a  shareholder  for  any  purpose.  This 
question  has  been  considered  in  a  previous  section.*  ^* 

Transfer  of  Shares. 

Shares  of  stock  are  transferable  by  the  holder  without  the  consent 
of  the  other  shareholders  or  of  the  corporation ;  and  the  effect  of  the 
transfer,  provided  it  is  valid,  so  that  the  transferee  takes  the  trans- 
ferror's place,  and  assumes  his  liability,  is,  in  most  jurisdictions,  to 
release  the  transferror  from  any  further  liability  as  a  shareholder. 
This  question  will  be  dealt  with  more  at  length  in  a  subsequent  sec- 
tion."* 

SSTOPFEX  OF  SUBSCBIBEB. 

133.  A  person  wl&o  snliiozlbes  for  stook  Im  a  oorporationy  and  takes 
part  in  its  organisation  or  management^  is  generally  estopped 
to  deny  tke  validity  of  his  subscription* 

We  have  seen  in  a  previous  chapter  that  one  who  subscribes  for 
stock  in  a  corporation  after  its  organization  or  attempted  organization 
is  estopped  to  deny  its  corporate  existence,  and  to  say  that  it  has  not 
been  legally  organized,  for  the  purpose  of  defeating  an  action  on  his 
subscription ;  since  by  contracting  with  the  alleged  corporation  he  ad- 
mits its  corporate  existence.*^*  We  have  also  seen  that  this  rule  has 
no  application  to  one  who  subscribes  for  stock  previous  to  and  in  an- 
ticipation of  incorporation,  and  who  has  not,  by  his  subsequent  acts 
acquiesced  in  the  mode  of  incorporation,  but  that  in  such  a  case  it  is 
an  implied  condition  of  his  subscription  that  the  proposed  corporation 
shall  be  legally  and  regularly  organized ;  and,  if  it  is  not,  he  may  set 
it  up  as  a  defense  to  a  suit  on  his  subscription.***  If,  however,  a  sub- 
scriber to  stock  in  a  corporation  to  be  formed  takes  active  part  in  its 
organization,  or  in  its  management  after  organization,  he  cannot  be 
heard  to  say  that  it  was  not  legally  organized  when  sued  upon  his 
subscription  either  by  the  corporation  or  by  its  creditors.**'  These 
questions  all  relate  to  estoppel  to  deny  the  legality  of  organization  and 
existence  of  the  corporation. 

A  subscriber  may  also  be  estopped  to  deny  the  validity  of  his  sub- 
scription. It  may  be  laid  down  as  a  general  rule  that  one  who  sub- 
scribes for  stock  in  a  corporation,  and  takes  part  in  its  organization 

818  Ante,  p.  309.  •**  Id. 

»i*  Post,  p.  397.  »iT  Id. 

<i»  Ante,  p.  92,  and  note,  p.  43. 
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•r  management,  cannot  defeat  an  action  on  his  subscription  by  showing 
that  in  subscribing  he  failed  to  comply  with  the  formalities  prescribed 
by  the  charter  or  by  statute,  or  that  the  subscription  was  for  any  other 
reason  invalid.*** 

•!•  Selma  &  T.  R.  Oo.  t.  Tipton,  5  Ala.  787,  89  Am.  Dec.  844;  President 
etc.,  of  Centre  A  K.  Turnpike  R.  Co.  t.  M'Conaby,  16  Serg.  ft  R.  (Pa.)  140; 
NIckum  T.  Bnrekhardt  80  Or.  464,  47  Pac.  788,  48  Pac.  474,  60  Am.  St  Rep. 
822;  BUen  t.  Basd,  77  IClnn.  110,  7f  N.  W.  606,  46  L.  B.  A.  61& 
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MEMBERSHIP  IN  CORPORATIONS  (Continued). 

184.  Right  of  Members  to  Inspect  Books  and  Papers  of  CorporatloiL 

135.  Right  to  Vote  at  Meetings. 

136--137.  Profits  and  Dividends. 

188-140.  Increase  of  Capital  Stock. 

141.  Shareholders'  Right  to  Preferenciu 

142-145.  Preferred  Stock. 

146-148.  Watered  and  Bonus  Stock. 

14^151.  Action  by  Stockholders  for  Injuries  to  Corporation— Interference  In 
Management. 

152.  Expulsion  of  Members. 


BIGKT  OF  MEMBERS  TO  INSPECT  BOOKS  AMD  P4FEB8  OF  GOR- 

POBATION. 

134.  A  stoekliolder  hmm  the  riglit  to  inspeot  the  books  aad  papers  of 
the  oorporatton,  either  personally  or  hy  an  assent,  proTided  he 
does  se  for  a  proper  purpose^  and  at  a  proper  time.  And,  if  the 
right  is  denied  him,  it  may  he  enf  oreed  hy  a  writ  of  mandamns 
either  to  the  oorporation  or  to  the  enstodian  of  the  hooks  and 
papers!  or  the  stoekholder  may  maintain  an  action  for  any 
damages  sustained. 

It  is  well  settled  in  this  country  that  any  stockholder*  of  a  corpora- 
tion is  entitled  to  inspect  the  books  and  papers  of  the  company  for 
proper  purposes  and  at  proper  times;  and,  if  the  right  is  wrong- 
fully denied  him  by  the  corporation  or  its  officers,  he  may  in  a  proper 
.case  maintain  an  action  for  any  damages  which  he  may  have  sustained 
thereby,*  or  he  may  enforce  his  right  by  petition  for  a  writ  of  manda- 
mus to  compel  the  corporation  or  the  officer  having  charge  of  the 
books  and  papers  to  permit  an  inspection,*  or  he  may  sue  for  the  pen- 

*The  person  demanding  Inspection  mnst  be  a  stockholder  at  the  time. 
State  T.  Whitad  A  Wheeler,  104  La.  125,  28  South.  922. 

1  Legendre  ▼.  Association,  45  La.  Ann.  669,  12  Sonth.  837,  40  Am.  St  Rep. 
.248.  The  error  of  the  secretary  in  refusing  to  permit  inspection  is  not  of 
Itself  ground  for  damages  against  the  corporation.  Legendre  ▼.  Association, 
supra.  Gf.  Fuller  t.  Alex  Hollander  Co.,  61  N.  J.  Eq.  648,  47  Atl.  646,  88 
Am.  St.  Rep.  456.  An  action  for  damages  lies  against  the  officers.  Bourdette 
T.  Sieward,  52  La.  Ann.  1338,  27  South.  724 ;    Id.,  107  La.  258,  31  South.  630. 

«  Lyon  V.  Screw  Co.,  16  R.  I.  472,  17  Atl.  61;  Huyler  y.  Cattle  Co.,  40  N.  J. 
Bq.  892,  2  Atl.  274;  People  ▼.  Throop,  12  Wend.  (N.  Y.)  183;  Cockburn  v.  Bank, 
18  La.  Ann,  289;  Foster  y.  White,  86  Ala.  467,  6  South.  88;  Stone  y.  Kellogg, 
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alty  where  one  is  prescribed  by  statute."  The  writ  may  issue  against 
the  officer  having  the  custody  of  the  books,  on  his  refusal  to  allow 
an  inspection,  and  the  corporation  is  not  a  necessary  party.* 

In  the  case  of  a  partnership,  every  partner  has  an  absolute  and  un- 
restricted right  to  examine  the  books  and  papers  of  the  firm ;  but 
the  right  of  stockholders  of  a  corporation  in  this  respect  is  not  un- 
limited.' By  the  weight  of  authority,  at  common  law,  the  court  will 
not  issue  a  writ  of  mandamus  to  compel  the  corporation  to  allow 
an  inspection,  unless  the  petitioner  shows  some  good  reason  for 
making  an  examination.  The  writ  will  not  be  issued  to  enable  a 
stockholder  to  make  an  examination  for  the  purpose  of  accomplishing 
purely  personal  or  speculative  ends,  nor  will  it  be  issued  "at  the  ca- 
price of  the  curious  or  suspicious" ;  •  but  the  petitioner  must  show 
a  specific  and  a  proper  purpose.''  This  rule,  said  the  Rhode  Island 
court,  sufficiently  protects  the  stockholder  in  all  his  substantial  rights, 

165  III.  102,  46  N.  E.  222,  56  Am.  St.  Rep.  240;  In  re  Stelnway,  159  N.  Y.  250. 
53  N.  B.  1103,  45  L.  R.  A.  461 ;  State  v.  Pacific  Brewing  &  M.  Co.,  21  Wash.  451, 
58  Pac.  584,  47  L.  R.  A.  208;   Fuller  v.  Alex  Hollander  Ck).,  61  N.  J.  Eq.  &48, 

47  Atl.  646,  88  Am.  St  Rep.  456;  Neubert  v.  Armstrong  Water  Co.,  211  Pa. 
582,  61  Atl.  123.  The  court  may  compel  officers  of  a  national  bank  in  liquida- 
tion on  expiration  of  its  charter  to  exhibit  boolsis,  papers,  and  assets  to  the 
stoclsiholders.  Tnttle  y.  Iron  Nat  Bank,  170  N.  Y.  9,  62  N.  E.  761.  As  to  cases 
where  equity  will  grant  relief,  see  Coquard  y.  National  Linseed  Oil  Co.,  171 
111.  180,  49  N.  E.  563 ;  Trimble  v.  American  Sugar  Refining  Co.,  61  N.  J.  Eq.  340, 

48  Atl.  912;  Maeder  v.  Buffalo  Bill's  Wild  West  Co.  (C.  O.)  132  Fed.  280. 
In  Ohio  the  remedy  is  by  injunction.  Cincinnati  Volksblatt  Co.  y.  Hoffmeister, 
62  Ohio  St  189,  56  N.  B.  1033,  48  L.  R.  A  732,  78  Am.  St  Rep.  707. 

s  Lewis  y.  Brainerd,  53  Vt  519,  Shep.  Cas.  Corp.  179,  W.  D.  Smith,  Cas. 
Corp.  86. 

4  Swift  y.  State,  7  Houst  338,  6  Atl.  856;  People  v.  Throop,  12  Wend.  (N.  Y.) 
183;  Foster  y.  White,  86  Ala.  467,  6  South.  88;  State  y.  Bergenthal,  72  Wis. 
314,  39  N.  W.  56a 

B  See  Lyon  y.  Screw  Co.,  supra. 

«  Com.  y.  Iron  Co.,  105  Pa.  Ill,  51  Am.  Rep.  184. 

t  Lyon  y.  Screw  Co.,  supra;  People  y.  Lake  Shore  &  M.  S.  R.  Co.,  11  Hun, 
1,  affirmed  in  Re  Sage,  70  N.  Y.  220;  Com.  y.  Iron  Co.,  supra;  Phoenix  Iron 
Co.  y.  Com.,  113  Pa.  563,  6  Atl.  75;  State  y.  Einstein,  46  N.  J.  Law,  479; 
Appeal  of  Empire  Pass.  Ry.  Co.,  134  Pa.  237, 19  AU.  629.  "The  right,"  said  the 
Pennsylyanla  court  "Is  not  to  be  exercised  to  gratify  curiosity,  or  for  specula- 
tiye  purposes,  but  in  good  faith,  and  for  a  specific,  honest  purpose,  and  where 
there  is  a  particular  matter  in  dispute,  Inyolying  and  affecting  seriously  the 
rights  of  the  relator  as  a  stockholder.'*  Phcenix  Iron  Co.  y.  Com.,  supra.  In 
Appeal  of  Empire  Pass.  Ry.  Co.,  supra,  it  was  held  that  mandamus  would 
not  lie  to  compel  a  corporation  to  allow  a  stockholder  to  make  a  list  of  the 
other  stockholders,  In  order  that  they  might  be  induced  to  Join  him  In  a 
suit  which  he  proposed  to  institute  against  the  corporation,  and  to  share 
with  him  the  expense  of  such  suit  It  must  appear  that  the  right  which  the 
relator  seeks  to  exercise  is  germane  to  his  status  as  a  stockholder.  0*Hara 
y.  National  Biscuit  Co.,  69  N.  J.  Law,  198,  54  Aa  241. 
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and  at  the  same  time  prevents  an  undue  interference  with  the  com- 
pany in  the  conduct  of  its  affairs.  If  a  stockholder  shows  no  good 
cause  for  a  writ  of  mandamus,  he  is  not  injured  by  its  refusal,  and  a 
company  should  not  be  hampered  by  frivolous  and  vexatious  demands 
by  one  who  may  have  secured  stock  in  hostility  to  its  interests.*  A 
stockholder  showing  a  prima  facie  case  of  fraud,  and  for  the  purpose 
of  obtaining  information  to  enable  him  to  file  a  bill  to  obtain  relief 
against  the  fraud,  is  entitled  to  an  inspection.*  And  the  mere  fact 
that  he  is  hostile  to  and  on  bad  terms  with  the  officers  of  the  corpo- 
ration does  not  deprive  him  of  the  right.^^  But  a  stockholder  has  no 
right  of  inspection  where  his  purpose  in  making  the  examination  is 
improper,  or  hostile  to  the  interests  of  the  corporation.  Thus  it  has 
been  held  that  not  even  a  director  of  a  corporation  has  the  right  to 
examine  its  letter  files  for  the  purpose  of  making  memoranda  for  the 
benefit  of  a  new  and  rival  company  in  the  organization  of  which  he 
is  interested,  and  that  the  secretary,  in  forcibly  taking  them  from  him, 
is  not  guilty  of  an  assault  and  battery.^ ^ 

It  has  been  said,  in  effect,  that  a  stockholder  is  entitled  to  inspec- 
tion, though  his  only  object  is  to  ascertain  whether  the  affairs  of  the 
corporation  have  been  properly  conducted  by  the  directors  or  mana- 
gers, and  that  he  need  not  first  show  that  there  has  been  mismanage- 
ment, or  even  that  there  are  grounds  for  suspecting  it**  By  the 
better  opinion,  however,  mere  suspicion,  without  grounds  therefor, 
does  not  entitle  him  to  a  writ  of  mandamus.*' 

The  right  of  inspection  need  not  be  exercised  by  the  stockholder 
personally;  but  may  be  exercised  by  an  agent,  as  by  a  derk,  or  an 
attorney,  or  an  expert  accoimtant.  The  right  is  personal  in  the  sense 
that  only  a  stockholder  possesses  and  can  enjoy  it,  but  the  inspection 

•  Lyon  T.  Screw  Ck>.,  supra. 

•  Phoenix  Iron  Co.  v.  Com.,  113  Pa.  563,  6  Atl.  75. 

10  Hnyler  v.  Cattle  Co.,  40  N.  J.  Eq.  392,  2  Atl.  274. 

11  Hemingway  t.  Hemingway,  58  Conn.  443,  19  Atl.  766.  See,  also,  In  re 
Coats  (Sup.)  76  N.  T.  Snpp.  730;  People  v.  Keesevllle,  A.  0.  &  L.  C.  R.  Co. 
(Sup.)  94  N.  T.  Snpp.  555. 

IS  **Buch  a  right  Is  necessary  to  their  protection.  To  say  that  they  have 
the  right,  bnt  that  it  can  be  enforced  only  when  they  have  ascertained  In 
some  way  without  the  books  that  their  affairs  have  been  mismanaged,  or  that 
their  interests  are  in  danger.  Is  practically  to  deny  the  right.  In  the  majority 
of  cases.  Oftentimes  frauds  are  discoverable  only  by  examination  of  the  books 
by  an  expert  accountant  The  books  are  not  the  private  property  of  the 
directors  or  managers,  but  are  the  record  of  their  transactions  as  trustees  for 
the  stockholders."  Huylar  y.  Oattle  Co.,  40  N.  J.  Eq.  392,  2  AtL  274,  278.  See, 
also.  State  y.  Pacific  Brewing  &  M.  Co.,  21  Wash.  451,  58  Pac.  584.  47  L.  R. 
A.  208;  Obndnnatl  Yolksblatt  Co.  ▼.  Hoffmelster,  62  Ohio  St  189,  56  N.  £. 
1033,  48  L.  R.  A.  732,  78  Am.  St  Rep.  707. 

IS  See  cases  cited  In  note  7,  supra. 
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and  examination  may  be  made  by  another  for  him ;  otherwise  it  would 
often  be  unavailing.^* 

Often  the  right  of  inspection  is  expressly  given  by  statute  or  by 
constitution,  or  by  the  charter  or  by-laws  of  the  corporation,  and  im- 
der  some  provisions  the  right  is  broader  than  at  common  law.  In  Ala- 
bama the  Code  declares  that  ''the  stockholders  of  all  private  corpora- 
tions have  the  right  of  access  to,  of  inspection  and  examination  of,  the 
books,  records,  and  papers  of  the  corporation,  at  reasonable  and  prop- 
er times."  There  are  similar  statutes  in  other  states.  Under  such  a 
statute  it  was  held  by  the  Alabama  court  in  a  late  case  that  any  stock- 
holder has  an  absolute  right  of  inspection,  subject  only  to  the  express 
limitation  that  the  right  shall  be  exercised  at  reasonable  and  proper 
times,  and  to  an  implied  limitation  that  it  shall  not  be  exercised  from 
idle  curiosity,  or  for  improper  or  unlawful  purposes.  In  other  re- 
spects the  right  is  absolute.  "The  shareholder  is  not  required  to  show 
any  reason  or  occasion  rendering  an  examination  opportune  or  proper, 
or  a  definite  or  legitimate  purpose.  The  custodian  of  the  books  and 
papers  cannot  question  or  inquire  into  his  motives  and  purposes.  If 
he  has  reason  to  believe  that  they  are  improper  or  illegitimate,  and 
refuses  the  inspection  on  this  ground,  he  assumes  the  burden  to  prove 
them  as  such."  " 

Sometimes,  by  statute,  a  corporation  is  made  liable  to  a  penalty  for 
refusal  to  allow  a  stockholder  to  inspect  its  books,  and  officers  or 
agents  who  are  guilty  of  such  refusal  are  subjected  to  a  criminal 
prosecution.  No  damage  need  be  shown  to  entitle  a  stockholder  to 
recover  the  penalty,  for  it  is  imposed  as  a  punishment  for  the  violation 
of  duty,  and  its  recovery  is  not  dependent  upon  any  pecuniary  loss.^* 

14  Poster  V.  White,  86  Ala.  467,  6  South.  88;  State  v.  Oil  Works,  28  La.  Ann. 
204 ;  Cincinnati  Volksblatt  Ck>.  y.  Hoffmelster,  62  Ohio  St  189,  56  N.  E.  1033, 
48  L.  B.  A.  732,  78  Am.  St  Rep.  707;  State  v.  Citizens*  Bank,  51  La.  Ann.  426, 
25  South.  318  (executrix). 

15  Foster  v.  White,  86  Ala.  467,  6  South.  88.  For  other  cases  in  which  the 
right  wag  expressly  given,  In  absolute  terms,  by  a  statute,  or  by  the  charter 
or  by-laws,  see  Cotheal  y.  Brouwer,  5  N.  T.  562;  People  y.  Steamship  Co.. 
50  Barb.  (N.  Y.)  280;  State  v.  Bergenthal,  72  Wis.  314,  39  N.  W.  566;  Winter 
v.  Baldwin,  89  Ala.  483,  7  South.  734.  See,  also,  Cobb  v.  Lagaarde,  129  Ala. 
488,  30  South.  326;  Stone  v.  Kellogg,  165  111.  192,  46  N.  W.  220,  56  Am.  St 
Hep.  240;  State  ▼.  New  Orleans  Gaslight  Co.,  40  La.  Ann.  1556,  22  South. 
814;  Welnenmayer  y.  Bltner,  88  Md.  325,  42  Atl.  245,  45  L.  R.  A.  446;  Cin- 
cinnati Volksblatt  Co.  y.  Hoffmelster,  62  Ohio  St  189,  56  N.  E.  1033,  48  L. 
R.  A.  732,  78  Am.  St  Rep.  707;  Johnson  v.  Langdon,  135  Cal.  624,  67  Pac. 
1050,  87  Am.  St  Rep.  156.  The  statute  applies  to  national  banks.  Winter 
y.  Baldwin,  supra. 

i«  Kelsey  y.  Fermentation  Co.,  51  Hun,  636,  3  N.  T.  Supp.  723.  The  right  to 
recover  the  penalty  for  such  refusal  is  not  waived  by  subsequently  calling 
again,  and  making  an  examination.    Id.    The  refusal  must  be  willful.    Lozler 
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BIO^T  TO  VOTE  AT  MEQBTINGS. 
185.  A  gtoefchnMT  hmm  a  richt  i«  TOts  at  oorpomto  neetinss. 

This  right  will  be  considered  at  length  when  we  come  to  treat  of 
the  management  of  the  corporation,  and  of  stockholders'  meetings. 


PBOFITB  AND  DXVXDEKDfl. 

ISO.  A  dlTidead  is  a  fund  "wliioli  tlie  oorporation  lias  let  apart  from  its 
profits  to  be  divided  among  its  members. 

137.  Tbe  ebief  mles  in  relation  to  profits  and  divideiids  are  as  follows  t 
<a)  A  stoekbolder  bas  no  legal  rigbt  to  a  sbare  of  tbe  profits  of  tbe 
corporate  business  nntil  a  dividend  is  declared. 

(b)  Bnt  wben  a  dividend  is  lawf nlly  and  fnlly  declared,  be  acquires, 

as  against  tbe  corporation,  an  absolnte  legal  rigbt  to  bis  sbare; 
and  tbe  declaration  of  tbe  dividend  cannot  be  revobed. 

(c)  A  dividend  can  lawfully  be  declared  only  ont  of  tbe  snrplns  or 

net  profits.     Tbe  capital  cannot  be  distributed. 

(d)  Wbetber  a  dividend  sball  be  declared,   even  "wbere  tbere   are 

profits,  rests  wltbin  tbe  sound  discretion  of  tbe  directors  i  and 
tbcy  will  be  controlled  in  tbe  exercise  of  tbis  discretion  at  tbe 
suit  of  stocbbolders,  only  wbere  tbey  abuse  it,  and  act  fraudu- 
lently, oppresiively,  or  unreasonably. 

(e)  All  wbo  are  stocbbolders  at  tbe  time  tbe  dividend  is  declared 

are  entitled  to  sbare  tberein  in  proportion  to  tbeir  stocb,  witb- 
out  regard  to  wben  tbe  dividend  -was  earned,  or  wben  tbcy  be- 
eamo  stocbbolders  |  and  tbe  directors  cannot  discriminate  be- 
tween tben&. 

(f)  It  is  generally  for  tbe  directors  to  determine  bow  and  vrbcn  tbe 

dividend  sball  be  payable. 
(1)  Tbey  may  mabe  it  payable  in  money  or  in  property.     If  no 
mode  of  payment  is  specified,  it  is  payable  in  lawful  money. 
(2)   Tbcy  may  pay  it  by  issuing  new  stocb,  wben  autborised  to  in- 
crease tbe  capital  stocb,  and  tbus  retain  tbe  surplus  in  tbe 
business.     Tbis  is  called  a  stocb  dividend. 
<g)  Tbe  corporation  may  set  off  against  bis  sbare  of  tbe  dividend  a 

debt  due  by  tbe  owner  of  stocb  at  tbe  time  it  is  declared. 
00  Wben  a  dividend  bas  been  declared, 

<1)  A  stocbbolder  may  nudntain  assumpsit  against  tbe  corpora- 
tion as  for  money  bad  and  received. 

(2)  Or,  in  sonic  oases,  be  may  sue  in  equity. 

(3)  Demand  is  necessary  before  suit. 

(4)  Interest  and  tbe  statute  of  limitations  begin  to  run  from 

tbe  time  of  demand. 
(6)  Mandamus  will  not  lie  to  compel  payment* 

V.  Saratoga  Gas,  B.  L.  A  P.  Go.  (Sup.)  69  N.  Y.  Supp.  247.  See,  also,  Kirkman 
V.  Garlstadt  Chemicai  Co.  (Sup.)  74  N.  Y.  Supp.  865;  Ck>z  v.  Paul,  175  N.  Y. 
828,  67  N.  B.  586. 
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(i)  Before  a  dividend  Ium  been  declared 

<1)  No  action,  ai  for  a  debt,  can  be  maintained  by  a  itockbolder 

to  recover  a  ebare  of  the  proflts. 
(2)  Bvt  he  may  maintain  a  rait  in  oqnity  to  compel  the  oovpora* 
tion  to  declare  and  pay  a  dividend  if  it  is  wronsfnlly  with- 
held. 
(S)  Mandanins  is  not  a  proper  remedy. 
(J)  If  a  dividend  ii  vrronsfnlly  declared  and  paid,  vrhen  there  are  no 
snrplns  proAts, 

(1)  The  directors  are  not  personally  liable  to  the  corporation  or 

to  creditors  in  the  absence  of  a  statntoy  if  they  acted  in 
good  faiths  and  without  neslicenoe. 

(2)  Bat  they  are  liable  if  they  acted  frandnlently  or  negligently. 

(3)  The  property  or  fnnds  wrongfully  distributed  may  be  follow- 

ed and  recovered  by  the  corporation  or  by  creditors  in  the 
hands  of  any  one  who  is  not  an  innocent  purchaser  or  re- 
cipient for  value. 

If  the  business  of  a  corporation  is  successful,  and  profits  are  real- 
ized, it  sets  apart  from  time  to  time,  from  these  profits,  a  fund  to  be 
divided  among  its  members  in  proportion  to  the  amount  of  their  shares. 
This  fund  is  called  a  dividend.  The  term,  as  applied  to  corporate 
stock,  has  a  technical,  but  well  understood,  meaning.  It  indicates  "cor- 
porate funds  derived  from  the  business  and  earnings  of  the  corpo- 
ration, appropriated  by  a  corporate  act  to  the  use  of  and  to  be  divided 
among  the  stockholders."  *^  "Dividends"  and  "profits"  are  not  synon- 
ymous terms.  Dividends  are  paid  out  of  the  profits,  but  they  can 
exist  only  where  they  have  been  declared  or  set  apart  by  the  directors 
out  of  the  profits.  Profits  are  not  dividends  until,  as  expressed  in  the 
above  quotation,  they  are  "appropriated  by  a  corporate  act"  to  be 
divided  among  the  shareholders.  In  Hyatt  v.  Allen  *•  the  plaintiff 
sold  to  the  defendant  stock  in  a  corporation,  reserving  "all  profits  and 
dividends  of  and  upon  such  stock"  up  to  a  certain  time.  A  dividend 
having  been  partly  earned  before  the  time  specified,  but  not  declared 
until  afterwards,  it  was  held  that  the  plaintiff  was  not  entitled  to  any 
part  of  it  under  the  reservation  in  the  contract,  for  there  was  no  divi- 
dend until  it  was  declared. 

Until  dividends  are  declared,  the  surplus  profits  are  part  of  the  as- 
sets of  the  company,  and  do  not  belong  to  the  stockholders  individually, 
nor  is  there  any  debt  due  from  the  corporation  to  them,  even  though 
the  circumstances  are  such  that  a  dividend  ought  to  be  declared.^* 

IT  Hyatt  v.  AUen,  66  N.  T.  553,  16  Am.  Rep.  449. 

i«  56  N.  Y.  668,  15  Am.  Rep.  449. 

i»Lockhart  v.  Van  Alstyne,  81  Mich.  76,  18  Am.  Rep.  156;  Beverldge  v. 
Railroad  Co.,  112  N.  Y.  1,  19  N.  B.  489,  496,  2  L.  ft.  A.  648;  Scott  v.  Fire  Co., 
7  Paige  (N.  Y.)  198 ;  Phelps  y.  Bank,  26  Ck>mL  269 ;  Hill  v.  Mining  Go.  (Mo.) 
21  8.  W.  508. 
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It  follows  that,  where  a  corporation  becomes  insolvent  before  its  sur- 
plus fund  has  been  set  apart  for  the  stockholders  by  declaring  a  divi- 
dend, the  surplus,  as  well  as  the  capital  stock,  must,  if  necessary,  be 
applied  to  satisfy  its  debts,  to  the  exclusion  of  any  claim  by  the  stock- 
holders.** So,  until  a  dividend  has  been  declared,  the  stockholders 
cannot  maintain  an  action  against  the  corporation  to  recover  their 
proportion  of  a  surplus  as  a  debt,  their  remedy  being  by  suit  in  equity 
to  compel  the  directors  to  declare  and  pay  a  dividend.'^ 

It  was  said  in  an  Alabama  case  that  "dividends  unpaid  are  assets 
of  the  company  and  liable  for  its  debts,"  **  but  this  is  not  true  if  the 
dividend  has  been  d/grlarpH  and  <|pt  aj^art.  It  is  only  true  oi  surplus 
profits  not  set  apart.  When  the  directors  of  a  corporation  nave  law- 
fuUy  declared  a  dividend  from  profits  earned  and  received,  the  right 
of  the  stockholders  to  payment  becomes  vested,  and  there  is  a  debt 
due  them  from  the  corporation ;  or,  if  money  or  other  property  equal 
to  the  amount  of  the  dividend  is  specifically  set  apart  as  a  fund 
appropriated  to  the  payment  of  the  dividend,  tihe  share  of  each  stock- 
holder therein  is  thereby  severed  from  the  common  ftmds  of  the  cor- 
poration, and  becomes  his  individual  property.*'  When  a  dividend  is 
declared,  the  right  of  the  stockholders  thereto  becomes  vested,  and 
the  board  of  directors  cannot  afterwards,  without  their  consent,  revoke 
its  action  in  declaring  the  dividend,  and  refuse  to  pay  it.**  Nor  can 
insolvency  of  the  corporation  arising  after  the  dividend  has  been 
declared  and  set  apart  defeat  the  right  of  the  stockholders  to  their 
shares  as  against  creditors.*"  To  give  the  shareholders  a  vested  right 
therein,  the  dividend  must  have  been  fully  declared.  Therefore  it 
has  been  held  in  a  late  Massachusetts  case  that,  where  the  fact  that  a 
dividend  has  been  voted  by  the  directors  is  not  made  public,  nor  com- 
municated to  the  stockholders,  and  no  fund  is  set  apart  for  payment, 
the  vote  may  be  rescinded.** 

«o  Scott  V.  Pire  CJo.,  7  Paige  (N.  T.)  198. 

siLockhart  v.  Van  Alstyne,  31  Mich.  76,  18  Am.  Rep.  156;  Beveridge  v. 
Railroad  Ck>.,  112  N.  Y.  1,  19  N.  E.  489,  2  L.  R.  ▲.  US;  post,  p.  339,  and 
cases  there  cited. 

«2  Ourry  v.  Woodward,  44  Ala.  305. 

s8  Beers  v.  Spring  Ck>.,  42  Conn.  17;  King  r.  Railroad  Co.,  29  N.  J.  Law, 
82;  Le  Roy  y.  Insurance  Oo.,  2  Edw.  Ch.  (N.  Y.)  657;  In  re  Le  Blanc,  14 
Hun  (N.  Y.)  8,  75  N.  Y.  598 ;  Ford  v.  Thread  Co.,  158  Mass.  84,  32  N.  E.  1036, 
20  L.  R.  A.  65,  35  Am.  St.  Rep.  462;  Wheeler  v.  Sleigh  Co.  (C,  C.)  39  Fed.  347, 
2  Gumming,  Cas.  Priv.  Corp.  203;  Re  Severn- Wye  &  Severn  Bridge  Co.,  74 
Law  Times  (N.  S.)  219 ;  Hunt  v.  O'Shea,  69  N.  H.  600,  45  Atl.  480. 

«4  Beers  v.  Spring  Co.,  42  Oonn.  17.  Cf.  Albany  Fertilizer  &  F.  I.  Co.,  103 
6a.  145,  29  S.  B.  695. 

sfi  Le  Roy  v.  Insurance  Co.,  2  Edw.  Ch.  (N.  Y.)  657;  In  re  Le  Blanc,  14 
Hun  (N.  Y.)  a 

2«Ford  y.  Thread  Co.,  158  Mass.  84,  82  N.  B.  1036,  20  L.  R.  A.  65,  35 
Am.  St  Rep.  462. 
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When  Dividend  May  be  Declared. 

There  are  varying  statutory  or  constitutional  provisions  in  a  num- 
ber of  states  expressly  restricting  the  right  to  pay  dividends.  Thus 
it  is  provided  in  some  states  that  no  dividend  shall  be  paid  except 
out  of  net  profits  properly  applicable  thereto,  and  which  shall  not 
in  any  way  impair  or  diminish  the  capital;  or  except  from  surplus 
profits,  arising  from  the  business  of  the  corporation;  or  if  the  pay- 
ment of  it  will  leave  insufficient  funds  to  meet  the  liabilities  of  the 
corporation,  or  will  diminish  the  amount  of  its  capital  stock,  etc.  Tha 
object  of  these  provisions  is  to  prevent  a  corporation  from  paying 
dividends  when  there  are  no  available  funds,  and  to  prevent  it  from 
impairing  its  capital  by  distributing  any  part  of  it  among  the  stock- 
holders. The  statutes  generally  impose  penalties  on  the  directors  for 
violating  their  provisions  to  which  they  are  not  liable  at  common 
law ;  but  the  principle  upon  which  they  are  based,  and  the  prohibition 
which  they  express,  are  fully  recognized  by  the  common  law.  Even 
at  common  law,  dividends  can  lawfully  be  declared  only  out  of  the 
surplus  or  net  profits. 

The  terms  "net  profits"  or  "surplus  profits'*  mean  that  which  re- 
mains as  the  clear  gain  of  the  corporation  after  deducting  the  capital 
invested,  the  expenses  incurred,  and  the  losses  sustained.*^  As  a 
rule,  dividends  cannot  be  declared  out  of  borrowed  money,  for  bor- 
rowed money  is  not  profits;**  but  money  might  be  borrowed  tem- 
porarily for  the  purpose  of  paying  dividends,  if  the  corporation  has 
used  its  current  profits  to  make  improvements  for  which  it  might  have 
borrowed  money.** 

"Profits"  consist  of  earnings  actually  received.  It  has,  therefore, 
been  held  that  interest  accrued,  but  not  payable,  and  interest  ac- 
crued, but  not  paid,  though  secured  by  safe  mortgages,  and  drawing 
interest,  are  not  "surplus  profits,"  within  the  meaning  of  a  statute 
prohibiting  a  corporation  from  paying  dividends  except  from  surplus 
profits.'* 

The  capital  stock  of  an  insurance  company  is  not  the  primary  fund 
for  the  payment  of  losses  which  may  accrue  upon  existing  risks,  but 
premiums  received  for  insurance  and  the  interest  on  the  capital  stock 
constitute  the  primary  and  natural  fund  for  the  payment  of  the  debts 
and  losses  of  the  company.  Therefore  the  unearned  premiums  re- 
ceived by  an  insurance  company  on  which  the  risks  are  still  running 

aT  Park  v.  Locomotlye  Works,  40  N.  J.  Eq.  114,  3  Atl.  162;  Main  r.  MIUs,  6 
Blss.  98,  Fed.  Cas.  No.  8,974.  See  Miller  v.  Bradish,  69  Iowa,  278,  28  N.  W. 
694;   Hubbard  v.  Weare,  79  Iowa,  678,  44  N.  W.  915. 

««  Davis  V.  Mining  Co.,  2  Utah,  74,  88. 

?•  Excelsior  Water  &  Mining  Co.  v.  Pierce,  90  Cal.  131,  27  Pac.  44. 

so  People  V.  San  Frandso  Say.  Union,  72  Cal.  199,  13  Pac  498. 
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are  not  surplus  profits  of  the  company,  out  of  which  dividends  can  be 
legally  declared,  without  leaving  a  sufficient  surplus  on  hand  to  meet 
the  probable  losses  upon  risks  then  assumed  and  not  yet  terminated, 
independent  of  the  capital  stock  of  the  company.'* 

In  deciding  whether  a  dividend  was  rightfully  or  wrongfully  made, 
the  transaction  must  be  viewed  from  the  standpoint  of  that  time,  and 
not  in  the  light  of  subsequent  events.  Notes  or  overdrafts,  for  in- 
stance, by  persons  then  considered  perfectly  solvent,  should  not  be 
considered  as  losses  because  they  afterwards  proved  to  be  such.'* 

The  directors  of  a  corporation  cannot  lawfully  diminish  the  capital 
required  to  enable  the  corporation  to  do  business,  either  by  directly 
distributing  a  part  of  it  among  the  stockholders,  or  by  indirectly  do- 
ing so  by  distributing  funds  as  dividends  when  there  are  no  surplus 
profits.  It  would  be  a  fraud  upon  creditors  of  the  corporation,  who 
deal  with  it  on  the  faith  of  its  capital  stock,  to  divert  the  same  by  dis- 
tribution among  the  stockholders  as  a  dividend."  Though  a  corpora- 
tion may  agree  to  pay  interest  on  certificates  of  stock  paid  in,  if  jit  is 
paid  out  of  the  surplus  profits,'*  an  agreement  to  pay  interest  cannot 
be  enforced  where  the  corporation  has  no  means  or  resources  from 
which  payment  can  be  made,  except  its  capital  stock."  It  would  seem 
dear  that  if  land  in  which  the  capital  of  a  corporation. is  invested, 
or  a  part  of  it,  is  taken  under  the  power  of  eminent  domain,  the  money 
received  as  compensation  therefor  will  take  the  place  of  the  land 
as  part  of  the  capital,  and  cannot  be  distributed  as  dividends."  A  sum 
paid  in  on  capital  stock  does  not  become  profit,  and  liable  to  distribu- 
tion as  profits,  on  the  stock  being  forfeited  for  nonpayment  of  the  bal- 
ance due  thereon.'^ 

In  the  case  of  a*  mining  corporation,  the  profits  subject  to  distribu- 
tion are  tiie  net  proceeds  of  its  mining  operations,  without  any  de- 
duction for  decrease  in  value  of  the  mine  by  reason  of  the  ore  being 
taken  out.  And  the  same  principle  applies  to  all  corporations  or- 
ganized for  the  purpose  of  utilizing  a  wasting  property, — a  prop- 


si  De  P«78t6r  y.  Insurance  Oo.,  6  Paige  (N.  Y.)  ^86;  Scott  r.  Fire  Co.,  7 
Paige  (N.  Y.)  196;  Lexington  liife,  Fire  A  Marine  Ins.  Ck>.  y.  Page,  17  B. 
Mon.  (Ky.)  412,  06  Am.  Dec.  165.  Indeed,  it  was  held  in  the  case  last  cited 
that  the  eafcBt  and  only  allowable  principle  to  act  upon  In  such  cases  is  to  ex- 
clude such  premiums  altogether  from  the  computation  of  profits. 

as  Main  y.  Mills,  6  Biss.  98,  Fed.  Gas.  No.  8,974. 

ss  See  Reid  y.  Manufacturing  Co.,  40  Ga.  98,  104,  2  Am.  Rep.  663;   Wood 
V.  Dummer,  3  Mason,  808,  Fed«  Cas.  No.  17,944,  and  1  Gumming,  Gas.  Priy 
Corp.  805;  poet,  p.  549. 

««  McLaughlin  y.  Railway  Co.,  8  Mich.  100. 

36  PainesyiUe  &  H.  R.  Co.  y.  King,  17  Ohio  St  534. 

>•  See  Heard  y.  Eldredge,  109  Mass.  258, 12  Am.  Rep.  687. 

S7  Grats  y.  Redd,  4  B.  Mon.  (Ky.)  178,  187. 
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erty  that  can  be  used  only  by  consuming  it, — ^as  a  mine,  a  lease^  or  a 
patent.  Such  a  corporation  is  not  to  be  considered  as  having  dis- 
tributed its  capital  merely  because  it  has  distributed  the  net  proceeds 
of  its  operations,  though  the  value  of  the  property  constituting  its 
capital  is  necessarily  thereby  decreased.'*  Except  in  such  cases,  how- 
ever, before  profits  can  lawfully  be  set  apart  and  paid  out  as  a 
dividend,  a  proper  sirni  must  be  set  aside  to  represent  the  wear  and 
tear  upon  the  plant  and  property  of  the  corporation,  so  that  a  fund 
will  be  created  for  the  purpose  of  repairing  and  renewing  the  prop- 
erty when  it  shall  become  necessary.'* 

Where  a  corporation  reduces  its  capital  stock  under  statutory  au- 
thority, it  cannot  distribute  among  the  stockholders  an  amount  equal 
to  the  difference  between  the  original  capital  stock  and  the  reduced 
capital  stock,  without  regard  to  the  present  value  of  its  property. 
The  reduced  amount  becomes  the  amount  which  it  is  bound  to  pro- 
vide as  capital,  and  which  it  is  prohibited  from  depleting  by  payments 
to  stockholders.  It  must  therefore  retain  property  actually  equal  in 
value  to  the  amount  of  the  reduced  capital  over  and  above  its  debts. 
If  it  does  this,  and  a  surplus  remains,  this  may  lawfully  be  distributed 
among  the  stockholders.** 

Discretion  of  the  Directors  as  to  Declaring  Dividend. 

When  a  corporation  has  a  surplus,  whether  a  dividend  shall  be 
declared,  and,  if  declared,  how  much  it  shall  be,  and  when  and  where 
it  shall  be  payable,  rests  largely  in  the  discretion  of  the  directors; 
and  in  the  exercise  of  their  discretion  they  will  not  be  controlled  or 

•»  Excelsior  Water  A  Mining  Co.  ▼.  Pierce,  90  Cal.  131,  27  Pac.  44.  See 
Bond  y.  Barrow  Haematite  Steel  Co.  [1902]  1  Ch.  353. 

»•  Davison  v.  Gillies,  16  Ch.  Dlv.  347,  note,  2  Cummlng,  Cas.  Prlv.  Corp. 
223;  Dent  r.  Tramways  Co.,  16  Oh.  Dlv.  344,  2  Cummlng,  Cas.  Prlv.  Corp. 
226.  . 

*o  Seeley  v.  Bank,  8  Daly,  400,  78  N.  T.  608;  Strong  v.  Railroad  Co.,  93  N. 
Y.  426.  **The  surplus,  if  any,  which  a  corporation  reducing  the  amount  of 
its  capital,  under  the  act  of  1878,  Is  at  liberty  to  pay  to  Its  stockholders,  must, 
in  every  case,  be  ascertained,  and  depends  upon  the  result  of  an  examlnatioD 
into  Its  affairs,  and  not  upon  the  difference  between  the  original  amount  of 
capital  and  the  reduced  amount;  and  whenever,  by  sales  of  property,  or  by 
means  of  earnings,  or  otherwise,  the  corporation  comes  In  possession  of  funds 
which  are  in  excess  of  the  reduced  amount  fixed  as  capital,  It  can  distribute 
that  amount  without  violating  any  law."  Strong  v.  Railroad  Co.,  supra.  A 
corporation,  on  reducing  Its  capital  stock,  may  distribute  a  portion  of  its 
assets  and  retain  the  balance  as  Its  property.  When  the^  surplus  is  Invested 
in  stock  of  railway  companies,  the  stock  Itself  may  be  distributed.  Con- 
tinental Securities  Co.  v.  Northern  Securities  Co.,  66  N.  J.  Bq.  274,  57 
Atl.  876.  The  right  to  unpaid  stock  dividends  does  not  pass  with  an  assign- 
ment of  the  shares.  Redhead  v.  Iowa  Nat  Bank,  127  Iowa,  572,  103  N.  W. 
796. 
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interfered  with  by  the  courts,  unless  they  act  fraudulently,  oppress- 
ively, or  unreasonably.**  The  stockholders  of  a  corporation  are  not 
entitled,  as  a  matter  of  absolute  right,  to  the  payment  of  a  dividend 
whenever  the  earnings  of  the  corporation  in  any  year  exceed  its  lia- 
bilities. Though  there  may  be  a  large  surplus,  the  board  of  directors 
may,  if,  in  their  opinion,  the  interests  of  the  corporation  make  it 
necessary  or  advisable,  expend  the  same  in  improvements,  or  in  ex- 
tending the  business  of  the  corporation,  if  the  business  as  extended 
is  within  its  powers;  or  may,  under  some  circumstances,  retain  it  as 
a  surplus  fund,  instead  of  dividing  it  among  the  stockholders.  And 
whether  they  will  do  so  is  generally  for  them  to  decide.** 

Directors  will  not  be  allowed  to  abuse  their  discretion  as  to  de- 
claring dividends,  and  to  use  their  power  illegally,  wantonly,  or  op- 
pressively. They  must  act  reasonably  and  in  good  faith.  If  the 
right  to  a  dividend  is  clear,  and  there  are  funds  from  which  it  can 
properly  be  made,  a  court  of  equity  will  interfere  to  compel  the  com- 
pany to  declare  it.** 

«i  Post,  p.  339;  Williams  v.  Telegraph  Ck>.,  93  N.  Y.  162,  192,  2  Camming, 
Cas.  Prir.  Ck>rp.  209;  Hnnter  v.  Roberts,  Throp  ft  Co.,  83  Mich.  63,  47  N.  W. 
131;  Jackson's  Adm'rs  y.  Plank-Road  Ca,  31  N.  J.  Law,  277,  2  Gumming,  Cas. 
l»rlv.  Corp.  201;  Belfast  ft  M.  L.  R.  Co.  v.  City  of  Belfast,  77  Me.  445,  1  Atl. 
:^»62,  366;  New  York,  L.  B.  &  W.  R.  Co.  v.  Nickals,  119  U.  S.  296,  7  Sup.  Ct. 
309,  30  L.  Ed.  363,  2  Cnmmlng,  Cas.  Prlv.  Corp.  228,  W.  D.  Smith,  Cas.  Corp. 
88,  Shep.  Cas.  Corp.  188;  Wolfe  v.  Underwood,  96  Ala.  329,  11  Sontt>.  344: 
Beveridge  y.  Raiboad  Co.,  112  N.  Y.  1,  19  N.  E.  489,  12  L.  R.  A.  648;  Burden 
V.  Bnrden,  159  N.  Y.  287,  64  N.  B.  17;  Morey  v.  Fish  Bros.  Wagon  Co.,  10« 
Wis.  520,  84  N.  W.  862;  Trimble  v.  American  Sugar-Reflnlng  Co.,  61  N.  T. 
Eq.  340,  48  Atl.  912 ;  Stevens  y.  United  States  Steel  Corporation,  68  N.  J.  Eq. 
373,  59  Atl.  905;  S.  JarYis  Adams  Co.  y.  Knapp  (C.  C.)  135  Fed.  1008;  and 
cases  hereafter  cited. 

*«  New  York,  L.  E.  ft  W.  R.  Co.  v.  Nickals.  119  U.  S.  296,  7  Sup.  Ct  209,  30 
L.  Ed.  363,  2  Cummlng,  Cas.  PriY.  Corp.  228,  W.  D.  Smith,  Cas.  Corp.  88, 
Shep.  Cas.  Corp.  188;  Pratt  y.  Pratt,  Read  &  Co.,  33  Conn.  446,  2  Cummlng, 
Cas.  PrlY.  Corp.  219;  Smith  y.  Manufacturing  Co.,  29  Ala.  503;  State  y.  Balti- 
more ft  O.  R.  Co.,  6  Gill  (Md.)  363;  McNab  y.  McNab  ft  H.  Mfg.  Co.,  16  N.  Y. 
Supp.  448,  62  Hun,  18,  affirmed  133  N.  Y.  687,  31  N.  B.  627.  Directors  are  not 
required  to  declare  dividends  on  common  stock,  as  well  as  on  preferred,  when 
there  are  profits  enough  therefor,  where  it  is  not  for  the  Interest  of  the  cor- 
poration, though  such  profits  may  afterwards  be  absorbed  by  dlYldends  on  the 
preferred  stock.  Stevens  v.  United  States  Steel  Corp.,  68  N.  J.  Eq.  373,  59 
Atl.  0O.">. 

4t  Fougeray  t.  Cord,  50  N.  J.  Eq.  185,  24  Atl.  499,  2  Cummlng,  Cas.  Prlv. 
Corp.  241;  Belfast  &  M.  I..  R.  Co.  v.  City  of  Belfast,  77  Me.  445,  1  Atl.  362, 
367;  Pratt  v.  Pratt,  Read  &  Co.,  33  Conn.  446,  2  Cummlng,  Cas.  Priv.  Corp. 
219;  Beers  v.  Sprhig  Co.,  42  Conn.  17;  Scott  v.  Fire  Co.,  7  Paige  (N.  Y.)  198; 
Storrow  v.  Texas  Consolidated  a  ft  M.  Co.,  87  Fed.  612,  31  C.  C.  A.  139;  Grlf- 
fing  Y.  A.  A.  GriflOng  Iron  Co.,  61  N.  J.  Eq.  269,  48  Atl.  910.  Where  the  officers 
of  a  dose  manufacturing  corporation,  whose  stock  has  no  recognized  market 
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Who  are  Entitled  to  Dividends. 

'The  profits  of  a  corporation  arc  to  be  distributed  pro  rata  among 
those  who  are  its  stockholders  at  the  time  when  the  dividend  is  declared, 
no  matter  when  the  profits  may  have  been  earned,  and  without  regard 
to  the  length  of  time  particular  members  may  have  been  stockholders. 
This  is  well  settled.**  And  it  is  also  well  settled  that  the  directors  in 
declaring  dividends  have  no  right  to  discriminate  between  stockholders, 
unless  the  contract  under  which  particular  shares  were  issued  give? 
them  the  right.*"  "The  dividends  must  be  general  on  all  the  stock* 
so  that  each  stockholder  will  receive  his  proportionate  share.  The 
directors  have  no  right  to  declare  a  dividend  on  any  other  principle. 
They  cannot  exclude  any  portion  of  the  stockholders  from  an  equal 
participation  in  the  profits  of  the  company."  *• 

A  person  who  becomes  a  stockholder  without  limitations  in  his  con- 
tract, even  immediately  before  a  dividend  is  declared,  is  entitled  to 
share  therein,  and  the  directors  cannot  exclude  him.  In  Jones  v. 
Terre  Haute  &  Richmond  R.  Co.*^  the  plaintiff,  who  held  bonds  of  the 
defendant  corporation,  by  their  terms  convertible  into  stock,  surrender- 
ed them,  and  received  stock  therefor.  Shortiy  afterwards  the  directors 
declared  a  dividend.  It  was  held  that  the  plaintiff  was  entitled  to  his 
proportionate  share,  and  that  the  board  of  directors  could  not  discrim- 
inate against  him. 

A  stockholder  in  a  corporation  has  no  legal  titie  to  a  share  in  the 
profits  until  a  dividend  is  declared.  Until  then  a  transfer  of  his  shares 
will  carry  with  it  the  right  to  share  in  the  profits  already  earned,  and 

value,  vote  increases  In  their  salaries  while  pursuing  a  policy  of  expanding 
the  business  by  the  use  of  the  profits  for  that  purpose,  to  the  exclusion  of 
diyidends,  a  court  of  equity  has  power  to  compel  the  restoration  of  excessive 
amounts  so  withdrawn,  and  to  adjust  the  salaries  to  a  reasonable  basis. 
Raynolds  v.  Diamond  Mills  Paper  Co.  (N.  J.  Ch.)  60  Atl.  941;  post,  p.  840. 

4«  Goodwin  Y.  Hardy,  57  Me.  143,  09  Am.  Dec.  758;  March  y.  Railroad  Co., 
43  N.  H.  515;  Jones  y.  Railroad  Co.,  57  N.  Y.  196;  Boardman  y.  Railway  Co., 
84  N.  Y.  157;  Hill  Y.  Newlchawanick  Co.,  8  Hun,  459,  71  N.  Y.  593;  Phelps 
v.  Bank,  26  Conn.  269;  Clark  y.  CampbeU,  23  Utah,  569,  65  Pac.  496,  54  L.  R. 
A.  508,  90  Am.  St  Rep.  710.  "This  rule,'*  says  Morawetz,  **is  based  on  rea- 
sons of  convenience,  amounting  almost  to  a  necessity.  It  would  be  practical- 
ly impossible  to  apportion  the  earnings  of  a  corporation,  whose  shares  are 
constantly  changing  hands,  so  as  to  give  each  holder  a  proportionate  part  of 
the  profits  earned  while  he  was  owner  of  the  shares."    1  Mor.  Corp.  S  162. 

4B  Jones  Y.  Railroad  Co.,  57  N.  Y.  196;  Ryder  v.  Railroad  Co.,  13  111.  510: 
Stoddard  v.  Foundry  Co.,  34  Conn.  542;  Hill  v.  Mining  Co.  (Mo.  Sup.)  21  S. 
W.  508;  Redhead  v.  Iowa  Nat  Bank,  127  Iowa,  572,  103  N.  W.  796. 

«•  Ryder  v.  Railroad  Co.,  supra.  Where  the  directors,  in  declaring  a  divi- 
dend, wrongfully  except  a  particular  stockholder,  the  exception  is  void  and 
of  no  effect    Hill  v.  Mining  Co.,  supra. 

47  57  N.  Y.  196. 
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dividends  subsequently  declared  will  belong  to  the  transferee.**  It  is 
otherwise  with  a  dividend  declared  before  the  transfer,  but  not  paid. 
In  the  absence  of  a  special  agreement  to  the  contrary,  it  belongs  to  the 
transferror,  and  does  not  pass  by  the  transfer;  and  the  fact  that  the 
dividend  is  payable  at  a  future  day,  or  that  no  time  for  payment  is 
fixed,  can  make  no  difference.**  So  a  legatee  of  shares  is  not  entitled 
to  a  dividend  thereon  declared  before,  but  payable  after,  the  death  of 
the  testator.  The  dividend  forms  part  of  the  corpus  of  the  estate  and 
passes  to  the  executor.'*  So,  where  the  owner  of  stock  by  will  directs 
the  income  of  his  estate  to  be  paid  to  his  widow,  and  dies  after  a  divi- 
dend has  been  declared,  but  before  it  is  payable,  the  dividend  goes  to 
the  executors  as  part  of  his  estate,  and  is  not  payable  to  the  widow  as 
income.** 

Where,  by  the  terms  of  a  certificate  of  stock,  the  shares  are  trans- 
ferable only  on  the  books  of  the  company,  the  corporation  will  be  pro- 
tected by  a  payment  of  dividends  to  the  person  who  appears  on  the. 
books  as  the  owner  of  shares,  if  it  has  no  notice  of  any  transfer,  and 
will  not  be  liable  after  such  payment  to  a  person  to  whom  the  shares 
were  transferred  before  the  dividends  were  declared,  but  who  neglected 
to  have  the  transfer  entered  on  the  books.**  If  the  corporation  has  no- 
tice of  the  transfer,  it  will  be  liable  to  the  transferee  or  his  assignee 
for  dividends  subsequently  declared,  though  the  transfer  is  not  register- 
ed, and  an  action  may  be  maintained  against  it  therefor  without  suing 
to  compel  it  to  register  the  transfer.**    The  pledgee  of  stock,  whose 

««Po8t,  p.  3d9;  Boardman  y.  Railway  Co.,  84  N.  Y.  157,  177;  Jermain  v. 
RaUway  Ck).,  01  N.  Y.  483;  Phelps  r.  Bank,  26  Conn.  269;  March  v.  Railroad 
Co.,  48  N.  H.  615;  Gemmell  v.  Davis,  75  Md.  546,  23  Atl.  1032,  32  Am.  St  Rep. 
412.  But,  if  the  purchaser  of  stock  faUs  to  comply  with  his  contract  to  pur- 
chase, he  loses  the  right,  not  only  to  the  stock,  but  also  to  dividends  declared 
after  the  sale.  Phinizy  y.  Murray,  83  Ga.  747,  10  S.  E.  858»  6  L.  R.  A.  426,  20 
Am.  St  Rep.  842.  The  right  to  diyidends  not  yet  declared  need  not  be  sepa- 
rately assigned.  It  passes  as  an  incident  to  the  stock.  See  the  cases  above 
cited, — particularly,  Boardman  y.  Railway  Co.,  supra.  And  see  Kaufman  y. 
Woolen  Mills  Co.,  93  Va.  673,  25  S.  E.  1003 ;  Louisville  &  N.  R.  Co.  v.  Hart 
County,  116  Ky.  186,  75  S.  W.  288,  77  S.  W.  361. 

«•  Wheeler  y.  Sleigh  Co.  (a  a)  39  Fed.  347,  2  Cummlng,  Cas.  Priy.  Corp 
203;  Hill  y.  Newlchawanlck  Co.,  8  Hun,  459,  71  N.  Y.  593;  Hopper  v.  Sage 
112  N.  Y.  530,  20  N.  B.  350,  8  Am.  St  Rep.  771;  In  re  Kernochan,  104  K.  Y, 
618,  11  N.  R  150 ;  Bright  y.  Lord,  51  Ind.  272,  19  Am.  Rep.  732.  Contra,  Bur 
roughs  V.  Railroad  Co.,  67  N.  C.  376,  12  Am.  Rep.  611. 

••  De  Gendre  v.  Kent,  L.  R.  4  Eq.  283;  Wheeler  y.  Sleigh  Co.,  supra. 

•1  In  re  Kemochan,  104  N.  Y.  618,  11  N.  B.  150. 

•3  Post,  p.  406;  Brisbane  y.  Railroad  Co.,  94  N.  Y.  204,  W.  D.  Smith,  Cas. 
Corp.  94,  and  Shep.  Cas.  Corp.  177;  Cleveland  ft  M.  R.  Co.  y.  Robbins,  35 
Ohio  8t  483. 

•s  Robinson  y.  Bank,  96  N.  Y.  637,  2  Cummlng,  Cas.  Priy.  Corp.  157;  Hill 
y.  MinlBg  Co.  (Mo.  Sup.)  21  S.  W.  506;  Gemmell  y.  Dayis,  75  Md.  546,  23  Atl. 

Qlabk  Cobp.C2o  Sd.>— £2 
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name  appears  cm  the  books  of  the  corporation,  or  whose  rights  are 
known  to  the  corporation,  is  entitled  to  dividends  subsequently  declar- 
ed, as  between  himself  and  the  corporation,  and  the  corporation  will  be 
liable  to  him  therefor  if  it  pays  them  to  the  pledgor."* 

How  Payable. 

If  there  is  no  statutory  or  charter  requirement  that  dividends  shall 
be  paid  in  cash,  it  is  within  the  discretion  of  the  directors  whether  they 
shaJl  be  made  payable  in  cash,  or  in  property,  or  whether  they  shall  de- 
clare a  stock  dividend  when  authorized  to  increase  the  capital  stock.** 
If  a  dividend  is  made  payable  in  cash,  or  payable  generally,  the  cor- 
poration becomes  a  debtor,  and  must  discharge  the  debt,  as  it  is  botmd 
to  discharge  all  its  other  debts,  in  lawful  currency.** 

Stock  Dividends. 

Where  a  corporation  has  the  power  to  increase  its  capital  stock,  and 
has  assets  from  which  it  may  legally  declare  a  dividend,  it  may,  if  its 
interests  so  require,  hold  back  such  assets,  and  issue  stock  therefor, 
instead  of  distributing  the  assets  among  the  stockholders  by  declaring 
a  dividend  payable  in  money.*^  This  is  called  a  stock  dividend.  Such 
a  dividend,  if  stock  is  issued  only  to  the  extent  of  the  surplus  profits, 
and  the  amount  paid  in  as  the  capital  stock  of  the  corporation  remains, 
is  not  a  violation  of  the  prohibition  against  reducing  or  withdrawing 
the  capital  stock  by  distribution  among  stockholders.** 

Set'Off  against  Debt  Due  to  Corporation. 

A  corporation  may  retain  dividends,  and  apply  them  upon  debts  due 
to  it  from  stockholders  at  the  time  the  dividend  is  declared.**    This 

1032,  82  Am.  St  Bep.  412;  Central  Nebraska  Nat  Bank  y.  WUder,  82  Neb. 
454,  49  N.  W.  869;  Guarantee  Ck>.  of  North  America  y.  East  Borne  Town  0>., 
96  Ga.  511.  28  S.  B.  503,  51  Am.  St  Bep.  150;  Armour  y.  Town  Ck>.,  96  Ga. 
458,  25  S.  B.  504;  Asbton  y.  ZeUa  Min.  Co.,  184  Cal.  408,  66  Pac.  494. 

6«  Boyd  y.  Worsted  MUls,  149  Pa.  863,  24  AtL  287.  See,  also,  as  to  tbe  right 
of  a  pledgee  of  stock  to  diyidends:  Fairbank  y.  Bank,  182  111.  120,  22  N.  E. 
624;  Central  Nebraska  Nat  Bank  y.  Wilder,  82  Neb.  454,  49  N.  W.  869;  Gem- 
men  y.  Davis,  75  Md.  546,  28  Atl.  1032,  82  Am.  St  Bep.  412;  Guarantee  Co.  of 
North  America  y.  Bast  Bome  Town  Co.,  96  Ga.  511,  28  S.  B.  508,  51  Am.  St 
Bep.  150;  Armour  y.  Town  Co.,  98  Ga.  458,  25  S.  B.  504;  Hunt  y.  Laconia  & 
L.  St  By.  Co.,  68  N.  H.  561,  89  Atl.  487;  George  A.  Barse  L.  S.  a  Co.  v. 
Bange  Valley  O.  Co.,  16  Utah,  59,  50  Pac.  630. 

B8  Williams  v.  Telegraph  Co.,  98  N.  Y.  162^  192,  2  Cummlng,  Cas.  Prly.  Corp. 
209. 

5«  Williams  y.  Telegraph  Co.,  98  N.  Y.  162, 192,  2  Cummlng,  Cas.  Priv.  Corp. 
209;  Scott  y.  Banking  Co.,  52  Barb.  (N.  Y.)  45;  Bhle  v.  Bank,  24  N.  Y.  548. 

57  Williams  y.  Telegraph  Co.,  98  N.  Y.  162,  2  Gumming,  Cas.  Prlv.  Corp. 
209. 

»«  Williams  y.  Telegraph  Co.,  supra. 

«»  Bates  y.  Insurance  Co.,  3  Johns.  Cas.  (N.  Y.)  288;  Sargent  y.  Insurance 
Co.,  8  Pick.  (Mass.)  90, 19  Am.  Dec.  306;  Hagar  y.  Bank,  68  Me.  509. 
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right  does  not  rest  upon  any  idea  that  the  corporation  has  a  lien,  but 
it  is  the  right  of  set-off,  for  the  dividend  is  a  simple  debt  owing  by  the 
corporation  to  the  stockholder.*^  If  shares  are  assigned,  and  notice 
of  the  assignment  is  given  to  the  corporation  before  the  dividend  is 
declared,  the  right  to  the  dividend  passes  to  the  assignee,  and  the  cor- 
poration cannot  set  off  a  debt  to  it  from  the  assignor,  incurred  before 
the  assignment.'*  In  New  York  it  has  been  held  that  the  corporation 
may  exercise  this  right  of  set-off  if  the  debt  became  due  before  notice 
of  the  assignment  was  given,  though  the  dividend  may  not  have  been 
declared  until  after  such  notice.** 

Remedies  of  Stockholders. 

As  has  been  seen,  a  dividend  lawfully  set  apart  from  the  surplus  prof- 
its of  a  corporation  becomes  thereupon  the  individual  property  of  the 
stockholders,  to  be  received  by  them  on  demand.  It  is  a  severance 
from  the  common  funds  of  the  company  of  so  much  for  the  use  and 
benefit  of  each  stockholder  in  his  individual  right.  If,  upon  demand  by 
a  stockholder,  the  corporation  refuses  to  pay  him  his  share,  he  may 
maintain  an  action  against  it  for  money  had  and  received  to  his  use ;  ** 
or,  according  to  some  of  the  cases,  by  a  suit  in  equity.**  If  no  time  is 
fixed  for  payment  of  the  dividend,  but  it  is  made  payable  at  such  time 
as  may  be  directed  by  the  board  of  directors,  it  is  to  be  paid  within  a 
reasonable  time;  and  if  the  board  refuses  to  pay,  or  fbc  a  time  for 
pa3mient,  a  stockholder  may  enforce  his  rights  in  equity.**  If  the  di- 
rectors of  a  corporation,  in  making  a  distribution  of  dividends,  omit  to 
apportion  a  quota  thereof  to  certain  shares  of  stock,  the  owner  of  such 
shares  may  maintain  assumpsit  against  the  corporation  for  breach  of 
the  contract  which  the  law  implies  from  the  relationship  of  the  parties, 
that  an  equal  distribution  of  dividends  will  be  made.**  A  demand  is 
necessary  after  a  dividend  has  been  declared,  before  an  action  can  be 
brought  by  a  stockholder  against  the  corporation  to  recover  his  share.*^ 

•0  Gemmell  v.  Davis,  76  Md.  546,  23  Atl.  1082,  82  Am.  St  Rep.  412. 

•1  Gemmell  v.  Davis,  supra. 

•s  Bates  V.  Insurance  Co.,  supra. 

•3  King  V.  RaUroad  Ck>.,  29  N.  J.  Law,  82,  87;  West  Chester  it  P.  R.  Co. 
V.  Jackson,  77  Pa.  821,  828. 

•«  Le  Roy  v.  Insurance  Co.,  2  Bdw.  Ch.  (N.  Y.)  657;  Beers  v.  Spring  Co., 
42  Conn.  17. 

•6  Beers  v.  Spring  Co..  42  Conn.  17. 

•«  Jackson's  Adm*ni  y.  Newark  Plank-Road  Ca,  81  N.  J.  Law,  277,  2  Gum- 
ming, Gas.  Priv.  Corp.  201;  Hill  v.  Mining  Co.  (Mo.)  21  S.  W.  608. 

«T  Hagar  v.  Bank,  63  Me.  500;  State  v.  Baltimore  de  O.  R.  Co.,  6  Gill  (Md.) 
363,  887;  Bank  of  LouisvUle  v.  Gray,  84  Ky.  565,  2  S.  W.  168.  Where  a  cor- 
poration refuses  to  pay  a  stockholder  a  dividend,  a  demand  is  not  a  condition 
precedent  to  the  maintenance  of  an  action.  Redhead  v.  Iowa  Nat  Bank,  127 
Iowa,  572,  108  N.  W.  796. 
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And  it  follows  that  interest  and  the  statute  of  limitations  run  from  the 
time  demand  is  made,  and  only  from  that  time.** 

The  remedy  of  a  stockholder  who  is  wrongfully  excluded  from  his 
right  to  share  in  a  dividend  is  against  the  corporation.**  He  cannot 
follow  the  assets  of  the  company  into  the  hands  of  other  stockholders, 
to  whom  dividends  have  been  paid,  and  maintain  an  action  against  thein 
for  money  had  and  received.''* 

An  action  cannot  be  maintained  against  a  corporation  by  a  stock- 
holder for  a  dividend,  as  for  a  debt  due,  until  the  dividend  has  been 
declared,  though  there  may  be  funds  from  which  it  is  the  duty  of  the 
directors  to  declare  a  dividend.  "A  right  to  a  dividend  from  the  prof- 
its of  a  corporation  is  no  debt  until  the  dividend  is  declared.  Until 
that  time  the  dividend  is  only  something  that  may  possibly  come  into 
existence,  but  the  obligation  on  the  part  of  the  corporation  to  declare 
it  cannot  be  treated  as  the  dividend  itself."  ^* 

If  the  directors  unreasonably  and  wrongfully  refuse  or  neglect  to 
declare  dividends  when  there  are  surplus  profits  out  of  which  they  may 
be  declared,  and  there  is  no  good  reason  for  withholding  them,  a  stock- 
holder may  maintain  a  suit  in  equity  to  compel  them  to  declare  and  pay 
them.''*  Mandamus  is  not  a  proper  remedy  in  such  a  case.'*  Nor  will 
mandamus  lie  to  compel  the  payment  of  a  dividend  after  it  has  been  de- 
clared.'* It  must  be  borne  in  mind  in  this  connection  that  it  is  only 
in  a  clear  case  that  the  court  will  interfere'  with  the  discretionary  pow- 
ers of  the  directors  by  compelling  them  to  declare  a  dividend.''* 


•<  State  T.  Baltimore  &  O.  R.  Ck>.,  supra;  Bank  of  Louisville  t.  Gray,  supra; 
Philadelphia,  W.  &  B.  R.  Ck>.  v.  Gowell,  28  Pa.  329,  70  Am.  Dec.  128;  Ck>chran 
y.  McOee  (Ky.)  63  S.  W.  619.  Of.  Bills  v.  Silver  King  Mln.  Ck>.,  106  Gal.  9, 
89  Pac.  43.  The  statnte  begins  to  mn  from  the  tlm^  the  dividend  Is  payable. 
Re  Severn  &  W.  &  S.  Bridge  R.  Co.  [18961  1  Ch.  559;  Winchester  ft  L.  T.  Co. 
▼.  Wlckliffe's  Adm'r,  100  Ky.  631,  38  S,  W.  866,  66  Am.  St  Rep.  366.  Of.  In 
re  Artizans*  Land  ft  M.  Corp.  [1904]  1  Ch.  796. 

•»  Jones  v.  Railroad  Co.,  67  N.  Y.  196. 

TO  Peckham  v.  Van  Wagenen,  83  N.  Y.  40,. 38  Am.  Rep.  392. 

Ti  Lockhart  v.  Van  Alstyne,  31  Mich.  76,  18  Am.  Rep.  156,  per  Cooley,  J. 
And  see  State  y.  Baltimore  ft  O.  R.  Co.,  6  Gill  (Md.)  363;  Williston  v.  RaUroad 
Co.,  13  Allen  (Mass.)  400;  Boardman  v.  Railway  Co.,  84  N.  Y.  167;  Hill  y. 
Mining  Co.  (Mo.)  21  S.  W.  608. 

Ts  Fongeray  y.  Cord,  60  N.  J.  Eq.  185,  24  Atl.  499,  2  Camming,  Cas.  Prlv. 
Corp.  241;  Pratt  v.  Pratt,  Read  ft  Co.,  33  Conn.  446,  2  Cnmmlng,  Cas.  Prlv. 
Corp.  219;  Beers  v.  Spring  Co.,  42  Conn.  17;  Scott  v.  Fire  Co.,  7  Paige  (N. 
Y.)  198;  King  y.  Governor,  etc.,  of  Bank  of  England,  2  Bam.  ft  Aid.  620,  2 
Cummlng,  Cas.  Prly.  Corp.  218;  ante,  p.  334. 

Ts  Rex  y.  Governor,  etc.,  of  Bank  of  England,  2  Bam.  ft  Aid.  620,  2  dim- 
ming, Cas.  Prlv.  Corp.  218, 

u  People  y.  Central  Car  ft  ManuTg  Ca»  41  Mich.  166,  49  N.  W.  926w 

f  •  Ante,  p.  834. 
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Remedies  where  Dividends  are  Unlawfully  Paid. 

If  the  directors  or  trustees  act  in  good  faith,  and  without  negligence, 
they  are  not  liable  to  the  corporation  or  to  creditors,  at  common  law, 
for  declaring  and  paying  dividends  when  they  should  not  have  done  so, 
and  thereby  diminishing  the  capital  stock/*  But  if  they  have  been 
guilty  of  a  fraudulent  breach  of  trust,  or  of  gross  negligence,  in  paying 
dividends  when  they  had  no  right  to  pay  them,  they  are  personally  lia- 
ble to  creditors.^'  Their  liability  under  statutes  will,  of  course,  depend 
upon  a  construction  of  the  statutes.  Generally,  they  are  not  liable  if 
they  act  in  good  faith,  and  without  negligence.'* 

If  dividends  are  improperly  declared  and  paid  when  there  are  no 
surplus  profits,  they  may  be  reclaimed  by  the  corporate  creditors,  or 
by  a  receiver  or  assignee  acting  for  the  benefit  of  the  creditors.''*  In 
a  Kentucky  case  it  was  held  that  dividends  declared  by  the  directors 
and  received  by  the  stockholders  may  be  reclaimed  by  the  directors  if 
illegally  declared  under  a  misapprehension  of  the  right  to  declare  them, 
and  that,  if  there  be  an  assignment  by  the  corporation  to  a  trustee,  such 
right  to  reclaim  the  dividends  passes  to  the  trustee  if  the  terms  of  the 
assignment  are  sufficiently  broad  to  embrace  them.*  In  other  cases  the 
right  of  the  receiver  of  a  corporation  as  the  representative  of  the  cred- 
itors to  recover  unearned  dividends  paid  to  its  stockholders  out  of  the 
capital  has  been  placed  upon  the  ground  that  the  capital  is  a  trust  fund 
for  the  benefit  of  creditors  and  that  those  to  whom  it  has  been  refunded 
will  be  held  trustees  for  their  benefit.!  In  the  Supreme  Court  of  the 
United  States,  however,  it  has  been  held  that  the  receiver  of  a  national 

7«  Excelsior  Petroleum  Co.  v.  Lacey,  63  N.  Y.  422;  Lexingrton  &  O.  R.  Co. 
y.  Bridges,  7  B.  Mon.  (Ky.)  656,  46  Am.  Dec.  628;  Stringer's  Case,  L.  IL  4 
Ch.  App.  476;  post,  p.  502. 

TT  Gratz  v.  Redd,  4  B.'^on.  (Ky.)  178,  195;  Scott  v.  Plre  Co.,  7  Paige  (N. 
T.)  198;  post,  p.  502. 

78  As  to  the  liability  under  the  New  Yprk  statute,  see  Rorke  v.  Thomas, 
56  N.  Y.  559;  Bxcelsior  Petroleum  Co.  y.  Lacey,  63  N.  Y.  422;  Van  Dyck  y. 
McQuade,  86  N.  Y.  38;  post,  p.  597. 

T»  Lexington  Life,  Fire  ft  Maitee  Ins.  Co.  y.  Page,  17  B.  Mon.  (Ky.)  412, 
66  Am.  Dec.  165.  And  see  Gratz  v.  Redd,  4  B.  Mon.  (Ky.)  178,  189,  191;  Main 
y.  Mills.  6  Biss.  98.  Fed.  Cas.  No.  8,974;  Grant  y.  Ross,  1(X)  Ky.  44,  37  S.  W. 
263;  Minnesota  Thresher  Co.  y.  Langdon,  44  Minn.  37,  46  N.  W.  310;  Grant 
y.  Robs,  100  Ky.  44,  37  S.  W.  263;  Grant  v.  Southern  Contract  Co.,  104  Ky. 
781,  47  S.  W.  1091;  American,  Steel  ft  Wire  Co.  y.  Eddy,  130  Mich.  266,  89 
N.  W.  652;  Cook,  Corp.  S  548;   10  Cyc.  549. 

*  liexlngton  Life,  Fire  ft  Marine  Ins.  Co.  y.  Page,  supra.  See,  also,  Grant 
y.  Ross,  supra;  Bingham  y.  Marion  Trust  Co.,  27  Ind.  247,  61  N.  B.  29;  Gager 
y.  Paul,  111  Wis.  638,  87  N.  W.  875?  Cf.  Minnesota  Thresher  Mfg.  0>.  y. 
Langdon,  44  Minn.  87,  41,  46  N.  W.  310. 

t  Minnesota  Thresher  Mllg.  Cow  y.  lAugdon,  supr^;   10  Cyc  549. 
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bank  cannot  recover  a  dividend  paid  out  of  the  capital,  where  the 
stockholder  receiving  it  acted  in  good  faith,  believing  it  to  be  paid  out 
of  profits,  and  the  bamk  was  not  then  insolvent ;  the  court  holding  that 
the  theory  of  a  trust  fund  had  no  application  to  such  a  case4  If  the 
capital  stock  of  a  corporation  is  wrongfully  paid  away  by  the  directors 
it  may  be  pursued  by  creditors  into  the  hands  of  any  one  who  is  not 
an  innocent  purchaser  or  recipient  of  the  same  for  a  valuable  considera- 
tion.*^ If  such  a  wrong  is  threatened,  a  creditor  may  maintain  a  bill 
in  equity  for  an  injunction.** 

Same — Grants  and  Bequests  of  Income  and  Promts. 

When  the  owner  of  stock  grants  or  bequeaths  the  income  and  profits 
to  a  person  for  life  or  for  a  term  of  years,  difiicult  questions  arise  as  to 
the  right  to  dividends.  On  some  point  the  courts  do  not  ag^ee,  while 
on  others  the  law  is  well  settled. 

A  grant  or  bequest  of  the  income  or  profits  of  an  estate  including 
shares  of  stock,  does  not  entitle  the  grantee  or  legatee  to  dividends  de- 
clared upon  the  stock  before  the  grant  or  will  takes  effect,  though  they 
may  not  be  payable  until  afterwards.  Therefore,  where  the  owner  of 
stock  left  a  will,  by  which  he  empowered  his  executors  "to  receive  the 
rents,  interest,  and  income"  of  so  much  of  his  estate  as  was  given  them 
in  trust,  including  shares  of  stock,  and  apply  the  same  to  the  use  of  his 
widow  during  her  life,  it  was  held  that  a  dividend  declared  on  the 
stock  before  his  death,  but  not  payable  until  afterwards,  formed  part 
of  the  estate,  and  went  to  the  executors  as  such,  and  was  not  payable 
to  the  widow  as  income.  "As  soon,"  it  was  said,  "as  the  profits  in 
shares  of  stock  are  ascertained  and  declared,  they  cease  to  be  the  prop- 
erty of  the  company,  and  the  owner  of  the  shares  becomes  entitled  to 
the  dividend.  It  at  once  forms  part  of  his  estate.  The  fact  that  they 
are  made  payable  at  a  future  time  is  immaterial.  The  dividend  to  which 
the  life  tenant  may  be  entitled  as  income  can  only  be  that  which  the 
company  may  declare  after  that  relation  is  acquired.    In  this  case  the 

t  McDonald  v.  Williams,  174  U.  S.  397,  19  Sup.  Ct.  734,  43  L.  Bd.  1022. 
And  see  Lawrence  v.  Greenup,  97  Fed.  906,  88  C.  C.  A.  546;  New  Hampshire 
Sav.  Bank  ▼.  Rlchey,  121  Fed.  956,  58  C.  0.  A.  294;  Great  Western  Mln.  & 
Mfg.  Co.  y.  Harris,  128  Fed.  321,  63  O.  C.  A.  51.  Tbe  receiver  may  recover 
dividends  paid  when  the  bank  was  actually  insolvent.  Hayden  v.  Thomp- 
son, 71  Fed.  60,  17  C.  C.  A.  592;  Hayden  v.  Brown  (C.  C.)  94  Fed.  15;  Hay- 
den V.  Williams,  96  Fed.  279,  37  C.  C.  A.  479, 

so  Gratz  v.  Redd,  supra.  And  see  Reid  y.  Manufacturing  Ck).,  40  Ga. 
98,  104,  2  Am.  Rep.  563. 

81  Reid  y.  Manufacturing  Ck).,  supra;  Mobile  &  O.  R.  Ck>.  y.  Tennessee,  153 
n.  S.  486,  14  Sup.  Gt.  968,  38  L.  Ed.  798;  Coquard  y.  National  Linseed  Oil 
Co.,  171  111.  480,  49  N.  B>.  563, 


§§  186-137)  PKOFIT8  AND  DIVIDENDa  843 

dividend  represented  profits  or  income,  but  had  become  a  debt  before 
the  will  took  effect"  " 

Perhaps  by  the  weight  of  authority,  dividends  declared  after  the 
grant  or  bequest  takes  effect,  though  earned  before,  go  to  the  grantee 
or  legatee  as  income  or  profits.**  In  some  states,  however,  the  rule 
is  otherwise ;  and  it  is  held  that :  "When  the  stock  of  a  corporation  is 
by  the  will  of  a  decedent  given  in  trust,  the  incomes  thereof  for  the 
use  of  a  beneficiary  for  life,  with  remainder  over,  the  surplus  profits 
which  have  accumulated  in  the  lifetime  of  the  testator,  but  which  are 
not  divided  until  after  his  death,  belong  to  the  corpus  of  his  estate; 
while  the  dividends  of  earnings  made  after  his  death  are  income,  and 
are  payable  to  the  life  tenant,  no  matter  whether  the  dividend  be  in  cash 
or  script  or  stock."  •*  And,  as  a  rtde,  dividends  which  come,  not  from 
earnings,  but  from  capital,  as  from  a  sale  of  a  part  of  the  property,  will 
be  regarded  as  part  of  the  corpus  of  the  estate,  and  will  go  to  the  re- 
mainderman.** 

There  is  a  direct  conflict  of  opinion  on  the  question  whether, 
when  a  corporation,  instead  of  declaring  a  dividend  payable  in  cash, 
declares  a  stock  dividend, — that  is,  a  dividend  payable  in  stock, — 
thereby  increasing  the  capital  stock,  the  new  stock  thus  issued  goes 
to  the  legatee  or  grantee  of  the  income  or  profits,  or  forms  part  of 

•>  In  re  Kemochan,  104  N.  Y.  618,  11  N.  E.  150.  And  see  De  Oendre  y. 
Kent,  L.  B.  4  Bq.  283;  Wheeler  y.  Sleigh  Ck>.  (O.  C.)  89  Fed.  847,  2  Cnmmlng, 
Oas.  Priy.  Corp.  203.  But  see,  contra,  Burroughs  y.  Ballroad  Go.,  67  N.  C. 
376,  12  Am.  Rep.  611;  Mlllen  y.  Guerrard,  67  6a.  284,  44  Am.  Rep.  720;  In  re 
Bradreth'8  Estate  (Sup.)  72  N.  Y.  Supp.  333.  A  bequest  of  "dlyldends,**  It 
has  been  held,  passes  a  dlyldend  declared  before,  but  payable  after,  the  tes- 
tator's death.    Ck>gswell  y.  Cogswell,  2  Edw.  Ch.  (N.  Y.)  231. 

«t  King  y.  Follett,  3  Vt  385.  And  see  Appeal  of  Merchants'  Fund  Ass'ns, 
136  Pa.  43,  20  Atl.  627,  9  L.  R.  A.  421,  20  Am.  St  Rep.  884.  But  eompare 
Smith's  Appeal,  infra. 

•«  Smith's  Appeal,  140  Pa.  344,  21  Atl.  438,  23  Am.  St  Rep.  237.  In  this 
case  It  was  held  that,  where  shares  of  stock  are  bequeathed  in  trust  to  pay 
the  income  to  a  certain  person  for  life,  with  remainder  oyer,  profits  realized 
from  a  sale  by  the  trustees  of  extra  shares  of  stock  Issued  after  testator's 
death,  to  them  and  other  stockholders,  in  lieu  of  corporate  profits  applied 
to  the  improyement  of  the  corporate  property  during  testator's  lifetime,  should 
be  distributed  as  capital,  and  not  as  income.  And  see  Earp's  Appeal,  28 
Pa.  368,  where  there  was  an  apportionment  between  a  life  beneficiary  and 
the  corpus  of  the  estate  of  new  stock  representing  profits  earned  partly  be- 
fore and  partly  after  the  testator's  death.  See,  also,  Ck>bb  y.  Fant,  36  S.  C. 
1,  14  S.  E.  959. 

81  Heard  y.  Eldredge,  100  Mass.  258,  12  Am.  Rep.  687;  Vinton's  Appeal, 
99  Pa.  434,  44  Am.  Rep.  116;  In  re  Rogers,  161  N.  Y.  108,  55  N.  B.  393;  Mercer 
y.  Buchanan  (G.  C.)  132  Fed.  501;  Brownell  y.  Anthony,  189  Mass.  442,  75  N. 
B.  746;  Bulkel^  t.  Worthlngton  Ecclesiastical  Soc,  78  Oonn.  526,  63  AtL  531. 
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the  corpus  of  the  estate,  so  as  to  go  to  the  remainderman.'*  In 
Massachusetts  it  is  held  that  cash  dividends,  however  large,  unless 
from  other  sources  than  earnings,*  arc  to  be  regarded  as  income, 
and  go  to  the  grantee  or  legatee  of  the  income;  and  that  stock  div- 
idends, however  made,  are  to  be  regarded  as  an  increase  of  the  capital, 
and  should  be  kept  for  the  remainderman.  In  Minot  v.  Paine,*^ — 
a  leading  case, — ^the  income  of  a  trust  fund,  which  included  shares 
of  stock  in  a  corporation,  was  payable  to  a  person  for  life,  the  capital 
then  to  be  conveyed  to  another.  It  was  held  that  shares  of  additional 
stock  distributed  to  the  trustee  as  a  dividend  on  the  original  shares  were 
to  be  regarded  as  an  increase  of  the  capital  to  be  kept  for  the  remainder- 
man, and  not  as  income,  although  such  shares  represented  net  earnings 
of  the  corporation.**  The  same  nile  obtains  in  some  other  jurisdic- 
tions.** It  is  known  as  the  "Massachusetts  rule."  Whether  the  dis- 
tribution by  a  corporation  of  its  earnings  among  its  stockholders  is  an 
apportionment  of  stock  or  a  division  of  profits  depends  entirely  upon  the 
substance  and  intent  of  the  action  of  tht  corporation,  as  shown  by  its 
votes.  Even  when,  at  the  time  of  the  creation  of  new  shares  to  be  dis- 
tributed among  the  old  stockholders,  a  dividend  is  declared  in  cash  to 
the  same  amount,  the  thing  received  by  each  stockholder,  whether  in 
stock  or  in  cash,  is  to  be  deemed  capital,  and  not  income,  if  such  appears, 
upon  a  view  of  the  whole  action  of  the  corporation,  to  be  the  real  char- 
acter of  the  transaction.**  In  Rand  v.  Hubbell*^  a  corporation  voted 
to  increase  the  number  of  shares  of  its  capital  stock,  so  as  to  allow 
each  stockholder  to  increase  the  number  of  shares  held  by  him  by  one- 
half,  and  commanded  the  directors  to  do  whatever  was  required  by  law 
for  that  purpose.    A  vote  of  the  directors,  passed  on  the  same  day,  de- 

t«  See  article,  19  Am.  Law  Rev.  737. 

*Heard  v.  Eldredge,  109  Mass.  258,  12  Am.  Rep.  687;  Gifford  y.  Thompson, 
115  Mass.  47&  Cf.  Balch  v.  Hallet,  10  Gray  (Mass.)  402;  Harvard  College 
Y.  Amory,  9  Pick.  (Mass.)  446;  Reed  y.  Heard,  6  Allen  (Mass.)  174. 

•T  99  Mass.  101,  96  Am.  Dec.  705. 

St  And  see  Atkins  y.  Albree,  12  Allen  (Mass.)  359,  and  cases  cited  below. 

8»  Gibbons  y.  Mahon,  136  U.  S.  549,  10  Sup.  Gt  1057,  34  L.  Ed.  525,  Shep. 
Cas.  Corp.  194,  where  the  question  Is  considered  at  length,  and  the  cases 
reviewed ;  Spooner  v.  Phillips,  G2  Conn,  62,  24  Ati.  524,  16  L.  R,  A.  461 ;  Hotch- 
kiss  V.  Quarry  Co.,  68  Conn.  120,  19  Ati.  521 ;  In  re  Brown,  14  R.  I.  371,  51  Am. 
Rep.  397 ;  Greene  y.  Smith,  17  R.  I.  28,  19  Ati.  1081 ;  Quinn  v.  Safe-Deposit  & 
T.  Co.,  93  Md.  285,  48  Ati.  835,  53  L.  R.  A.  169;  Hemenway  y.  Hemenway,  181 
Mass.  406,  63  N.  E.  919 ;  Smith  v.  Dana,  77  Conn.  543,  60  Ati.  117,  69  L.  R.  A 
76,  107  Am.  St.  Rep.  51 ;  De  Koven  y.  Alsop,  205  111.  309,  68  N.  E.  930,  63  L.  R. 
A«  587.    See,  also,  D*Ooge  y.  Leeds,  176  Mass.  558,  57  N.  E.  1025. 

•oDaland  y.  Williams,  101  Mass.  571;  Leland  y.  Hayden,  102  Mass.  542; 
Rand  y.  Hubbell,  115  Mass.  461,  15  Am.  Rep.  121;  Gibbons  y.  Mahon,  supra. 

91 115  Mass.  461,  15  Am.  Rep.  121.  Ot.  Dayis  y.  Jackson,  152  Mass.  58|  25 
N.  K  21,  23  Am.  St  Rep.  801. 
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clared  that  a  dividend  in  cash  should  be  payable  to  each  stockholder  at 
the  time  within  which  he  was  allowed  by  the  vote  of  the  corporation  to 
take  his  new  shares,  and  should  be  applied  by  him  in  payment  for  those 
shares,  and  directed  the  treasurer  to  issue  such  shares  to  old  stockhold- 
ers only.  Each  stockholder  received  a  check  for  the  amount  of  his 
dividend,  and  immediately  exchanged  the  check  for  a  certificate  of  the 
shares  apportioned  to  the  stock  held  by  him.  The  checks  were  then  de- 
stroyed. It  was  held  that  the  stock  thus  issued  constituted  a  stock 
dividend,  and  in  the  case  of  shares  of  old  stock  held  by  a  trustee  the 
new  shares  must  be  considered  an  addition  to  the  capital  of  the  trust 
fund.  In  favor  of  the  Massachusetts  rule,  it  is  to  be  said  that,  although 
apparently  arbitrary,  it  is  easy  of  application. 

In  Pennsylvania  and  some  of  the  other  states  the  Massachusetts  rule 
is  not  recognized,  but  it  is  held  that,  where  a  corporation  declares  a 
dividend  out  of  the  profits  earned  during  the  tenant's  term,  payable  in 
additional  shares,  such  shares  go  to  the  life  tenant  as  income.*^ 
"Where  a  corporation,"  said  the  Pennsylvania  court,  "having  actually 
made  profits,  proceeds  to  distribute  such  profits  among  the  stockholders, 
the  tenant  for  life  would  be  entitled  to  receive  them,  and  this  without 
regard  to  the  form  of  the  transaction.  Equity,  which  disregards  form 
and  grasps  the  substance,  would  award  the  thing  distributed,  whether 
stock  or  moneys,  to  whomsoever  was  entitled  to  the  profits."  ••  This 
has  been  called  the  "American  rule."  •*  In  favor  of  this  rule,  it  is  to 
be  said  that,  although  difficult  to  apply,  it  works  a  just  result. 

In  England  the  rule  is  that  an  ordinary  or  usual  dividend,  whether 
paid  in  cash  or  in  stock  or  property,  belongs  to  the  life  tenant,  while 
an  extraordinary  cash  or  stock  or  property  dividend  belongs  to  the  cor- 
pus of  the  estate.** 

•s  Earp's  Appeal,  28  Pa.  868;  Moss'  Appeal,  88  Pa.  264,  24  Am.  Rep.  164: 
Appeal  of  Philadelphia  Trust,  Safe-Deposit  &  In&  Go.  (Pa.  Sup.)  16  Atl.  734 ; 
Smith's  Estate,  140  Pa.  844,  21  Atl.  438,  23  Am.  St.  Rep.  237;  Hite's  Devisees 
v.  Hite's  Bx'r,  93  Ky.  257,  20  S.  W.  778,  19  L.  R.  A.  173.  40  Am.  St  Rep.  189. 
And  see  Gilkey  v.  Paine,  80  Me.  319,  14  Atl.  205;  Pritchett  v.  Nashville  Trust 
Ck).,  96  Tenn.  472,  36  &  W.  1064,  33  L.  It  A.  856;  Simpson  v.  Millsaps,  80  Miss. 
.^39,  31  South.  912;  Lang  y.  Lang's  Ex'r,  67  N.  J.  Eq.  325,  41  Atl.  705.  In  New 
York,  while  the  Massachusetts  rule  is  repudiated,  and  regard  is  had  to  the 
substance,  and  not  the  form,  of  the  transaction,  it  seems  that  the  life  tenant 
is  entitled  to  all  dividends,  whether  stock  or  moneys,  made  out  of  profits,  ir- 
respective of  whether  they  were  earned  during  the  tenant's  term.  McLonth  v. 
Hunt  154  N.  T.  179,. 48  N.  E.  548,  39  L.  R.  A.  230;  Lowry  v.  Farmers'  Loan 
&  T.  Co.,  172  N.  Y.  137,  64  N.  E.  796.  Of.  Chester  v.  Buffalo  Car  Mfg.  Co. 
(Sup.)  76  N.  Y.  Supp.  428. 

»s  Moss'  Appeal,  83  Pa.  264,  24  Am.  Rep.  164. 

•4  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  §§  554. 

»«  1  Cook,  Stock.  Stockh.  &  Corp.  Law,  §§  556,  557,  and  cases  there  cited ; 
Smith's  Estate,  140  Pa.  344,  21  Atl.  438,  23  Am.  St  Rep.  237;  McLouth  v. 
Hunt  154  N.  Y.  179,  48  N.  E.  548,  39  U  R.  A.  230. 
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Whether,  on  the  death  of  a  person  entitled  to  the  income  and  profits 
of  shares  of  stock  for  life,  a  dividend  declared  after  his  death  in  part 
out  of  profits  earned  by  the  corporation  during  his  life  may  be  appor- 
tioned between  his  estate  and  the  remainderman,  is  not  clear.  In  some 
jurisdictions  this  may  be  done  by  statute,  and  in  some  it  has  been  done 
independently  of  any  statute.*^  By  the  weight  of  authority,  however, 
in  the  absence  of  statutory  provision,  the  whole  of  such  a  dividend  goes 
to  the  remainderman.**  According  to  the  well-settled  rule,  the  estate 
of  the  life  tenant  is  entitled  to  a  dividend  declared  during  his  life, 
though  not  payable  until  afterwards.** 

IKOREASB  OF  OAPITAI.  STOCK. 

138*  A  €orporatloBi  oannot,  direotly  or  indirectly,  inevvMie  its  capital 
■toek  beyond  the  amount  fined  by  it*  obartor,  nnleu  the  power 
to  do  BO  is  oonf  erred  npon  it  by  tbe  legislature.  Any  attempted 
increase,  in  the  absence  of  legislatiTe  sanetion,  is  absolntely 
▼oid. 

139*  Wbere  the  power  to  increase  its  capital  bas  been  conferred  np- 
on a  corporation,  it  must  be  enercised  by  vote  of  the  stock- 
kolders,  and  not  by  tke  directors. 

140.  Wkere  tke  stock  of  a  corporation  is  increased^  a  person  does  not 
become  a  stockkolder  by  merely  sabscribing  tkeref  or*  He  mnst 
pay  for  it. 

A  corporation  having  a  fixed  capital  divided  into  a  fixed  number 
of  shares  has  no  power  of  its  own  volition,  or  by  any  act  of  its  of- 
ficers or  agents,  to  enlarge  its  capital  or  increase  the  number  of  shares 
into  which  it  is  divided,  unless  such  power  is  expressly  conferred 
upon  it  by  its  charter,  or  by  an  authorized  amendment  thereof.  The 
power  must  be  conferred  upon  it  by  the  legislature.  Unless  the 
power  has  been  conferred  upon  it,  every  attempt  to  do  so,  either  di- 
rectly or  indirectly,  is  void,  and  certificates  issued  in  excess  of  the  au- 
thorized capital  are  of  no  validity  whatever.*** 

Where  the  charter  of  a  corporation  authorizes  it  to  increase  its 

•t  Bz  parte  Rutledge,  1  Harp.  Eq.  (a  O.)  65,  14  Am.  Dec  60e.  In  this  case 
a  person  who  was  entitled  for  life  to  dividends  on  certain  bank  stock,  '*to 
be  paid  half-yearly  as  th^  shall  be  received  from  the  bank,"  died  Jnst  before 
n  semiannual  dividend  was  declared.  It  was  held  that  the  dividend  should 
be  apportioned,  and  the  part  which  had  accrued  at  the  time  of  his  death  paid 
to  his  executor. 

(»8  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  |  658;  In  re  Foote,  Appellant,  22 
Pick.  (Mass.)  299;  In  re  OonnoUy's  Estate,  198  Pa.  187,  47  AtL  1125. 

••  Ante,  p.  836. 

100  New  York  &  N.  H.  R.  Ck>.  v.  Schuyler,  34  N.  Y.  30,  49.  In  this  case  an 
officer  of  a  corporation  fraudulently  issued  certificates  of  stock,  in  excess  of 
the  authorized  capital.    It  was  held  that  such  certificates  were  void,  and 
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capital  stock,  the  exercise  of  the  power  effects  so  great  and  radical  a 
change  in  the  constitution  of  the  corporation  that  it  must  be  exercised 
by  the  stockholders.  It  cannot  be  exercised  by  the  board  of  directors 
without  the  consent  of  the  stockholders,  unless  such  authority  is 
conferred  by  the  charter,  or  in  a  subsequent  enabling  act;  and 
such  subsequent  enabling  act  would  not  bind  the  stockholders  without 
their  acceptance  of  it.*** 

Where  a  corporation  is  fully  organized,  and  increases  its  capital 
stock  under  power  conferred  by  its  charter,  subscriptions  to  the  new 
stock  do  not  stand  on  the  same  footing  as  a  subscription  made  prior 
to  and  for  the  purpose  of  effecting  organization.  The  latter  makes 
the  subscriber  a  stockholder  before  it  is  paid.  In  the  case  of  stock 
issued  by  a  corporation  after  it  has  been  organized,  it  is  different. 
To  constitute  a  subscriber  for  the  new  stock  a  stockholder,  some- 
thing more  than  the  mere  subscription  is  necessary.  The  stock  must 
be  paid  for.***  The  mere  subscription  to  such  stock,  while  it  con- 
stitutes a  valid  contract  on  the  part  of  the  company  to  issue  the  stock 
to  the  subscriber  upon  his  paying  for  it,  and,  on  his  part,  to  receive  and 
pay  for  it,  does  not  give  him  an  interest  in  the  company,  nor  vest 
in  him  the  title  to  the  stock.*** 

If  the  stock  of  a  corporation  is  increased  without  authority,  and 
certificates  thereof  issued,  the  increase  and  the  certificates  are  void, 
and  can  neither  confer  any  rights,  nor  impose  any  liabilities  upon 
the  holders,  except  where  the  persons  seeking  to  enforce  the  liability 
are  bona  fide  creditors  of  the  corporation,  who  relied  upon  the  valid- 
ity of  the  stock,  and  as  against  whom  the  holders  of  such'  stock 
would  be  estopped  to  deny  its  validity  in  order  to  escape  liability.*** 
If  there  was  no  power  at  all  to  increase  the  stock,  creditors  are  charge- 
able with  notice  of  the  want  of  power,  and  cannot  daim  to  have  been 
misled,  and  therefore  no  estoppel  will  arise.***     It  is  otherwise  if 

should  be  canceled  at  the  suit  of  the  corporation,  bat  the  corporation  was 
held  liable  to  persons  defrauded  thereby.  See,  also,  Einstein  y.  Rochester 
Gas  &  B.  Co..  146  N.  Y.  46,  40  N.  B.  631;  Ck>oke  v.  Marshall,  191  Pa.  316,  43 
Atl.  814,  64  L.  R.  A.  418. 

101  Eidman  v.  Bowman,  58  IIL  444,  11  Am.  Rep.  90;  Chicago  City  Ry.  Co. 
V.  Allerton,  18  Wall.  (U.  S.)  238,  21  L.  Ed.  902;  McNulta  v.  Corn  Belt  Bank,  164 
III.  427,  45  N.  B.  954,  56  Am.  St  Rep.  203;  Newport  Cotton-Mill  Co.  y.  Mims, 
103  Tenn.  465,  53  S.  W.  736. 

los  Baltimore  City  Pass.  Ry.  Co.  y.  Hambleton,  77  Md.  841,  26  Atl.  279;  St. 
Paul,  S.  &  T.  F.  R.  Co.  y.  Robbins,  23  Minn.  439. 

lot  St  Paul,  S.  &  T.  F.  R.  Co.  y.  Robbins,  supra. 
^  104  Sayles  y.  Brown  (C.  C.)  40  Fed.  8;  New  York  &  N.  H.  R.  Co.  y.  Schuyler, 

^  84  N.  Y.  30,  49;  Veeder  y.  Mudgett  95  N.  Y.  295. 

lOft  Scoyill  y.  Thayer,  105  U.  S.  143,  26  L.  Bd.  968;  Ross-Meehan  Brake  S.  Co. 
y.  Southern  Malleable  L  Ca  (C.  C.)  72  Fed.  957, 


» 
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there  was  power  to  make  the  increase,  but  a  failure  to  comply  with  the 
preliminaries  prescribed  by  the  statute.*** 


II A  MK.  -BH  A  -R  FHOLDEBB'  BIGHT  TO  PBEFEBENOE. 


141.  The  ftooUaolders  of  a  oorporattoa  av*  entitled  to  a  preferoaeo 
ever  strans^rSf  in  proportion  to  their  shares,  in  snbseribins  for 
an  inereaee  of  the  eapital  stooh,  and  an  action  for  damagee  will 
lie  against  the  company  if  it  deprivee  them  of  this  right. 

It  is  well  settled  that  when  the  capital  stock  of  a  corporation  is 
increased  under  a  power  conferred  by  its  charter,  each  of  the  stock- 
holders has  the  right  to  take  a  proportionate  nimiber  of  the  new 
shares  before  they  can  be  offered  or  issued  to  strangers.  He  may 
waive  this  right,  but,  if  he  does  not,  and  is  deprived  of  it,  he  may 
maintain  an  action  against  the  company  in  asstmipsit,  and  recover  for 
the  loss.***  The  measure  of  the  damages  to  be  recovered  is  the 
excess  of  the  market  value  of  the  stock  above  the  par  value  at  the  time 
of  payment  of  the  last  installment,  with  interest  on  the  excess.*** 
This  rule  does  not  apply  to  original  stock  bought  in  by  the  corporation, 
or  taken  by  it  for  debts  due  to  it,  and  which  is  held  as  assets,  and 
sold  for  the  payment  of  liabilities,  or  for  the  general  benefit.*** 

106  Veeder  v.  Mndgett,  »5  N.  Y.  295 ;  Handley  ▼.  Stuta,  139  U.  S.  417,  11  Sup. 
Ct  530,  35  L.  Ed.  227;  Peck  v.  Elliott,  79  Fed.  10,  24  O.  O.  A.  425,  38  L.  R.  A. 
616;  Palmer  v.  Bank  of  Zuinbrota,  72  Minn.  266,  75  N.  W.  380.  And  see 
Scott  V.  Deweese,  181  U.  S.  202,  21  Sup.  Gt  585,  45  L.  Ed.  822. 

lOT  Gray  ▼.  Bank,  3  Mass.  364,  3  Am.  Dec.  156;  Eldman  ▼.  Bowman,  58 
111.  444,  11  Am.  Rep.  90;  Jones  y.  Morrison,  31  Minn.  140,  16  N.  W.  854,  col- 
lecting cases;  Humboldt  Driving  Park  Ass'n  v.  Stevens,  34  Neb.  528,  52  N.  W. 
568,  33  Am.  St  Rep.  654 ;  State  y.  Smith,  48  Vt  26Q,  289;  Jones  v.  Concord  & 
M.  Ry.,  67  N.  H.  119,  88  Atl.  120 ;  Real  Estate  Trust  Co.  y.  Bird,  90  Md.  229, 
44  Atl.  1048 ;  Way  v.  American  Grease  Co.,  60  N.  J.  Eq.  263,  47  Atl.  44.  Cf. 
Weldenfeld  y.  Northern  Pac.  Ry.  Co.,  129  Fed.  305,  63  O.  C.  A«  537.  The 
directors  may  not  provide  that  tne  new  issue  shall  be  sold  to  the  one  making 
the  highest  secret  bid.  Electric  Co.  v.  Edison  Electric  I.  Co.,  200  Pa.  516,  50 
Atl.  164.  And  see  Hammond  v.  Edison  Illuminating  Co.,  131  Mich.  79,  90  N. 
W.  1040,  100  Am.  St.  Rep.  582.  Where  the  officers,  directors,  and  majority 
of  the  stockholders  of  a  corporation,  acting  in  good  faith  for  the  benefit  of  the 
corporation,  voted  to  accept  a  proposition  to  double  its  capital  stock,  and  to 
sell  all  the  shares  of  the  new  stock  to  the  person  making  the  proposition,  for 
4%  times  the  par  value  of  the  shares,  a  dissenting  stockholder,  in  the  absence 
of  statutory  provisions,  or  conditions  in  the  charter  of  the  corporation,  had 
no  vested  right  to  purchase  at  par  a  portion  of  such  new  stock  proportionate 
to  the  amount  of  shares  already  held  by  him,  and  he  could  not  recover  dam- 
ages for  the  failure  of  the  corporation  to  so  sell  to  him.  Stokes  y.  Continental 
Trust  Co.  (Sup.)  91  N.  Y.  Supp.  239,  99  App.  Dlv.  377. 

108  Gray  y.  Bank,  supra. 

100  state  y.  Smith,  48  Vt  266,  289;  Crosby  y.  Stratton,  17  Colo.  App.  212, 
68  Pac  130. 
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148.  Prefereaee  or  preferred  eliarefl  of  etoek  are  iliaree  irlilelt  giTe  the 
holders  richte  msUL  prlTilesee  wlaieh  are  not  siven  to  the  holders 
of  oomiiioii.  etook^-^iiraally  the  prior  ri^ht  to  di^denda  to  a 


143.  A  oorporatloa  may,  in  the  abeeaee  of  prohibition  in  its  charter, 

provide  for  the  issne  of  preferred  stoeh,  if  it  does  so  before  any 
stock  is  issnedi  bnt,  bj  the  weight  of  authority,  it  cannot  do 
so,  in  the  absence  of  lesislative  authority,  after  conimon  stock 
has  been  issned,  urithont  the  consent  of  the  holders  of  snch 
common  stoch,  as  it  would  thereby  interfere  with  their  Tested 
rights  under  their  contracts* 

144.  It  has  been  held  that  the  lesislature  may  authorise  a  corpora- 

tion to  create  preferred  stoch  by  anicnding  the  charter  after 
comnion  stoch  has  been  issued* 

145.  The  issue  of  preferred  stoeh  may  tahe  the  form  of  a  borrowing; 

but  generally  the  subscribers  or  purchasers  become  stoch- 
holders,  and  not  creditors,  and  they  have  the  rights  and  are 
subject  to  the  liabilities  of  stochholders.    Thuss 

(a)  Their  dividends  are  payable  only  out  of  the  net  earnings  ap- 
plicable to  the  payntent  of  dividends,  and  creditors  are  entitled 
to  be  first  paid. 

Cb)  They  are  subject  to  the  statutory  liability  for  corporate  debts,  if 
the  corporation  becomes  insolvent* 

<e)  They  are  entitled  to  vote  at  stochholders*  meetings,  and  to  all  the 
other  rights  of  stochholders,  except  in  so  far  as  their  contract 
may  provide  otherwise* 

"Preferred  stock"  or  "preference  stock"  is  so  called  because  the 
holders  are  given  a  preference  of  some  sort  over  the  ordinary  stock- 
holders. The  ordinary  stock  is  called  "common  stock."  Generally, 
the  preference  consists  in  the  right  to  receive  dividends  from  the 
earnings  of  the  company  before  the  holders  of  the  common  stock  can 
share  in  such  earnings.***  Sometimes  the  payment  of  the  dividend 
is  guarantied,  in  which  case  the  stock  is  called  "guarantied  stock."*** 
Preferred  stock  is  usually  issued  in  order  to  raise  money  for  corporate 
purposes  instead  of  borrowing  the  money  on  bond  and  mortgage,  and 
the  preference  is  given  to  facilitate  its  disposal. 

Power  to  Create  Preferred  Stock, 

Sometimes  the  power  to  issue  preferred  stock  is  expressly  conferred 

by  the  charter  of  a  corporation.***    Where  the  charter  does  not  ex- 
no  Totten  T.  Tison,  64  Oa.  139. 
1"  Gordon's  Bx'rs  v.  Railroad  Co.,  78  Va-  SOL 
lis  Belfast  &  M.  L.  R.  Co.  ▼.  City  of  Belfast,  77  Me.  446,  1  Atl.  862. 
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pressly  give  the  power,  and  does  not  prescribe  how  the  shares  shall 
be  issued,  but  leaves  the  question  to  be  determined  by  the  corporation, 
and  to  be.  fixed  by  by-laws  or  otherwise,  and  there  is  no  statutory 
prohibition  in  the  way,  a  corporation  may,  before  offering  its  stock, 
provide  by  its  by-laws  for  the  issuing  of  preferred  stock,  and  then 
offer  its  stock  to  the  public  for  subscription.  Subscribers  would  then 
know  what  to  expect,  and  would  contract  and  be  bound  accordingly.*** 
By  the  weight  of  authority,  however,  when  this  is  not  done,  but,  on 
the  contrary,  the  stock  is  divided  into  equal  shares,  and  is  so  subscribed 
for,  ho  right  to  create  preferred  stock  being  reserved,  the  stockhold- 
ers acquire  a  vested  right  under  their  contract  to  share  equally  in 
the  earnings  of  the  corporation,  and  in  its  property  on  dissolution; 
and  this  right  cannot  be  impaired  without  their  consent  by  the  sub- 
sequent creation  and  issue  of  preferred  stock,  unless  it  is  done  under 
valid  legislative  authority.*** 

Some  of  the  courts  hold,  and  some  seem  to  hold,  that  a  corporation 
has  the  power  to  create  and  issue  preferred  stock  on  the  ground  that 
such  a  transaction  is  virtually  a  borrowing  of  money,  and  that  cor- 
porations have  the  power  to  borrow  money,  and  may  do  it  in  this 
way.***    But  such  a  transaction  cannot,  in  any  sense,  be  regarded  as 

ii«  See  Kent  v.  Mining  CJo.,  78  N.  T,  159;  Davis  v.  Proprietors  of  the  Second 
Univ.  Meetinghouse,  8  Mete.  (Mass.)  321;  Hamlin  y.  Toledo,  St  L.  &  K.  a  R. 
Co.,  78  Fed.  664,  24  G.  C.  A.  271,  36  L.  R.  A.  826. 

11 «  Kent  T.  Mining  CSo.,  78  N.  Y.  159;  Campbell  ▼.  Zylonite  Co.,  122  N.  Y. 
455,  25  N.  B.  853,  11  L.  R.  A.  596;  Bmst  v.  Blmlra  Municipal  Imp.  Co.  (Sup.) 
54  N.  Y.  Supp.  116.  Cf.  Wilcox  ▼.  Trenton  Potteries  Co.,  64  N.  J.  B^.  173,  53 
Atl.  474;  Andrews  y.  Gas  Meter  Co.  [1897]  1  Ch.  861.  And  see  Banigan  y. 
Bard,  134  U.  S.  291,  10  Sup.  Gt  565,  83  L.  Bd.  932.  "Shares  of  stock  are  in 
the  nature  of  choses  In  action,  and  glye  the  holder  a  fixed  right  In  the  diylslon 
of  the  profits  or  earnings  of  a  company  so  long  as  It  ^ists,  and  of  Its  effects 
when  it  is  dissolved.  That  right  Is  as  inviolable  as  is  any  right  In  property, 
and  can  no  more  be  taken  away  or  lessened,  against  the  will  of  the  owner, 
than  can  any  other  right,  unless  power  Is  reserved  In  the  first  instance,  when 
it  enters  Into  the  constitution  of  the  right,  or  Is  properly  derived  afterwards 
from  a  superior  lawgiver.  The  certificate  of  stock  Is  the  muniment  of  the 
shareholder's  title,  and  evidence  of  his  right  It  expresses  the  contract  be- 
tween the  corporation  and  its  co-stockholders  and  himself;  and  that  contract 
cannot,  he  being  unwilling,  be  taken  away  from  him,  or  changed  as  to  him, 
without  his  prior  dereliction,  or  under  the  conditions  above  stated."  Kent  v. 
Mining  Co.,  supra.  Such  a  transaction,  not  being  within  the  corporate  pow- 
ers of  the  company,  is  not  binding  upon  one  who  holds  stock  under  an  un- 
registered assignment  in  blank  as  security  for  a  debt,  though  consented  to 
by  the  registered  owner.    Campbell  v.  Zylonite  Co.,  supra. 

lis  See  Hazelhurst  v.  Railroad  Co.,  43  Ga.  13.  It  was  so  held  in  West  Chester 
&  P.  R.  Co.  y.  Jackson,  77  Pa.  321,  where  it  was  said:  "A  corporation  may 
issue  new  shares,  and  give  them  a  preference,  as  a  mode  of  borrowing  mon- 
ey, where  it  has  the  power  to  borrow  on  bond  and  mortgage,  as  preferred 
stock  is  only  a  form  of  mortgage."    In  this  case,  however,  provision  was  made 
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a  borrowing,  except,  perhaps,  where  the  preferred  stock  is  issued  as 
security  merely,  and  is  redeemable  by  the  corporation.***  Nor  can 
such  a  transaction  be  sustained  under  the  power  to  make  or  alter  by- 
laws, for  "the  power  to  make  by-laws  is  to  make  such  as  arc  not  in- 
consistent with  the  constitution  and  the  law,  and  the  power  to  alter 
has  the  same  limit,  so  that  no  alteration  could  be  made  which  would 
infringe  a  right  already  given  and  secured  by  the  contract  of  the  cor- 
poration." *" 

In  several  cases  it  has  been  held  that  an  act  of  the  legislature  author- 
izing a  corporation  to  issue  preferred  stock  is  valid,  and  not  uncon- 
stitutional as  impairing  the  obligation  of  the  contracts  between  the 
corporation  and  existing  stockholders,  the  issuing  of  preferred  stock 
being  regarded  as  a  legitimate  mode  of  raising  money.*** 

Same — Laches  and  Estoppel  of  Stockholders. 

Stockholders  who  do  not  consent  to  the  creation  of  preferred  stock 
must  not  be  guilty  of  laches  in  raising  objection.  If  the  corpora- 
tion, by  vote  of  a  majority  of  the  stockholders,  determines  to  issue 
preferred  shares,  and  puts  the  shares  on  the  market,  or  offers  them 
on  subscription,  shareholders  who  do  not  consent  must  assert  their 
rights  without  delay,  so  as  to  prevent  injury  to  innocent  third  per- 
sons who  may  take  the  shares  from  the  corporation  or  by  transfer 
from  subscribers.  If,  with  knowledge  of  the  action  of  the  corpora- 
tion, actual  or  constructive,  they  acquiesce  for  an  unreasonable  time, 
they  will  be  held  to  have  assented,  and  will  not  be  heard  to  complain.*** 

A  person  who  takes  preferred  stock  in  a  corporation  may  be  es- 
topped to  deny  the  validity  of  its  issue  as  against  creditors.  In  Bani- 
gan  V.  Bard,***  for  instance,  it  was  held  that  the  holder  of  preferred 

for  redemption  of  the  stock,  and  attention  was  particularly  called  to  this 
feature  of  the  case  hy  the  court 

116  **The  idea  of  a  borrowing  is  not  filled  out  unless  there  is  in  the  agree- 
ment therefor  a  promise  or  understanding  that  what  is  borrowed  will  be 
repaid  or  returned, — ^the  thing  itself,  or  something  like  it,  of  equal  value, — 
with  or  without  compensation  for  the  use  of  it  in  the  meantime.  •  •  • 
The  transaction  is  not  to  be  looked  upon  as  other  than  a  preference  of  one 
class  of  stockholders  to  another, — ^as  giving  to  the  first  class  a  perpetual,  in- 
extinguishable, prior  right  to  a  portion  of  the  earnings  of  the  company  before 
the  other  class  might  have  anything  therefrom."  Kent  v.  Mining  Co.,  78  N. 
Y.  169.  The  issue  of  preferred  stock  may  take  the  form  of  a  borrowing,  as 
where  the  stock  is  made  redeemable,  and  is  issued,  like  a  bond,  merely  as 
security.    See  Tottoi  v.  Tlson,  64  Ga.  189;  post,  p.  864,  notes  182-184. 

iiT  Kent  V.  Mining  Co.,  78  N.  Y.  169;  poet,  p.  440. 

IIS  Rutland  &  B.  R.  Co.  v.  Thrall,  86  Vt  636,  646;  City  of  Covington  y.  Cov- 
ington &  Cincinnati  Bridge  Co.,  10  Bush  (Ky.)  69. 

ii»  Kent  V.  Mining  Co.,  78  N.  Y.  169,  where  relief  was  held  to  be  barred  by 
a  delay  of  four  years. 

ISO  184  U.  S.  291,  10  Sup.  Ct.  666,  88  U  Bd.  932,  affirming  89  Fed.  18. 
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stock  in  a  corporation  issued  without  statutory  authority,  who  was 
active  in  passing  the  resolution  authorizing  its  issue,  and  who  volun- 
tarily subscribed  and  paid  for  it,  and  held  it  for  28  months,  voting 
upon  it,  and  using  it  to  obtain  control  of  the  corporation's  affairs, 
could  not,  upon  the  insolvency  of  the  corporation,  assert'  its  invalidity, 
and  recover  the  money  paid  for  it.  So  it  has  been  held  that  persons 
who  receive  preferred  stock,  and  for  several  years  accept  the  interest 
guarantied  to  be  paid  thereon,  cannot  raise  the  objection  that  the 
corporation  had  no  power  to  issue  the  stock.*** 

Rights  and  Liabilities  of  Preferred  Stockholders. 

The  rights  of  holders  of  preferred  stock  will  depend  upon  the  con- 
struction of  their  contract  with  the  corporation.***  Generally,  they 
are  given  the  right  to  have  dividends  on  their  stock  paid  out  of  the 
earnings  of  the  corporation  before  anything  is  paid  to  the  holders  of 
common  stock.  Sometimes  they  are  given  the  right  to  certain  divi- 
dends before  payment  of  dividends  on  common  stock,  and,  in  addi- 
tion to  this,  they  are  entitled  to  share  in  the  remaining  profits  pru 
rata  with  the  holders  of  the  common  stock. 

Ordinarily,  a  preferred  stockholder  is  not  to  be  regarded  as  a  cred- 
itor of  the  corporation.  He  is  a  stockholder  like  the  holders  of  com- 
mon stock,  the  only  difference  being  that  he  is  entitled  to  a  preference 
over  them.***  "He  cannot  be  both  creditor  and  debtor,  by  virtue 
of  his  ownership  of  stock.""^  And  it  is  well  established  that  dividends 
on  preferred  stock  are  payable  only  out  of  the  net  earnings,  which 
are  applicable  to  the  payment  of  dividends.  They  are  not  payable  ab- 
solutely and  unconditionally,  but  only  out  of  profits  made  by  the  com- 
pany.   The  preference  is  limited  to  profits  whenever  earned.***    "A 

isi  Branch  ▼.  Jesup,  106  U.  8.  468»  1  Sup.  Gt  496.  606,  27  K  Ed.  279.  And 
see  Breslin  y.  Fries-Breslin  Co.,  70  N.  J.  Law,  274,  68  Atl.  313.  Ck>ntra,  Ameri- 
can Tube  Works  ▼.  Boston  Mach.  Ck>.,  139  Mass.  6,  29  N.  B.  63. 

iss  Of  course,  the  charter  and  by-laws  of  the  corporation  in  force  at  the 
time  preferred  stock  is  issued  form  a  part  of  the  contract  between  the  cor- 
poration and  holders  of  the  preferred  stock.  See  Belfast  &  M.  L.  R.  Go.  v. 
City  of  Belfast,  77  Me.  445,  1  Atl.  362;  Pronik  y.  Spirits  Distilling  Co.,  58 
N.  J.  Eq.  97,  42  Atl.  687. 

iss  Miller  y.  Ratterman,  47  Ohio  St  141,  24  N.  E.  496;  Belfast  A  M.  L.  R. 
Co.  y.  Belfast,  77  Me.  446,  1  Atl.  362;  Taft  y.  Railroad  Co.,  8  R.  I.  310,  5  Am. 
Rep.  675;  Williston  y.  Railroad  Co.,  13  Allen  (Mass.)  400;  Mercantile  Trust 
Co.  y.  Baltimore  &  O.  R.  Go.  (C.  C.)  82  Fed.  360;  People  y.  St  Louis,  A.  &  T. 
H.  R.  Co.,  176  111.  612,  62  N.  B.  292,  35  L.  R.  A.  656. 

•  Warren  y.  King,  108  U.  S.  389,  2  Sup.  Gt  789,  27  H  Ed.  769.  See,  also, 
Hamlin  y.  Toledo,  St  L.  &  K.  G.  R.  Co.,  78  Fed.  664,  24  G.  G.  A.  271,  36  L.  R. 
A.  826. 

is4Lockhart  y.  Van  Alstyne,  31  Mich.  76,  18  Am.  Rep.  156;  GhalTee  y. 
Railroad  Co.,  55  Vt  110,  W.  D.  Smith,  Gas.  Corp.  96;  Miller  y.  Ratterman,  47 
Oblo  St  141,  24  N.  E.  496;  Taft  y.  Railroad  Co.,  8  R.  I.  310,  6  Am.  Rep.  675; 
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dividend  among  preference  stockholders  exclusively  is  understood  to 
imply  that  the  sum  divided  has  been  realized  as  profits,  though  the 
earnings  do  not  yield  a  dividend  to  the  stockholders  in  general/'  ^*'^ 
Even  a  general  guaranty  of  dividends  on  preferred  stock  is  not  a  guar- 
anty of  pa)mient  in  any  event,  but  only  in  the  event  that  dividends 
are  earned.*** 

If  the  contract  with  preferred  stockholders  merely  provides  that 
the  preferred  shares  shall  be  entitled  to  a  dividend  of  a  certain  per 
cent,  annually  when  earned,  the  dividends  are  cumulative,  and  the 
arrearages  of  one  year  are  payable  out  of  the  earnings  of  subsequent 
years.*'^  But  the  dividends  may  be  made  dependent  upon  the  profits 
of  each  particular  year,  and  in  such  a  case  they  would  not  be  cumula- 
tive.*** Ordinarily  preferred  stock  is  entitled  to  no  preference  over 
other  stock  in  relation  to  capital ;  but  where  there  is  an  express  agree- 
ment giving  such  a  preference,  not  prohibited  by  local  law  or  by  the 
charter,  it  is  binding  upon  the  common  stockholders.! 


St  John  ▼.  Railway  CSo.,  Fed.  Cas.  No.  12,226,  affirmed  22  Wall.  (U.  S.)  136. 
22  L.  Ed.  743 ;  Willlston  v.  Railroad  Co.,  13  Allen  (Mass.)  400.  Compare  Gor- 
don's Ex'rs  V.  Railroad  Co.,  78  Va.  601.  "An  agreement  to  pay  dividends  on 
preferred  stock  out  of  the  net  earnings  does  not  mean  the  net  earnings  of  the 
corporation  as  It  was  when  the  preferred  stock  was  issued.  'The  corporation 
may,  after  the  agreement,  Incnr  new  obligations,  which  will  diminish  the 
net  earnings  applicable  to  such  dividends.*'  St.  John  v.  Railway  Co.,  22  Wall. 
(U.  S.)  136,  22  L.  Ed.  743,  affirming  Fed.  Cas.  No.  12,226;  Warren  v.  King,  108 
U.  a  389,  2  Sup.  Ct  789,  27  L.  Ed.  769,  affirming  King  v.  Ohio  &  M.  R.  Co. 
(C.  0.)  2  Fed.  3a  In  Dent  v.  Tramways  Co.,  16  Ch.  Div.  344,  2  Cumming,  Cas. 
Priv.  Corp.  225,  a  corporation  had  unlawfully  paid  dividends  for  several 
years  without  setting  apart  a. fund  to  provide  for  repairs  and  renewals  by 
reason  of  wear  and  tear.  Afterwards  they  sought  to  make  up  this  fund  out 
of  the  profits  of  the  current  year,  instead  of  paying  dividends  on  preferred 
stock,  which  was  entitled  to  dividends  out  of  the  profits  of  the  particular 
year  only.    It  was  held  that  this  could  not  be  done. 

"•Per  Cooley,  J.,  in  Lockhart  v.  Van  Alstyne,  31  Mich.  76,  18  Am.  Rep.  156, 

is«  Miller  V.  Ratterman,  47  Ohio  St  141,  24  N.  B.  496;  Lockhart  v.  Van 
Alstyne,  31  Mich.  76 ;  Taft  v.  Railroad  Co.,  8  R.  I.  310,  5  Am.  Rep.  575,  and 
cases  there  cited;  Willlston  v.  Railroad  Co.,  IS  Allen  (Mass.)  400;  Field  v. 
Lamson  A  O.  Mfg.  Co.,  162  Mass.  388,  38  N.  E.  1126,  27  L.  R.  A.  136. 

i«T  Henry  v.  Railway  Co.,  3  Jur.  (N.  S.)  1133;  Boardman  v.  Railway  Co., 
84  N.  T.  157;  Hazeltine  v.  Railroad  Co.,  79  Me.  411,  10  Atl.  328,  1  Am.  St 
Rep.  830;  Jermain  v.  Railway  Co.,  91  N.  Y.  483.  And  see  Lockhart  v.  Van 
Alstyne,  31  Mich.  76,  18  Am.  Rep.  156;  Cotting  v.  Railroad  Oo.,  54  Conn.  156, 
5  Atl.  851. 

128  New  York,  L.  B.  A  W.  R.  Co.  v.  Nickals,  119  U.  8.  296,  7  Sup.  Ct  209, 
30  L.  Ed.  363,  2  Cumming,  Cas.  Priv.  Corp.  228,  W.  D.  Smith,  Cas.  Corp.  88, 
Shep.  Cas.  Corp.  188. 

t  Hamlin  v.  Toledo,  St  L.  &  K.  C.  R.  Co.,  78  Fed.  664,  24  G.  C.  A.  271,  86 
L.  R.  A.  826;  Toledo,  St  L.  &  K.  a  R.  Co.  v.  Continental  Trust  Co.,  95  Fed. 
497»  36  O.  G.  A.  155. 

OuLBX  Cobp.(2d  Ed.) — ^23 
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If  the  payment  of  dividends  on  preferred  stock  is  made  dependent 
upon  the  profits  of  each  particular  year,  "as  declared  by  the  board  of 
directors,"  the  holders  of  such  stock  are  not  entitled  of  right  to  divi- 
dends payable  out  of  the  net  profits  accruing  in  any  particular  year, 
unless  the  directors  formally  declare,  or  ought  to  declare,  a  dividend 
payable  out  of  such  profits;  and  whether  a  dividend  should  be  de- 
clared in  any  year  is  a  matter  belonging,  in  the  first  instance,  to  the 
directors  to  determine  with  reference  to  the  condition  of  the  company's 
property  and  aflFairs  as  a  whole.  The  circumstances  may  justify  them 
in  expending  money  on  improvements  instead  of  declaring  a  divi- 
dend."* 

Being  stockholders,  the  owners  of  preferred  shares  are  subject  to 
all  the  liabilities  of  stockholders,  including  the  statutory  liability  for 
corporate  debts.*** 

The  ownership  of  preferred  stock,  as  a  general  rule,  carries  with  it 
the  right  to  vote  upon  the  same  at  any  meeting  of  the  holders  of 
the  capital  stock.  But  to  this  rule  there  may  be  exceptions.  It  is 
competent  for  a  corporation  in  issuing  certificates  of  preferred  stock 
to  stipulate  therein  that  the  holders  shall  not  be  entitled  to  vote  the 
same  at  stockholders'  meetings,  and  the  stipulation  will  be  binding 
upon  them.*** 

Preferred  stock  may  be  issued  in  such  a  way,  and  under  such  terms, 
as  to  make  the  transaction  strictly  a  borrowing;  and  the  holders  of 
the  stock  may  therefore  become  creditors  of  the  corporation,  and  not 
stockholders.***    In  such  a  case  the  dividends  might  be  payable,  like 

is»  New  Tork,  L.  B.  ft  W.  R.  Go.  v.  Nfckals,  supra,  reversing  (G.  G.)  15  Fed. 
575.  While  it  is  largely  a  matter  of  discretion  with  the  directors  whether 
to  declare  a  dividend,  the  court  will  not  allow  them  to  oppress  holders  of 
preferred  stock  by  refusing  to  declare  a  dividend  when  the  profits  and  nature 
of  the  business  clearly  warrant  a  dividend.  Storrow  v.  Texas  Gousolidated 
C.  &  M.  Ass'n,  87  Fed.  612,  81  G.  G.  A.  139. 

ISO  Railroad  Go.  v.  Smith,  48  Ohio  St.  219,  31  N.  B.  743. 

isi  Miller  V.  Ratterman,  47  Ohio  St  141,  24  N.  B.  496. 

182  In  Totten  v.  Tlson,  54  Ga.  139,  preferred  stock  secured  by  first  mort- 
gage bonds  was  issued  in  order  to  procure  money,  under  an  agreement  that 
the  stock  might  be  redeemed  by  the  corporation,  or  converted  Into  common 
stock,  at  the  end  of  two  years,  at  the  option  of  the  holders.  At  the  end  of  the 
two  years,  the  corporation  being  unable  to  redeem  the  shares,  the  certificates 
were  surrendered  by  the  holders,  and  exchanged  for  the  mortgage  bonda  The 
holders  of  the  certificates  never  took  any  part  or  voted  at  stockholder's  meet- 
ings, nor  were  they  entered  on  the  books  of  the  corporation  as  stockholders. 
In  a  contest  between  creditors  over  the  assets  of  the  corporation,  after  in* 
solvency,  it  was  held  that  the  holders  of  these  bonds  were  entitled  to  claim 
as  creditors.  The  court  recognized  the  general  rule  that  preferred  stockhold- 
ers are  not  in  the  position  of  creditors,  but  held  that  it  did  not  apply  to  the 
peculiar  facts  of  this  case;  that  the  transaction  was,  hi  effect,  a  loan.    A 
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the  claims  of  other  creditors,  out  of  the  gross  earnings,^  ••  and  the 
holders  of  the  stock  would  not  be  subject  to  the  statutory  liability 
for  debts  of  the  corporation.  "The  relation  of  the  holder  of  preferred 
stock  is,  in  some  of  its  aspects,  similar  to  that  of  a  creditor ;  but  he  is 
not  a  creditor,  save  as  to  dividends,  after  the  same  are  declared.  Nor 
does  he  sustain  a  dual  relation  to  the  corporation.  He  is  either  a  stock- 
holder or  a  creditor.  He  cannot,  by  virtue  of  the  same  certificate,  be 
both.  If  the  former,  he  takes  a  risk  in  the  concerns  of  the  company, 
not  only  as  to  dividends  and  a  proportion  of  assets  on  the  dissolution 
of  the  company,  but  as  to  the  statutory  liability  for  debts  in  case  the 
corporation  becomes  insolvent.  If  the  latter,  he  takes  no  interest  in 
the  company's  affairs,  is  not  concerned  in  its  property  or  profits  as 
such,  but  his  whole  right  is  to  receive  agreed  compensation  for  the 
use  of  the  money  he  furnishes,  and  the  return  of  the  principal  when 
due.  Whether  he  is  the  one  or  the  other  depends  upon  a  proper  con- 
struction of  the  contract  he  holds  with  the  company."  *•* 


WATERED  ANB  BONUS  8TOO& 

148.  Bj  the  ^reisl^t  of  antl&ority.  In  the  alMiemott  of  oonstitiitioiial  or 
■iatntorj  proliibitioii,  where  a  oorporatlon  laiiiee  itook  gratvi- 
Unudjf  or  under  an  agreement  bj  ^rhieh  the  holder  ie  to  pay 
lees  than  ite   par  valne,  either  In  monej  or  In  property  or 


<a>  The  tranaaotlon  Is  binding  npon  the  corporation. 

(b>  It  Is  binding  as  against  stockholders  ^rho  participate  or  acquiesce 

therein* 
(oV  But  It  Is  a  frand  npon  dissenting  stockholders,  and  they  may^ 

sne  In  eqnlty  to  enjdn  or  cancel  the  Issne.  "^ 

(d)  If  the  stock  Is  original  stock,  Issned  on  sabscrlptlon,  the  trans- 

action Is  a  frand  npon  creditors  of  the  corporation,  who  deal 
with  It  on  the  faith  of  the  stock  being  fnll  paid;  and,  If  the 
oorporatlon  becomes  Insolvent,  the  original  holders  of  snch 
stocky  and  purchasers  with  notice,  may  be  held  liable  for  Its 
par  valno  to  pay  snch  creditors. 

(e)  When  a  corporation  is  an  active  and  going  concern.  It  may  issne 

stock  at  its  market,  Instead  of  Its  par,  valne.  In  payment  of  a 
debt,   or  to   raise   money  or  purchase  property  necessary  for 
earrying  on  its  business,  and,  if  the  stock  is  Issned  as  fnll  paid,  > 
and  the  transaction  is  in  good  faith,  the  holders  of  the  stock 
will  not  bo  liable  to  creditors. 

statute  may  give  to  preferred  stock,  issued  to  obtain  money,  a  lien  on  the- 
franchises  and  property  of  the  corporation  prior  to  any  subsequent  mort- 
gage or  incumbrance.  Heller  y.  National  Marine  Bank,  89  Md.  -602,  43  Atl. 
800,  46  L.  B.  A  438,  78  Am.  St  Rep.  212. 

Its  See  Gordon's  Bx'rs  y.  Railroad  Ck>.,  78  Va.  501. 

!•«  Miller  r.  Ratterman,  47  Ohio  St  141,  24  N.  B.  480. 
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if)  If  ttoek  i»  issued  as  a  bonus,  and  without  oonsideration*  tke 
Holders  will  be  liable  for  the  par  Talue  of  the  stoek  to  oredit- 
ors  who  deal  with  the  corporation  on  the  faith  of  the  stoeh 
beinc  full  paid.     This  mle  is  not  reoosnised  in  Mew  York.         — 

(g)  In  any  ease,  only  those  creditors  who  have  dealt  with  the  oorpo- 
ration  on  the  faith  of  the  stock  beins  fall  paid  can  complain. 
Therefore,  the  holders  of  stock  issned  as  fnll  paid,  without 
beins  paid  in  fact,  are  not  liable 

(1)  To  persons  ^rho  became  creditors  before  the  stock  was  issued. 

(2)  Or  who  became  creditors  with  kno^rledge  of  the  facts. 

147.  In  the  absence  of  constitutional  or  statutory  prohibition,  stock 

may  be  paid  for  in  property  or  serrices,  if  they  are  such  as  the 
corporation  has  the  power  to  purchase  or  engaee;  and  by  the 
wvicht  of  authority  the  transaction  will  be  valid  as  against 
creditors,  if  it  was  free  from  fraud,  though  the  property  may 
in  fact  have  been  ^rorth  less  than  the  stock.  If  the  OTcrralua- 
tion  is  intentional^  the  transaction  is  fraudulent  as  a  matter  of 
la^r,  and  obvious  and  gross  OTcrraluation,  if  unexplained,  is 
oondusiTe  evidence  of  intentional  OTerraluation. 

148.  These  rules  arc  to  some  extent  inapplicable  under  peculiar  con- 

stitutional or  statutory  provisions  in  force  in  sonie  states. 

Effect  cu  to  the  Corporation. 

In  the  absence  of  constitutional  or  statutory  prohibition,  or  ex- 
press prohibition  in  its  charter,  a  corporation  may  bind  itself  by  an 
issue  of  stock  as  full  paid  on  receipt  of  partial  payment  only,  either 
in  money  or  in  property  or  services.  It  cannot  repudiate  the  agree- 
ment, and  recover  from  the  holder  of  the  stock  the  difference  be- 
tween what  he  has  paid  and  the  par  value.  And  it  can  make  no  dif- 
ference whether  the  agreement  is  made  with  original  subscribers  or 
whether  the  stock  is  issued  by  the  corporation  in  order  to  raise  money, 
pay  debts,  or  obtain  property  after  it  has  become  an  active  and  going 
concern.  *•• 

In  Scovill  v.  Thayer  *■•  it  was  agreed  between  a  corporation  and  all 
of  its  stockholders  that  only  20  per  cent,  should  be  paid  on  their 
shares.    Mr.  Justice  Woods  said :  "As  between  them  and  the  company, 

i«B  Scovill  V.  Thayer,  105  U.  S.  143,  26  L.  Ed.  968;  Harrison  v.  Hallway 
Co.  (G.  G.)  13  Fed.  522;  Kenton  Furnace  Railroad  &  Manufg  Go.  v.  MoAlpln 
(G.  G.)  5  Fed.  737;  Ghristensen  r.  Bno,  106  N.  Y.  97. 12  N.  B.  648,  60  Am.  Rep. 
420;  Union  Mut  Life  Ins.  Co.  v.  Frear  Stone  Manufg  Co.,  97  111.  537,  37  Am. 
Rep.  129;  First  Nat  Bank  v.  Gustln  Minerva  Con.  Mln.  Co.,  42  Minn.  327, 
44  N.  W.  198,  6  L.  R.  A.  676,  18  Am.  St  Rep.  510,  1  Gumming,  Gas.  Priv.  Corp. 
850.  Compare,  however,  Morrow  v.  Steel  Co.,  87  Tenn.  262,  10  S.  W.  495,  3 
L.  R.  A.  37,  10  Am.  St  Rep*  658;  Ooregum  Gold-Mln.  Co.  v.  Roper  [1892] 
App.  Gas.  125,  2  Gumming,  Gas.  Priv.  Corp.  247;  Barcus  v.  Gates,  89  Fed. 
783,  32  G.  G.  A.  337;  Dickerman  v.  Northern  Tnist  Co.,  176  IT.  S.  181,  20  Sap. 
Gt  311,  .44  L.  Ed.  423;  Parmelee  v.  Price,  208  111.  644,  70  N.  B.  725. 

ise  105  V.  S.  143,  26  L.  Bd.  968. 
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this  was  a  perfectly  valid  agreement.  It  was  not  forbidden  by  the  char- 
ter of  the  company,  or  by  any  law  or  public  policy,  and  as  between  the 
company  and  its  stockholders  was  just  as  binding  as  if  it  had  been 
expressly  authorized  by  the  charter.  If  the  company,  for  the  purpose 
of  increasing  its  business,  had  called  upon  the  stockholders  to  pay  up 
that  part  of  their  stock  which  had  been  satisfied  by  'discount,'  accord- 
ing to  their  contract,  the  stockholders  could  have  successfully  resisted 
such  a  demand.  No  suit  could  have  been  maintained  by  the  com- 
pany to  collect  the  unpaid  stock  for  such  a  purpose.  The  shares  were 
issued  as  full  paid,  on  a  fair  understanding,  and  that  bound  the  com- 
pany." 

In  Arapahoe  Cattle  &  Land  Co.  v.  Stevens,**^  a  corporation,  in  or- 
der to  procure  money  for  carrying  on  its  business,  entered  into  a  con- 
tract with  plaintiff,  a  person  not  connected  with  it,  by  which  it  agreed 
to  pay  him  in  stock  33J^  per  cent,  of  any  sum  he  should  procure  to  be 
loaned  to  it.  Plaintiff  procured  a  bank  to  lend  the  corporation  $5,000, 
and  the  court  held  that  the  transaction  was  not  ultra  vires,  but,  in  the 
absence  of  fraud,  was  binding  upon  the  corporation,  though  the  price 
agreed  to  be  paid  was  extravagant. 

A  corporation  free  from  indebtedness,  if  acting  in  good  faith,  has 
the  power,  as  between  itself  and  its  stockholders  (all  the  stockholders 
uniting  therein),  to  agree,  in  consideration  of  the  surrender  by  the 
stockholders  to  it  of  accumulated  profits  and  of  the  increased  value  of 
Its  property,  to  treat  stock  upon  which  only  50  per  cent,  has  been  paid 
as  full-paid  stock;  and  the  corporation  cannot  afterwards,  in  its  own 
behalf,  or  on  behalf  of  subsequent  creditors  with  notice,  disturb  the  ar- 
rangement.**'  So,  if  a  corporation  with  the  assent  of  all  the  stockhold- 
ers, issues  stock  as  a  gratuity  to  stockholders  who  have  been  called 
upon  to  pay  calls  on  their  original  subscriptions  in  excess  of  what  was 
expected,  the  transaction  is  binding  upon  the  corporation  according  to 
the  intention,  and  it  cannot  hold  the  stockholders  liable  on  the  stock.^** 

If  the  issue  of  stock  without  consideration,  or  without  receiving  its 
par  value  in  money  or  property,  is  not  only  prohibited  by  the  constitu- 
tion or  by  statute,  but  the  issue  is  declared  void,  stock  so  issued  can 
have  no  eflFect  at  all.  It  is  absolutely  void,  and  the  holders  do  not 
become  stockholders.***  The  effect  of  particular  constitutional  and 
statutory  provisions  is  considered  in  a  subsequent  paragraph. 

117  18  Colo.  534,  22  Pac.  823. 

iss  Kenton  Furnace,  Railroad  &  Manufg  Co.  y.  MoAIpin  (C.  G.)  6  Fed.  737. 
!*•  ChriBtensen  t.  Bno,  106  N.  Y.  97,  12  N.  E.  648,  60  Am.  Rep.  429. 
i«o  Arkansas  River  Land,  Town  &  Canal  Co.  v.  Farmers'  Loan  &  Trust  Co., 
13  Colo.  687,  22  Pac.  954. 
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Bifect  as  to  Stockholders. 

A  stockholder  may  maintain  a  bill  in  equity  to  enjoin  a  threatened 
and  unauthorized  issue  of  stock  gratuitously,  or  for  less  than  its  par 
value;  and,  where  stock  has  already  been  so  issued,  a  stockholder 
who  has  not  participated  or  acquiesced  in  the  transaction  may  main- 
tain a  bill  to  cancel  the  same.^^^  But  a  stockholder  who  has  partic- 
ipated or  acquiesced  in  the  transaction  cannot  complain.^**  And  clear- 
ly a  stockholder  who  has  not  only  acquiesced  in  the  transaction,  but 
has  also  received  part  of  the  stock  so  issued,  will  not  be  heard  to  com- 
plain. A  dissenting  stockholder  must  raise  objection  without  delay, 
or  relief  may  be  barred  by  laches.  If  he  knows  of  the  issue  or  con- 
templated issue,  and  neglects  for  an  unreasonable  time  to  take  any 
steps  to  cancel  or  prevent  it,  he  will  be  deemed  to  have  acquiesced, 
and  he  cannot  afterwards  complain.*** 

Effect  as  to  Creditors. 

The  fact  that  a  corporation  or  stockholders  cannot  complain  of  a 
transaction  in  which  stock  is  issued^as  full  paid  on  payment  of  a  part 
only  of  its  par  value  does  not  necessarily  preclude  creditors  from  ob- 
jecting. In  some  cases  they  may  recover  from  the  holder  of  such  stock 
the  difference  between  its  par  value  and  the  amount  paid.  In  other 
casesjhex  cannot  do  so.  In  dealing  with  this  branch  of  the  subject,  we 
shall  first  consider  originaLsuhsffriptions.  We  shall  then  consider  the 
issue  of  stock  by  a  corporation  when  it  is  an  active  corporation,  or,  as 
it  sometimes  expressed,  "a^gping.  concern."  We  shall  then  consider 
questions  relating  to  the  valuation  of  property  or  services  received  in 
payment  for  stock,  and  finally  we  shall  ascertain  the  effect  of  peculiar 
constitutional  or  statutory  provisions  on  the  subject. 

Same — Payment  of  Original  Subscriptions. 

All  th&XQU2ls  will  no  doubt  ^gis^e  that  an  ori^naJ  subscriber  to  the 
capital  stock  of  a  corporation  must  pay  its  par  value,  in  order  to  be 
protected  agamst  claims  of  creditors  of  the  corporation  on  its  becoming 
insolvent.  Nothing  less  than  this  will  make  the  stock  full  paid  as 
against  creditors.  The  earlier  English  cases  held  that,  where  a  cor- 
poration issues  stock  under  an  agreement  with  the  subscriber  by  which 

i«i  Parsons  v.  Joseph,  92  Ala.  403,  8  South.  788;  Perry  y.  Tuskaloosa  Cot- 
ton Seed  Oil  Mill  Ck>.,  93  Ala.  364,  9  South.  217;  Fisk  y.  Railroad  Ck>.,  53  Barb. 
(N.  y.)  513. 

i*a  1  Cook,  Stock,  Stockh.  &  Corp.  Law,  S  39 ;  Scovill  y.  Thayer,  105  IT.  S. 
143,  26  L.  Ed.  968;  Callanan  y.  Windsor,  78  Iowa,  193,  42  N.  W.  652;  Ten 
Eyck  y.  Pontiac,  O.  &  P.  A.  R.  Co.,  114  Mich.  494,  72  N.  W.  362;  Washburn 
V.  National  Wall-Paper  Co.,  81  Fed.  17,  26  C.  C.  A.  312.  Nor  can  his  transferee 
complain.  Ambrose  Lake  Tin  &  C.  Mln.  Co.  v.  Hayes,  L.  R.  14  Ch.  D.  390; 
Parsons  y.  Hayes,  14  Abb.  N.  C.  (N.  Y.)  419.    See  post,  p,  386. 

i*»  Taylor  v.  RaUnvad  Co.  (C.  C.)  13  Fed.  152. 


§§  146-148)  WATERED  AND  BONUS  STOOE.  859 

only  a  part  of  the  par  value  is  to  be  paid  in,  the  contract,  if  void  at  all, 
is  void  in  toto,  or,  if  valid  at  all,  is  valid  in  totp;  and  that  in  either 
view  the  assignee  in  insolvency  of  the  corporation  cannot  compel  the 
holders  of  such  stock  to  pay  the  difference  between  what  they  have 
paid  or  agreed  to  pay  and  the  par  value  of  the  stock.^**  Under  a  stat- 
ute, however,  and,  it  seems,  independently  of  any  statutory  provision, 
the  later  English  cases  hold  otherwise.**"  And  in  this  country  it  has 
for  a  long  time  been  well  settled  that  one  whn  si,^hsrrihe.s  for  stock  in  a 
corporation  under  an  agreement  by  which  he  is  to  oay  less  than  the 
par  value  cannot  stand  on  his  agreement  whef  e  the  corporation  becomes 
insolvent,  and  it  becomes  necessary  to  hold  him  for  the  full  amount  of 
his  siiBscription  in  order  to  satisfy  the  claims  of  creditors  of  the  cor- 
poration who  have  dealt  with  "it  on  the  faith  pf^^j&Tstock  having  been 
fully  paid  up.  The  agreement  may  be  binding  upon  the  corporation 
and^  upon  participating  or  ^senting  stockholders,  but  it  is  void  as 
against  such  creditors.  The  rule  does  not  depend  upon  any  consti- 
tutional or  statutory  prohibition,  and  the  question  of  actual  fraud  is  al- 
together immaterial.*** 

Some  of  the  cases  base  this  rule  on  the  doctrine  laid  down  by  Mr. 
Justice  Story  in  Wood  v.  Dummer,**^  that^  the  capital  stock  of  a  cor- 
poration is  a  trust  fund  for  the  payment  of  its  debts!  "The  reason," 
said  Mr.  Justice  woods  in  Scovill  v.  Thayer,***  "is  that  the  stock  sub- 
scribed is  considered  in  equity  as  a  trust  fund  for  the  payment  of  credit- 

i««Gurrie's  Case, -8  De  Qex,  J.  &  S.  867;  De  Ruvlgne's  Case,  5  Oh.  DiT. 
806;  Anderson's  Case,  7  Ch.  Div.  94. 

i«B  In  re  Addlestone  Linoleum  Co.,  58  Law  T.  (N.  S.)  428;  In  re  London 
Celluloid  Co.,  59  Law  T.  (N.  S.)  109.  And  see  Ooregum  Gtold  ^i",  Oo.  of 
India  V.  Roper  [1892]  App.  Cas.  125,  2  Cummlng,  Cas.  Prly.  Corp.  247.  See 
Cook,  Corp.  S  42;  10  Cyc.  470. 

i«e  Upton  y.  Trlbllcock,  91  TT.  S.  45,  23  L.  Ed.  203,  1  Cnmmlng,  Cas.  Prly. 
Corp.  824;  Ogllvle  y.  Insurance  Co.,  22  How.  (U.  S.)  380,  16  L.  Ed.  349,  1 
Camming,  Cas.  Prly.  Corp.  814;  ««^7f}r  T  Hoag.  17  Wall.  (U.  S-)  filQ  ^^  J-f  C^vc*.^ 
Ed.  731.  1  Cnmnalng,  Cas.  Priy.  Corn.  818:  Hawlev  y.  Unton.  102  n.  S.  314. 
26  L.  Ed.  mi'Seovlll  v.  Thayer,  105  U.  S.  143,  26  L.  Ed.  968;  Camden  y. 
Stuart,  144  U.  S.  104,  12  Sup.  Ct  585,  36  L.  Ed.  363;  In  re  Glen  Iron  Works 
(D.  C.)  17  Fed.  324;  Marsh  y.  Burroughs,  1  Woods,  463,  Fed.  Cas.  No.  9,112; 
Union  Mnt  Life  Ins.  Co.  y.  Frear  Stoye  Manufg  Co.,  97  111.  537,  37  Am.  Rep. 
129;  Hlckllng  y.  Wilson,  104  111.  54;  Ailing  y.  Wenzel,  133  111.  264,  24  N.  B. 
551;  First  Nat  Bank  of  Deadwood  y.  Gnstfn  Mlnerya  Con.  Mln.  Co.,  42  Minn. 
327,  44  N.  W.  198,  6  L.  R.  A.  676,  18  Am.  St.  Rep.  510,  1  Cnmmlng,  Cas.  Priy. 
Corp.  850:  Payne  y.  BuUard,  23  Miss.  88,  55  Am.  Dec.  74;  White  Mountains 
R.  Co.  y.  Eastman,  34  N.  H.  124:  Northrop  y.  Bnshnell,  38  Conn.  498;  Vermont 
Marble  Co.  y.  Declez  Granite  Co.,  135  Cal.  579,  67  Pac.  1057.  56  L.  R.  A.  728, 
87  Am.  St.  Rep.  143.  See,  also,  Gogebic  Iny..  Co.  y.  Iron  Chief  Mln.  Co.,  78 
Wis.  427.  47  N.  W.  726.  23  Am.  St.  Rep.  417. 

i*T  3  Mason,  308,  Fed.  Cas.  No.  17,944,  1  Cummlng,  Caa.  Priy.  Corp.  805. 

"« 105  rr.  S.  143,  26  L.  Ed.  968. 
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ors.  It  IS  so  held  out  to  the  public,  who  have  no  means  of  knowing  the 
private  contracts  made  between  the  corporation  and  its  stockholders. 
The  creditor  has,  therefore,  the  right  to  presume  that  the  stock  sub- 
scribed has  been  or  will  be  paid  up,  and,  if  it  is  not,  a  court  of  equity 
will,  at  his  instance,  require  it  to  be  paid."  And  it  was  said  by  Mr. 
Justice  Brown  in  a  later  case :  "It  is  the  settled  doctrine  of  this  court 
that  the  trust  arising  in  favor  of  creditors  by  subscriptions  to  the  stock 
of  a  corporation  cannot  be  defeated  by  a  simulated  payment  of  such,  nor 
by  any  device  short  of  actual  payment  in  good  faith ;  and,  while  any  set- 
tlement or  satisfaction  of  such  subscription  may  be  good  as  between 
the  corporation  and  the  stockholders,  it  is  unavailing  as  against  the 
claims  of  creditors."  **•  The  supreme  court  of  Minnesota  in  a  late 
case  holds,  in  an  opinion  by  Judge  Mitchell,  that  the  rule  is  not  based 
on  any  trust- fund  doctrine  at  all,  but  upon  the  ground  of  fraud, —  th^ 
fraud  consisting  in  impliedly  representing  to  the  public  that  the  stock  j 
has  been  paid  in  full,  when  it  has  been  paid  in  part  only,  or  when  nothy 
.ing  at  all  has  been  paid.  "By  putting  it  upon  the  ground  of  fraud," 
it  was  said  "and  applying  the  old  and  familiar  rules  of  law  on  that 
subject  to  the  peculiar  nature  of  a  corporation  and  the  relation  which 
its  stockholders  bear  to  it  and  to  the  public,  we  have  at  once  rational 
and  logical  ground  on  which  to  stand.  The  capital  of  a  corporation 
is  the  basis  of  its  credit.  It  is  a  substitute  for  the  individual  liability 
of  those  who  own  its  stock.     People  deal  with  it  and  give  it  credit  on 

(the  faith  of  it.    They  have  a  right  to  assume  that  it  has  paid-in  capitaK 
to  the  amount  which  it  represents  itself  as  having;   and  if  they  give\ 
it  credit  on  the  faith  of  that  representation,  and  if  the  representation  \ 
is  false,  it  is  a  fraud  upon  them ;  and,  in  case  the  corporation  becomes 
insolvent,  the  law,  upon  the  plainest  principles  of  common  justice,  says 
to  the  delinquent  stockholder,  'Make  that  representation  good  by  paying 
for  your  stock.'     It  certainly  cannot  require  the  invention  of  any  new 
doctrine  in  order  to  enforce  so  familiar  a  rule  of  equity.    It  is  the  mis- 
representation of  fact  in  stating  the  amount  of  capital  to  be  greater  than  i 
it  really  is  that  is  the  true  basis  of  the  liability  of  the  stockholder  in  such  / 
cases."  "• 

Same — Increase  of  Capital  Stock, 

Where  the  capital  stock  of  a  corporation  is  increased,  if  the  increase 
is  for  the  purpose  of  adding  to  the  original  capital  stock,  and  enabling 
the  corporation  to  do  a  larger  and  more  profitable  business,  sjjh:^ 
scribers  toor  purchasers  of  such  stock  stand  practically  upon  the  same 

» 

149  Camden  v.  Stuart,  144  U.  S.  104,  12  Sup.  Gt  585,  36  L.  Ed.  863. 

160  TT/M»pp«  V    npr  no     4R  MfriTi.  174.  50  N.  W.  1117   IS  T..  R.  A.  470    .^1    Am. 

St  Rep.  637,  1  Gumming,  Gas.  Priv.  Gorp.  885.    See  post,  p.  526,  where  tlie 
trust-fond  doctrine  Is  discussed. 
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basis  as  subscribers  to  the  original  stock;  and  they  are  liable  for  the 
par  value  of  the  stock.^'^  In  Flinn  v.  Bagley  ^"^  the  defendants  had 
subscribed  and  agreed  to  pay  certain  sums  of  money  towards  the  in- 
creased capital  stock  of  a  corporation,  with  the  understanding  that 
they  were  to  receive  stock  therefor  at  66J5  cents  on  the  dollar,  which 
was  all  the  existing  stock  was  worth,  and  all  that  the  new  stock  could 
be  sold  for.  The  arrangement  having  been  carried  out,  and  certificates 
of  stock  issued,  it  was  held  that,  though  the  case  was  a  hard  one  upon 
the  defendants,  and  no  fraud  was  intended,  the  assignee  in  bankruptcy 
of  the  corporation  could  hold  them  for  the  remaining  one-thir^  of  the 
par  value  of  the  stock.  If  a  corporation  increases  its  ranital  ^^t9r^r 
and  distributes  part  of  the  new  stock  among  the  stockholders  as  full 
paid,  without  any  consideration,  tney  wHTbe  hable  to  creditQj'j  p^  the^, 
corporation  ior  ^ts:B?f  v^lue-^I' 

Same — Issue  of  Stock  at  Market  Value  by  Active  Corporation   to 
Pay  Debts,  etc. 

As  has  just  been  shown,  in  the  case  of  original  subscriptions  to  the 
capital  stock  of  a  corporation,  and  subscriptions  to  an  increase  of  stock, 
the  par  value  must  be  paid  to  protect  the  subscriber  against  the  claims 
of  creditors.  A  distinction  has  been  made  between  these  cases  and 
cases  in  which  an  active  rnrparaj^^Qp  irq^^ps  stc\^\e  for^ the  purpose  of 
paying  its  debts,  or  for  the  purpose  of  procuring  money  for  the  prose- 
cution of  its  business  where  its  original  capital  has  become  impaired 
by  loss  or  misfortune ;  and  it  has  been  held  that  in  the  latter  cases,  in 
the  absence  of  constitutional  or  statutory  prohibition,  it  may  issue  stock 
as  full  paid  on  payment  of  its  actual  value,  instead  of  its  par  value ; 
and,  if  the  transaction  is  honest  and  fair,  the  holders  of  the  stock  will 
not  be  liable  to  creditors  on  the  theory  that  the  stock  is  not  paid  up. 
There  are  some  decisions  against  this  view,***  but  it  is  supported  by 

reason  and  by  the  weight  of  authority.*** 

• 

i»i  Handley  v.  Stutz.  139  U.  S.  417,  11  Sup.  Ct  530,  35  L.  Ed.  227,  1  Gum- 
ming, Oas.  Prlv.  Corp.  855;  Flinn  v.  Baglej  (D.  0.)  7  Fed.  785,  1  Gumming, 
Gas.  Prlv.  Gorp.  845;  Rlckerson  Roller-Mill  Go.  v.  Farrell  Foundry  &  Macb. 
Go.,  75  Fed.  554,  23  G.  G.  A.  302. 

1B2  (D.  G.)  7  Fed.  785,  1  Gumming,  Gas.  Prlv.  Gorp.  845. 

ie«  Handley  v.  Btntz,  i39  U.  S.  417,  11  Sup.  Gt  530.  35  L.  Ed.  227,  1  Gum- 
ming, Oas.  PrlY.  Gorp.  855. 

164  Jackson  v.  Traer,  «4  Iowa,  469,  20  N.  W.  704,  52  Am.  Rep.  449,  Rothrock, 
G.  J.,  and  Seevers,  J.,  dissenting  (disapproTed  in  Glark  v.  Bever,  infra). 

tBBOio,.!^  ^    ^^fY?"!  "'39  U.  S.  96.  11  Sup.  Gt  468,  35  L.  Ed.  88;    Fxggj.- — 
Blair,  139  U.  S.  118. J 1  Sup.  Gt  476.  35  L.  Ed.  104;  Handley  v.  Stutz,  139  U^ 
S.  417,  11  Sup.  Ct.  580,  35  L.  Ed.  227,  1  GafflUQling^JCas-JSiiZSo^Zi^T^ 
Go^rrrVan  Brunt  82  N.  Y.  535;  Stein  v.  Howard,  65  Gal.  616,  4  Pac-  662. 
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In  Clark  v.  Bever,*"*  decided  in  1891,  a  railroad  company,  of  which 
the  defendant's  intestate  was  president  and  a  stockholder,  had  a  set- 
tlement with  a  construction  company,  of  which  he  was  also  a  mem- 
ber, for  work  done  in  building  the  road.  The  railroad  company,  be- 
ing unable  to  pay  the  claim  of  the  construction  company,  delivered 
to  it  3,500  shares  of  its  stock  at  20  cents  on  the  dollar,  and  they  were 
accepted  in  full  satisfaction  of  the  debt.  The  stock  was  not  worth 
anything  on  the  market,  and  was  issued  directly  to  the  defendant's 
intestate,  and  no  other  payment  than  the  20  per  cent,  was  ever  made 
on  the  stock.  A  judgment  creditor  of  the  railroad  company  filed  a 
bill  to  compel  the  payment  by  the  defendant  of  his  claim  upon  the 
theory  that  he  was  liable  for  the  par  value  of  the  stock,  whatever 
may  have  been  its  market  value  at  the  time  it  was  issued.  It  was  held 
that  he  couldnot  recover.  ~ 

So  also,  by  the  weight  of  authority,  in  the  absence  of  constitutional 
or  statutory  prohibition,  where  an  active  corporation  finds  its  origi- 
nal capital  impaired  by  loss  or  misfortune,  it  may,  for  the  purpose  of 
recuperating  itself  and  providing  new  conditions  for  the  successful 
prosecution  of  its  business,  issue  new  stock,  when  authorized  to  in- 
crease its  capital  stock,  and  may  put  it  upon  the  market  and  sell  it 
for  the  best  price  that  can  be  obtained ;  and  if  the  sale  is  fairly  made, 
the  purchasers  cannot  be  held  liable  to  creditors  of  the  corporation,  on 
its  becoming  insolvent,  for  the  difference  between  the  amount  paid 
by  them  and  the  par  value  of  the  stock.^*^  In  Handley  v.  Stutz,^*^* 
an  active  corporation,  for  the  purpose  of  paying  its  debts,  and  ob- 
taining money  to  prosecute  its  business,  issued  bonds ;  but,  finding  it 
impossible  to  negotiate  them,  it  issued  shares  of  capital  stock  in  an 
amount  equaling  the  par  value  of  the  bonds  as  an  additional  induce- 
ment to  their  purchase.  The  bonds  and  stock  were  sold  at  a  price 
fairly  representing  their  market  value,  without  any  unfair  dealing  on 
the  part  of  any  one  connected  with  the  transaction.  Under  these 
circumstances  it  was  held  that  the  purchasers  could  not  be  called  up- 
on to  respond  for  the  par  value  of  the  stock  at  the  suit  of  the  credit- 
ors of  the  corporation.  "To  say,"  said  the  court,  "that  a  corporation 
may  not,  under  the  circumstances  above  indicated,  put  its  stock  upon 
the  market,  and  sell  it  to  the  highest  bidder,  is  practically  to  declare 

ij'\  IB*  ;|ffQ  rr  fl,  ftft,  ii  s^iip.  Ct  468^SR  lu  Ed.^88.    See,  also,  Fogg  v.  Blair.  139 

V  \\    '         n.  S.  118,  11  Sup.  Ot  476,  35  L.  Ed.  104;  TTnion  Loan  &  Trust  Ca  v.  Southern 
■  *    ^  California  Motor-Road  Co.  (C.  C.)  51  Fed.  840. 

16T  As  we  have  seen,  this  does  not  apply  where  the  stock  is  increased  for 
the  purpose  of  providing  a  larger  capital  and  doing  an  extended  business,  and 
not  to  restore  capital  impaired  by  losses.    Ante,  p.  SOOl 

113Q  P*  S'  ^7,  11  Sup.  Ct  530,  35  L.  Ed.  227,  1  Cumming,  Cas.  Prlv. 
Corp. 
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that  a  corporation  can  never  increase  its  capital  by  a  sale  of  shares, 
if  the  original  stock  has  fallen  below  par.  The  wholesomg^  doctrine, 
so  many  times  enforced  bv  this  court,  that  the  capital  stock  of  an  in- 
solvent corporation  is_.a  tnist-iuni jQr_  the_£a2nejiL.of  its  debts,  rests 
upon  the  idea  that  the  creditors  have  a  right  to  rely  upon  the  fact 
that  The  subscribers  to  such  stock  have  put  into  tiie  treasury  of  the 
corporation,  m  some  form,  the  amount  represented  by  it:  but  it  does 
not  follow  that  every  creditor  has  a  right  to  trace  each  share  jof  stoc}g 
issued  by  such  corporation,  and  mquire  whether  its  holder,  or  the 
persoh  oi  wh(3ft'i  lie  purchased,  has  paid  its  par  value  for  it.  It  fre- 
quently happens  that  corporations,  as  well  as  individuals,  find  it  neces- 
sary to  increase  their  capital  in  order  to  raise  money  to  prosecute 
their  business  successfully,  and  one  of  the  most  friequent  methods  re* 
sorted  to  is  that  of  issuing  new  shares  of  stock  and  putting  them  upon 
the  market  for  the  best  price  that  can  be  obtained;  and,  so  long  as 
the  transaction  is  bona  fide,  and  not  a  mere  cover  for  'watering*  the 
stock,  and  the  consideration  obtained  represents  the  actual  value  of 
such  stock,  the  courts  have  shown  no  disposition  to  disturb  it.  Of 
course,  no  one  would  take  stock  so  issued  at  a  greater  price  than  the 
original  ^tock  could  be  purchased  for,  and  hence  the  ability  to  nego- 
tiate the  stock  and  to  raise  the  money  must  depend  upon  the  fact 
whether  the  purchaser  shall  or  shall  not  be  called  upon  to  respond  for 
its  par  value."  **• 

If  an  active  corporation  can  issue  stock  at  its  market  value  in  pay- 
ment of  its  debts,  or  to  raise  money  necessary  to  carry  on  its  busi- 
ness, as  held  in  the  cases  referred  to  above,  there  seems  to  be  no  good 
reason  why  they  cannot  issue  stock  at  its  market  value  in  payment 
for  property  or  services  which  are  necessary  for  the  prosecution  of 
its  business,  and  which  it  can  procure  in  no  other  way,  and  which 
it  has  the  power  to  purchase  or  engage.  And  there  are  cases  which 
hold  that  it  can  do  so  if  the  transaction  is  honest  and  fair.  In  Van 
Cott  V.  Van  Brunt  *••  a  railroad  company  in  good  faith  made  a  con- 
tract for  the  construction  of  its  road,  and  agreed  to  pay  therefor  in 
its  stock  on  the  basis  of  its  actual,  instead  of  its  par,  value.  The  court 
of  appeals  of  New  York  held  that  the  contract  was  valid,  and  that 
the  holders  of  the  stock  could  not  be  held  liable  to  creditors  for  the 
diflFerence  between  what  was  thus  paid  and  its  par  value.  This  de- 
cision has  been  criticized  by  text  writers  and  by  some  of  the  courts, 

IB*  See,  also,  Stein  v.  Howard,  65  Gal.  616,  4  Pac.  662;  Dummer  y.  Smed- 
1^,  110  Mich.  466,  68  N.  W.  260,  38  L.  R.  A.  490.  But  see  Vermont  Marble 
Oo.  V.  Declez  Granite  CJo.,  135  Cal.  579,  67  Pac.  1057,  56  L.  R.  A.  728,  87  Am. 
St  Rep.  143;  Peter  v.  Union  Mfg.  Co.,  56  Ohio  St  181,  46  N.  B.  894. 

160  82  N.  Y.  535.  See  dictum  In  Barr  v.  Railroad  Co.,  125  N.  Y.  263,  26 
N.  E.  145.    And  see  Coe  v.  Railroad  Co.  (C.  C.)  52  Fed.  531. 
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but  it  has  often  been  approved,  and  has  lately  been  reaffirmed  by  the 
New  York  court 

Scmue — Gratuitous  Issue  of  Stock, 

In  New  York  it  is  held  that  the  liability  of  a  shareholder  in  a  cor- 
poration to  pay  for  stock  does  not  arise  out  of  the  relation,  but  de- 
pends upon  his  contract  with  the  corporation,  express  or  implied,  or 
upon  some  statute  fixing  his  liability,  and  that,  in  tfie  absence  of  either 
contract  or  statute,  one  to  whom  shares  have  been  issued  as  a  gratuity 
does  not,  by  accepting  them,  commit  any  wrong  upon  creditors,  or 
make  himself  liable  to  pay  the  par  value  of  the  shares  for  the  pay- 
ment of  corporate  debts.^*^  According  to  the  better  opinion,  how- 
ever, the  rule  is  otherwise ;  and  if  a  person  accepts  stock  in  a  corpora- 
tion, which  is  issued  to  him  as  a  gratuity,  and  the  corporation  be- 
comes insolvent,  the  law  will  create  a  promise  to  pay  therefore  in 
favor  of  creditors.*** 

Same — Payment  for  Stock  in  Property  or  Services. 

It  is  clear  on  principle,  and  well  established  by  authority,  that  the 
directors  of  a  corporation,  in  the  absence  of  constitutional  or  stat- 
utory prohibition,  may  receive  property  or  services  in  payment  for 
stock,  either  from  original  subscribers  or  from  persons  to  whom  they 
sell  stock,  in  any  case  in  which  they  would  have  tlie  power  to  pur- 
chase the  property  or  contract  for  the  services.***  Such  power  is 
often  expressly  conferred  by  statute,  but  this  is  not  necessary,  for  it 
exists  at  common  law.  Where  the  directors  have  the  power  to  con- 
tract a  debt  for  property  or  services,  it  would  be  absurd  to  say  that 
they  cannot  pay  for  the  same  in  stock,  or  receive  the  same  in  payment 

lei  Christensen  y.  Eno,  106  N.  Y.  97,  12  N.  B.  648,  60  Am.  Rep.  429. 

i6«  Stutz  V.  Handley  (C.  C.)  41  Fed.  531;  Handley  v.  Stutz,  139  U.  S.  417, 
11  Sup.  Ct..  530,  35  L.  Ed.  227,  1  Cumming,  Cas.  Priv.  Corp.  855.  And  see 
Skrainka  y.  Allen,  7  Mo.  App.  434;  Id.,  76  Mo.  384;  Washburn  v.  Green,  133 
U.  S.  30,  10  Sup.  Ct  280,  33  L.  Ed.  516;  Morrow  v.  Steel  Co.,  87  Tenn.  262, 
10  S.  W.  495,  3  L.  R.  A.  37,  10  Am.  St.  Rep.  65& 

i«»Carr  v.  Le  Fevre,  27  Pa.  413;  Brafit  v.  Ehlen,  59  Md.  1;  Liebke  v. 
Knapp,  79  Mo.  22,  49  Am.  Rep.  212;  Coffin  y.  Ransdell,  110  Ind.  417,  11  N. 
E.  20;  Spargo's  Case,  8  Ch.  App.  407,  412.  Stock  Issued  for  the  good  will 
of  a  business  is  issued  for  property  actually  received,  within  the  meaning  of 
the  New  York  corporation  law.  Washburn  v.  National  Wall  Paper  Co.,  81 
Fed-  17,  26  0.  C.  A.  312.  Cf.  See  v.  Heppenheimer  (N.  J.  Oh.)  61  Atl.  843. 
Under  a  statute  providing  that  the  directors  of  a  corporation  may  purchase 
"property  necessary  for  their  business"  and  issue  stock  "to  the  amount  of 
the  value  thereof  in  payment  therefor,"  the  directors  of  a  corporation  organ- 
ized for  the  consolidation  of  various  industrial  plants  were  not  entitled,  as 
against  creditors,  to  issue  stock  in  payment  of  property  transferred  to  the 
corporation  at  a  valuation  based  on  a  capitalization  of  contemplated  profits. 
See  V.  Heppenheimer,  supra. 
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of  subscriptions,  and  to  require  them  to  first  contract  the  debt,  and 
then  pay  it  with  money  received  for  stock  or  on  subscriptions.  Wheth- 
er the  stock  must  be  paid  for  at  its  par  value  instead  of  its  market 
value  has  been  considered  in  the  preceding  paragraphs,  and  it  has  been 
seen  that  subscribers  must  pay  the  par  value,  but  that,  bv  the  weight 
of  jLUthQtifc  an  active  corporation  may  sometijnes  issue  stock  in  X)(ay--— . 
ment  or  debts,  or  to  raise"  money  tor^tTie"^  prosecution  of  its  business, 
at  its  marketvalue. 

Same — Value  of  the  Property  or  Services, 

It  is  expressly  provided  by  statute  in  some  jurisdictions  that  prop- 
erty ^or  services  received  in  payment  for  stock  must  be  taken  at  their 
money  value.  This  is  nothing  more  than  a  declaration  of  the  com- 
mon law  in  so  far  as  dissenting  stockholders  and  subsequent  credit- 
ors of  the  corporation  are  concerned.  Even  in  the  absence  of  such 
a  statute,  for  a  corporation  to  issue  stock  for  property  intentionally 
overvalued  would  be  a  fraud  upon  dissenting  stockholders;  and,  even 
if  all  the  stockholders  should  consent,  it  would  be  a  fraud  upon  per- 
sons dealing  with  the  corporation.  Dissenting  stockholders  could  sue 
to  enjoin  the  issue  of  stock  for  property  intentionally  overvalued,  or 
to  cancel  it  if  issued;  and  persons  afterwards  dealing  with  the  cor- 
poration could  hold  the  persons  to  whom  the  stock  is  thus  issued  lia- 
ble for  the  diflFerence  between  the  amount  of  their  stock  and  th«e  real 
value  of  the  property.* 

Where  a  corporation  receives  property  or  services  in  payment  for 
stock,  and  issues  the  stock  as  full  paid,  it  is  very  generally  held  that 
fraud  or  intentional  overvaluation  of  the  property  or  services  must  be 
shown  before  the  holders  of  the  stock  can  be  held  liable  to  creditors 
of  the  corporation  on  the  ground  that  the  stock  is  not  full  paid.  It 
is  not  enough  to  show  an  overvaluation  due  to  mere  error  of  judg- 

*  Ck>leman  y.  Howe,  154  111.  458,  39  N.  E.  725,  45  Am.  St  Rep.  133;  Sprague 
y.  National  Bank  of  America,  172  111.  149,  50  N.  E.  19,  42  L.  R.  A.  606,  64  Am. 
St  Rep.  17;  Elyton  Land  Co.  v.  Birmingham  Warehouse  &  E.  Co.,  92  Ala. 
407,  9  South.  129,  12  L.  R.  A.  307,  25  Am.  St  Rep.  65;  Hastings  Malting  Co. 
v.  Iron  Range  Brewing  Co.,  65  Minn.  28,  67  N.  W.  652;  Wallace  y.  Carpenter 
Electric  H.  Mfg.  Co..  70  Minn.  321,  73  N.  W.  189,  68  Am.  St  Rep.  630;  Wlshard 
Y.  Hansen,  99  Iowa,  307,  68  N.  W.  691,  61  Am.  St  Rep.  238;  Gates  v.  Tippe- 
canoe Stone  Co.,  57  Ohio  St.  60,  48  N.  E.  285,  63  Am.  St  Rep.  705 ;  Dunlap 
y.  Ranch,  24  Wash.  620,  64  Pac.  807.  Some  cases  hold,  however,  thaTlBe 
transaction  is  valid  and  binding  on  all  parties,  unless  there  is  a  fraudulent 
overyalnatlon,  and  that  in  such  case,  as  in  other  cases  of  fraud,  the  only 
remedy  Is  a  reclssion,  which  must  be  in  toto;  the  corporation  returning  the 
property  and  receiving  back  the  stock.  See  Van  Cott  v.  Van  Brunt,  82  N.  Y. 
535;  Du  Pont  v.  Tilden  (a  C.)  42  Fed.  87;  Cook,  Corp.  SS  42,  46. 
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ment.***  "The  transaction  may  be  impeached  for  fraud,  hn^  t^ot  for 
error  of  judgxneot^or  mistakfilL  views^iif  .the  value  of  the  property, 
inasmuch  as  good  faith  and  the  exercise  of  an  honest  judgment  is 
all  that  is  required."  *••  In  Gamble  v.  Queens  County  Water  Co.^*' 
a  shareholder  in  a  water  company,  at  his  own  expense,  and  for  his  own 
benefit,  built  a  system  of  pipes,  etc.,  suitable  for  an  extension  of  the 
company's  plant,  and  the  corporation  purchased  the  same  from  him, 
issuing  in  payment  stocks  and  bonds  of  the  value  of  $110,000.  The 
cost  of  the  work  was  from  $80,000  to  $85,000.  It  was  held  that  the 
difference  was  not  so  large  as  to  necessarily  indicate  fraud,  and  the 
transaction  was  upheld. 

Some  of  the  cases  hold  that  an  actual  fraudulent  intent  must  be 
shown  in  order  that  a  person  who  pays  for  his  stock  in  property  may 
be  held  liable  to  creditors  on  the  ground  that  the  property  was  over- 
valued, and  some  opinions  contain  dicta  to  this  effect  ^•^  But  by 
the  better  opinion  this  is  not  necessary.  The  Hir^r^nrs  of  a  corpora- 
tion  hay^  nn  fight  to  take  in  payment  fo**  g^^^^  pt-^p^w^y  ^^at  \t^  in- 
tentionally overvalued.  Iraying  aside  all  question  as  to  whether  there 
is  an  actual  intention  to  defraud,  such  a  transaction  would  be  a  fraud 
in  law,  both  upon  dissenting  stockholders  and  upon  persons  dealing 

i«4  Colt  y.  Amalgamating  Co.,  119  U.  S.  343,  7  Sup.  Ct  231,  80  L.  Ed.  420, 
1  Cumming,  Oaa.  Prlv.  Corp.  847  (as  construed  In  Handley  v.  Stutz,  139  U. 
S.  417, 11  Sup.  Ct.  530,  35  L.  Ed.  227,  1  Cumming,  Cas.  Priv.  Corp.  855);  Bank 
of  Ft  Madison  y.  Alden,  129  U.  S.  872,  9  Sup.  Ct  332,  82  L.  Ed.  725;  Schenck 
y.  Andrews,  57  N.  Y.  183;  Douglass  y.  Ireland,  78  N.  Y.  100;  Lake  Superior 
Iron  Co.  v.  Drexel,  90  N.  Y.  87;  Gamble  y.  Water  Co.,  123  N.  Y.  91,  25  N.  E. 
201,  9  L.  R.  A.  527;  Richardson  y.  Treasure  Hill  Min.  Co.,  23  Utah,  366,  65 
Pac.  74;  Taylor  y.  Cummlngs,  127  Fed.  108,  62  C.  C.  A.  108.  Many  courts, 
howeyer,  assert  a  stricter  rule,  and  declare  that  good  faith  is  not  enough,  but 
that  the  property  must  be  the  fair  equiyalent  in  yalue  of  the  stock  issued  for  it 
See  Van  Cleye  y.  Berkey,  143  Mo.  109,  44  S.  W.  743,  42  L.  R.  A.  593 ;  Berry 
y.  Rood,  168  Mo.  816,  67  S.  W.  644 ;  State  Trust  Oo.  y.  Tamer,  111  Iowa,  664, 
82  N.  W.  1029,  53  L.  R.  A.  136 :  Kelly  y.  Fourth  of  July  Min.  Co.,  21  Mont.  291, 
53  Pac.  959,  42  L.  R.  A.  621,  69  Am.  St  Rep.  668;  Gates  y.  Tippecanoe  Stone 
Co.,  57  Ohio  St  60,  48  N.  E.  285,  63  Am.  St  Rep.  705;  GiUin  v.  Sawyer,  93 
Me.  151,  44  Atl.  677. 

i«B  Douglass  y.  Ireland,  73  N.  Y.  100. 


166  12{^  r^^  Y.  91    ^  N,  E.  201.  9  L.  R.  A.  527. 
i«T^ee 


Phelan  y.  Hazard,  5  Dill.  45,  Fed.  Cas.  No.  11,068 ;  Coit  y.  Amalga- 
mating Co.,  119  U.  S.  343,  7  Sup.  Ct  231,  30  L.  Ed.  420,  1  Cumming,  Cas.  Priy. 
Corp.  847;  Young  y.  Iron  Co.,  65  Mich.  Ill,  31  N.  W.  814;  Whitehill  y.  Jacobs, 
75  Wis.  474,  44  N.  W.  630;  Coffin  v.  Ransdell,  110  Ind.  417,  11  N.  E.  20;  Clow 
V.  Brown  (Ind.  Sup.)  31  N.  E.  361;  Carr  v.  Le  Fevre,  27  Pa.  413;  Brant  y. 
Ehlen,  59  Md.  1;  Bickley  y.  Schlag,  46  N.  J.  Eq.  533,  20  Atl.  250;  Clayton 
V.  Knob  Co.,  109  N.  C.  385,  14  S.  E.  37;  Walbum  v.  Chenault  43  Kan.  352, 
23  Pac.  657;  Grant  y.  Railroad  Co.,  4  C.  C.  A.  511,  54  Fed.  569;  Donald 
y.  American  Smelting  &  R.  Co.,  62  N.  J.  Eq.  729,  48  Atl.  771, 1116. 
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with  the  corporation  on  the  faith  of  its  stock  being  fully  paid  up,  and 
it  would  be  just  as  invalid  as  against  creditors  as  a  payment  for  stock 
in  money  at  a  discount.  If  the  nature  of  the  property  and  the  extent 
of  the  overvaluation  are  such  that  the  overvaluation  may  possibly 
have*  been  due  to  error  of  judgment,  then,  to  render  the  transaction 
invalid  as  against  creditors,  actual  fraud  must  be  shown,  and  the  ques' 
tion  is  one  of  fact.***  If,  on  the  other  hand,  the  overvaluation  is 
so  gross  and  obvious  that  it  could  not  have  been  due  to  mere  error  of 
judgment,  the  transaction  will  be  held  fraudulent  as  a  matter  of  law.*'® 
This  seems  to  be  the  fair  result  of  the  cases,  if  the  opinions  are  read 
in  the  light  of  the  facts  actually  before  the  court. 

In  Wetherbee  v.  Baker  *^*  five  persons  agreed  for  the  purchase  of 
a  tract  of  land,  and  organized  themselves  into  a  corporation  under  a 
land  improvement  act.  In  the  certificate  of  incorporation  the  capital 
stock  was  fixed  at  $100,000,  and  these  persons  subscribed  for  all  of 
It,  and  became  the  directors  of  the  company.  The  consideration  of 
the  purchase  was  $60,000.  The  deed  was  made  directly  to  the  cor- 
poration, and  it  gave  its  obligations  for  the  whole  purchase  money. 
The  directors  then  appraised  the  lands  at  $100,000,  and  credited  $50,- 
000  of  the  valuation  as  a  credit  of  50  per  cent,  on  the  subscriptions. 
The  land  was  not  worth  more  than  the  original  purchase  money,  and 
the  corporation  acquired  no  other  property.  It  was  held  that,  as 
against  creditors  of  the  corporation,  the  allowance  of  a  credit  of  50 
per  cent,  on  the  subscriptions  was  invalid,  and  that  the  stockholders 
were  liable  for  the  whole  amount  of  their  subscriptions  as  they  ap- 
peared in  the  certificate  of  incorporation. 

In  Douglass  v.  Ireland  *^*  the  entire  capital  stock  of  a  corporation, 

108  See  Douglass  y.  Ireland,  78  N.  Y.  100;  Lake  Superior  Iron  Go.  y.  Drexel, 
90  N.  Y.  87;  Graves  y.  Brooks,  117  Mich.  424,  75  N.  W.  932. 

ie»  See  Boynton  y.  Andrews,  63  N.  Y.  93;  Boynton  y.  Hatch,  47  N.  Y.  225: 
National  Tabe- Works  Ck).  y.  GilflUan,  124  N.  Y.  302,  26  N.  B.  538;  Wetherbee 
y.  Baker,  35  N.  J.  Bq.  501;  Northwestern  Mut  Life  Ins.  CJo.  y.  Cotton-Bx- 
change  Real-Bstate  CSo.  (G.  G.)  46  Fed.  22;  Blyton  Land  Go.  y.  Birmingham 
Warehouse  ft  Blevator  Go.,  92  Ala.  407,  9  South.  129,  12  L.  R.  A.  307,  25  Am. 
St  Rep.  65,  1  Gumming,  Gas.  Prly.  Gorp.  870;  Boulton  Carbon  Go.  y.  Mills, 
78  Iowa,  460,  43  N.  W.  291,  5  L.  R.  A.  649;  First  Nat  Bank  of  Deadwood  v. 
Gustln  Minerya  Gon.  Mln.  Go.,  42  Minn.  327,  44  N.  W.  198,  6  L.  R.  A.  676,  18 
Am.  St  Rep.  510,  1  Gumming,  Gas.  Priy.  Gorp.  850;  Garrett  y.  Mining  Go., 
113  Mo.  330,  20  S.  W.  965,  35  Am.  St  Rep.  713.  Gompare  Libby  y.  Tobey, 
82  Me.  397,  19  Atl.  904;  Wallace  y.  Garpenter  Blectric  H.  Mfg.  Go.,  70  Minn. 
321,  73  N.  W.  189,  68  Am.  St  Rep.  530;  National  Bank  of  Merrill  y.  Illinois 
&  W.  Lumber  Co.,  101  Wis.  247,  77  N.  W.  185;  Lea  y.  Iron  Belt  M.  Go.,  119 
Ala.  271,  24  South.  28;  See  y.  Heppenheimer  (N.  J.  Ch.)  61  Atl.  843. 

170  85  N-  J.  Pin-  Kfti-  See,  also,  Gleyenger  y.  Moore,  71  N.  J.  Law,  148,  58 
Atl.  88. 

iTi  78  N.  Y.  100. 
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$300,000,  was  issued  to  one  of  its  trustees  in  consideration  of  the  as- 
signment to  the  company  of  two  contracts  for  the  purchase  of  min- 
ing property,  upon  whidi  nothing  had  been  paid,  die  contract  price 
being  $40,000.  One-third  of  the  stock  was  immediately  transferred  to 
the  company,  to  be  sold  to  raise  a  working  capital,  and  was  sold  at 
from  40  to  60  cents  on  the  dollar.  Defendant,  knowing  the  circum- 
stances, and  having  participated  as  trustee  of  the  corporation  in  the 
transaction,  purchased  $25,000  of  the  stock  at  40  cents.  The  jury 
found  the  value  of  the  property  to  be  $68,000.  It  was  held  tiiat  the 
evidence  justified  a  finding  of  fraud,  and  that  the  defendant  was  lia- 
ble to  creditors  of  the  corporation. 

When  property  taken  by  a  corporation  in  payment  for  stock  is  not 
only  grossly  overvalued,  but  there  are  other  circumstances  from  which 
actual  fraudulent  intent  may  be  inferred,  there  can  be  no  question 
but  that  the  stockholder  is  liable  to  subsequent  creditors  of  the  cor- 
poration, who  became  such  in  ignorance  of  the  circumstances  under 
which  the  stock  was  issued,  for  the  difference  between  the  value  of 
the  property  and  the  par  value  of  the  stock.*^* 

In  determining  the  jralue  of  property  thus  received  in  payment  for 
stock,  the  true  vaJuation  iT  the "value'To  the  company;  and  where  the 
property  has  been  produced  by  the  labor  and  at  the  expense  oi  the 
person_Jrom  whom  it  is  recerve3T''aTaif  proSt'  toTirni  is  to  ^  j^clu^- 
ed.'^^*  If  the  property  is  taken  by  the  corporation  at  an  honest  val- 
uation, fairly  made  and  agreed  upon,  the  transaction  will  not  be  ren- 
dered invalid  by  the  fact  that  its  value,  estimated  in  the  light  of  sub- 
sequent events,  does  not  equal  the  amount  at  which  it  was  received.^^* 
It  will  be  presumed,  in  the  absence  of  any  proof  as  to  the  value  of 
property  received  in  payment  for  stock,  that  it  was  adequate.^^* 

172  Lloyd  V.  Preston,  146  U.  S.  630, 13  Sup.  Ct  131,  36  L.  B3d.*llll,  affirming: 
(C.  C.)  86  Fed.  54,  1  L.  R.  A.  140. 

ITS  Gamble  v.  Water  Co.,  123  N.  Y.  91,  25  N.  B.  201,  9  L.  R.  A.  527.  In  this 
case  a  shareholder  in  a  water  company,  having  built  a  system  of  pipes,  etc., 
suitable  for  an  extension  of  the  company's  plant,  and  having  sold  the  same 
to  the  corporation  for  stock  and  bonds,  it  was  held  that,  in  determining  the 
value  of  the  property,  the  question  was  the  value  to  the  company,  and  that 
there  should  be  included  In  the  estimate,  in  addition  to  the  money  actually 
expended  for  labor  and  materials,  an  adequate  charge  by  the  owner  and  his 
assistant  for  personal  services  in  superintending  the  work,  interest  upon  the 
money  Invested,  amounts  saved  by  fortunate  purchases  of  material,  and  a 
reasonable  profit  upon  the  undertaking,  having  regard  to  the  nature  and  risks 
of  the  work.  As  to  the  elements  to  be  considered  in  estimating  value,  see 
f>nM4»»*^j  qt^^nrt^-j^iLry  «  1(U  :i2  Sup.  Gt.  585,  86  L.  Ed.  363. 


1T4  Colt  V.  AmalgamaTTiig  Co.,  119  U.  S.  343,  7  Sup.  Ct  231,  30  L.  Bd.  420, 
1  Cumming,  Cas.  Priv.  Corp.  847;  Carr  v.  Le  Fevre,  27  Pa.  413;  Richardson 
▼.  Treasure  Hill  Min.  Co.,  23  Utah,  306,  65  Pac.  74. 

ITS  Davis  Y.  Chemical  Co.,  101  Ala.  127,  8  South.  496. 
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Same — Creditors  Who  Cannot  Complain. 

The  ijiif>  t-qsi*^0"  ^^y  ^^Hitnfg  of  aq  ipgnlvent  corporation  can 
^^M.^^t"  pfr.s^"^_t(>  whnm  ^^^  ^ng^r^^ij^p^aQ  icch^h  stock  as  full 
paid,  when  nothing  at  all,  or  only  a  part  of  it»  has  been  paid,  beinj 
that  holding  such  stock  out  to  the  public  as  full  paid  is  a  fraud  upon 
personsjlfiaiiag  with  the  corporation  on  the  faith  of  the  stock  being 
actually  fully  paid  for,  only  those  creditors  who  come  withip  tl^e  rea- 
son  of  the  rule  can  complain/"  It  follows  that  creditors  caunot 
atFiiLk  a  ll<Ul!>[lCflAn  by  which  a  corporation  has  issued  stock  gratui- 
tousty^f'for  a  cash  discount,  or  for  property  worth  less  than  the 
amount  of  the  stock,  if  they  knew  the  facts,  and  did  not  give  credit 
to  the  corporation  in  the  belief  that  the  stock  was  fully  paid.  In  Coit 
V.  North  Carolina  Gold  Amalgamating  Co.*^'  it  was  held  that  where, 
upon  the  purchase  of  additional  property  by  a  corporation,  its  capital 
stock  was  increased  by  the  issue  to  the  stockholders,  upon  the  sur- 
render of  their  old  certificates,  of  new  stock  to  a  much  greater  extent 
than  the  value  of  the  additional  property,  the  stockholders  could  not 
be  held  liable  on  the  stock  at  the  suit  of  a  creditor  who  was  cognizant 
of  the  whole  transaction,  and  acquiesced  in  it.*^*  So,  when  the  stock 
of  a  corporation  is  increased,  and  the  increased  stock  issued  for  less 
than  its  value,  persons  who  became  creditors  of  the  corporation  prior 
to  the  increase  cannot  hold  the  purchasers  or  holders  of  such  stock 
liable  for  its  value;  for  they  could  not,  by  any  legal  presumption, 
have  trusted  the  corporation  upon  the  faith  of  such  stock.^^*     But 

iTe  Ante,  p.  360. 
_iT7  llgU.  8^43.  7  Sup.  Ct  231,  30  L.  Ed.  420,  1  Gumming,  Caa  Prlv.  Corp. 

m, 

ITS  And  see  Whltehlll  ▼.  Jacobs,  75  Wis.  474,  44  N.  W.  630;  First  Nat  Bank 
V.  Gustln  Minerva  Con.  Mln.  Co.,  42  Minn.  327,  44  N.  W.  108,  6  L.  R.  A.  676, 
18  Am.  St  Rep.  510,  1  Cummlng,  Cas.  Priv.  Corp.  850;  Hospes  ▼.  Car  Co.. 
48  Minn.  174,  50  N.  W.  1117,  15  L.  R.  A.  470,  31  Am.  St  Rep.  637,  1  Cumming, 
Cas.  Prlv.  Corp.  885;  Rlckerson  Roller-Mlll  Co.  v.  Farrell  Foundry  &  Machine 
Co.,  75  Fed.  554,  23  C.  C.  A.  302;  State  Trust  Co.  v.  Turner,  111  Iowa,  664, 
82  N.  W.  1029,  53  L.  R.  A.  136 ;  Colonial  Trust  Co.  T.  McMillan,  188  Mo.  547, 
87  S.  W.  933,  107  Am.  St  Rep.  335.  Where  the  articles  of  a  corporation  were 
recorded  as  required  by  law,  and  provided  that  only  15  per  cent  of  the  par 
value  of  the  stock  subscribed  should  be  collected,  and  that  such  limitation 
should  not  be  changed  except  by  unanimous  consent  of  the  stockholders,  and 
showed  the  amount  subscribed  by  each  stockholder  and  the  cash  paid  there- 
for, the  unpaid  portion  of  such  stock  was  not  an  asset  for  the  benefit  of  the 
creditors,  since  the  recorded  articles  gave  notice  of  the  liability  of  the  stock- 
holders.   Bent  V.  Underdown,  156  Ind.  516,  60  N.  E.  307. 

iTo  Handley  v.  Stutz,  139  U.  S.  417,  11  Sup.  Ct.  530,  35  L.  Ed.  227,  1  Cumming, 
Cas.  Priv.  Corp.  855,  affirming  (C.  C.)  41  Fed.  531.  And  see  Graham  v.  Rail- 
road Co.,  102  U.  S.  148,  26  L.  Ed.  106,  1  Cumming,  Cas.  Prlv.  Corp.  1006; 
Wallace  v.  Carpenter  Electric  H.  Mfg.  Co.,  70  Minn.  321,  73  N.  W.  189,  68 
Am.  St  Rep.  530. 
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persons  who  become  creditors  after  the  increase  is  voted  are  entitled 
to  look  to  those  who  subsequently  receive  the  stock,  though  their  debts 
are  contracted  before  the  stock  is  received.*** 

"The  whole  doctrine  that  the  capital  stock  of  corporations  is  a 
trust  fund  for  the  payment  of  creditors  rests  upon  the  equitable  con- 
sideration that  the  distribution  of  the  capital  among  stockholders  with- 
out making  adequate  provision  for  the  payment  of  debts,  or  the  issue 
of  fictitiously  paid-up  stock,  is  a  fraud  upon  creditors  who  contract 
with  the  corporation  in  reliance  upon  its  capital  remaining  intact,  or 
in  reliance  upon  the  professed  capital  having  been  in  fact  paid  up  in 
full.  But,  when  the  reason  for  the  rule  does  not  exist,  the  rule  itself 
ceases  to  apply.  This  trust  does  not  arise  absolutely  in  every  case  in 
favor  of  any  and  every  creditor.  It  is  not  true,  and  no  case  can  be 
found  which  holds,  that  it  is  in  the  power  of  a  creditor  in  every  and 
all  cases,  as  a  matter  of  right,  to  institute  an  inquiry  as  to  the  value 
or  amount  of  the  consideration  given  for  stock  issued  as  fully  paid  up, 
any  more  than  it  would  be  his  right,  in  any  and  every  case,  to  inquire 
into  the  distribution  of  the  capital  among  the  shareholders.  It  is  only 
those  creditors  who  can  fairly  allege  that  they  have  relied,  or  whom 
the  law  presumes  to  have  relied,  upon  the  amount  of  capital  stock  of 
the  company,  who  have  a  right  to  make  such  inquiry,  or  in  whose 
favor  equity  will  impress  a  trust  upon  the  subscription  to  the  stock, 
and  set  aside  a  fictitious  arrangement  for  its  payment."  *•* 

In  some  states,  however,  by  statute,  the  right  of  the  creditor  to  en- 
force liability  against  the  stockholder  who  has  not  paid  in  full  is  not 
dependent*  upon  the  knowledge  possessed  by  the  creditor  that  the  sub- 
scription for  the  stock  was  not  paid  in  fuU.'^ 

Effect  of  Constitutional  and  Statutory  Provisions. 

In  a  number  of  states  constitutional  or  statutory  provisions  have 
been  adopted  or  enacted  with  a  view  to  preventing  the  issue  of  wa- 
tered stock.  These  provisions  vary  somewhat  in  the  different  states. 
Even  where  they  are  similar,  the  courts  have  not  always  agreed 
in  construing  them. 

In  quite  a  number  of  states  it  is  provided,  in  substance,  that  no 
corporation  shall  issue  stock  except  for  labor  done,  services  performed, 
or  money  or  property  actually  received;  and  all  fictitious  increase  of 
stock  shall  be  void.  If  effect  is  given  to  the  language  of  this  statute, 
it  seems  clear  that  stock  issued  by  a  corporation  without  any  considera- 

180  Handley  ▼.  Stutz,  supra. 

i«i  First  Nat  Bank  ▼.  Oustln  Minerva  Con.  Biin.  Co.,  42  Miim.  827,  44  N. 
W.  198,  6  L.  R.  A.  676,  18  Am.  St  Rep.  510,  1  Oumining,  Gas.  Priv.  Corp.  850. 

*  Sprague  v.  National  Bank  of  America,  172  111.  149,  50  N.  E.  19,  42  L.  R.' A. 
606,  64  Am.  St  Rep.  17. 
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tion  at  all  is  absolutely  void,  and  the  holders  do  not  become  stock- 
holders at  all  for  any  purpose.  It  was  so  held  by  the  supreme  court 
of  Colorado,  where  a  holder  of  such  stock  sought  to  maintain  an  ac- 
tion, the  right  to  maintain  which  depended  upon  his  being  a  stock- 
holder.*®* It  would  seem  to  follow  necessarily  from  this  construc- 
tion that  the  corporation  could  refuse  to  recognize  him  as  a  stock- 
holder, and  that  he  could  not  be  held  liable  to  creditors.***  A  con- 
tract which  contemplates  the  violation  of  this  provision  is  illegal  and 
void.***  While  a  contract  by  a  corporation  to  issue  stock  in  viola- 
tion of  the  statute  for  labor  and  property  is  executory,  the  corporation 
may  maintain  a  suit  to  rescind  the  contract.***  In  such  a  case  it  has 
been  held  the  contractor  may  recover  from  the  corporation  the  value 
of  the  labor  and  materials  actually  furnished  by  him,  if  his  conduct 
has  been  free  from  actual  bad  faith.***  By  the  better  opinion,  a  per- 
son who  has  entered  into  a  contract  to  take  stock  to  be  issued  in  vio- 
lation of  the  statute  may  withdraw  before  it  is  issued,  and  recover 
money  paid  by  him  under  the  contract,  for,  if  an  illegal  agreement  is 
not  malum  in  se,  but  merely  malum  prohibitum,  a  locus  poenitentise 
remains ;  and,  while  the  illegal  object  has  not  been  carried  out  by  per- 
formance of  the  agreement,  it  may  be  repudiated,  and  money  paid  un- 
der it  may  be  recovered.**^  But,  if  the  stock  has  been  issued,  and 
the  illegal  object  thereby  carried  out,  such  an  action  cannot  be  main- 
tained.*** 

The  constitution  of  Arkansas  provides  that  "no  private  corporation 
shall  issue  stocks  or  bonds  except  for  money  or  property  actually  re- 
ceived or  labor  done,  and  all  fictitious  increase  of  stock  or  indebted- 
ness shall  be  void."  In  Memphis  &  L.  R.  R.  Co.  v.  Dow  *••  the  su- 
preme court  of  the  United  States,  construing  this  provision,  held  that 
it  was  not  intended  to  make  the  validity  of  every  issue  of  stock  or 

iss  Arkansas  River  L.  T.  ft  C.  Co.  t.  Fanners'  Loan  &  Trust  Co.,  13  Colo. 
587,  22  Pac.  954.  See,  also,  Kellerman  ▼.  Maier,  116  Cal.  416,  48  Pac.  377; 
KimbaH  ▼.  New  England  Roller  Orate  Co.,  69  N.  H.  485,  45  Atl.  253;  First 
Ave.  Land  06.  ▼.  Parker,  111  Wis.  1,  86  N.  W.  604,  87  Am.  St  Rep.  841. 

188  But  see  Nenny  ▼.  Waddill,  6  Tex.  Civ.  App.  244,  25  S.  W.  808. 

is«  Williams  ▼.  Evans,  87  Ala.  725,  6  South.  702,  6  L.  R.  A.  218;  Oarrett 
T.  Mining  Co.,  118  Mo.  330,  20  S.  W.  965,  35  Am.  St  Rep.  718. 

iSB  New  Castle  Northern  Ry.  Co.  ▼.  Simpson  (C.  C.)  21  Fed.  533. 

is«New  Castle  Northern  Ry.  Co.  v.  Simpson,  supra.  See,  also.  Potter  v. 
Necedah  Lumber  Co.,  106  Wis.  25,  80  N.  W.  88.  81  N.  W.  118. 

187  Congress  &  Empire  Spring  Co.  v.  Knowlton,  108  U.  S.  49,  26  L.  Bd.  847, 
affirming  14  Blatchf .  364,  Fed.  Cas.  No.  7,906 ;  Clark,  Cont  (2d  Od.)  33&  Oob- 
tra,  Knowlton  t.  Spring  Co.,  57  N.  Y.  51& 

188  Clarke  t.  Lumber  Co.,  59  Wis.  655,  18  N.  W.  492. 

i8»i20  U.  S.  287,  7  Sup.  Ct  482,  30  L.  Ed.  595.  Compare  New  Castle 
Northern  Ry.  Co.  v.  Simpson  (O.  C.)  21  Fed.  533. 
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bonds  by  a  private  corporation  depend  upon  the  inquiry  whether  the 
money,  property,  or  labor  actually  received  therefor  was  of  equal 
value  in  the  market  with  the  stock  or  bonds  so  issued ;  or  to  restrict 
corporations,  acting  with  the  approval  of  their  stockholders,  in  the 
exchange  of  their  stock  or  bonds  for  money,  property,  or  labor,  upon 
such  terms  as  they  may  deem  proper,  provided  the  transaction  is  a  real 
one,  based  upon  a  present  consideration,  and  having  reference  to 
legitimate  corporate  purposes,  and  is  not  a  mere  device  to  evade  the 
law.  And  the  court  held  that  the  provision  did  not  prevent  mortgage 
bondholders,  who  bought  in  the  property  and  franchises  of  a  corpora- 
tion upon  foreclosure,  from  fixing  the  terms  upon  which  they  would 
surrender  those  interests,  and  that  they  might  reorganize  upon  sub- 
stantially the  same  basis,  as  to  capital  stock  and  bonded  indebtedness, 
as  that  of  the  old  corporation,  although  under  that  arrangement  they 
received  both  stock  and  bonds  to  a  large  amount,  of  which  the  amount 
of  the  stock  alone  was  sufficient  to  cover  the  full  value  of  the  property, 
rights,  and  privileges  of  the  reorganized  company. 

In  California,  under  such  a  provision,  it  was  held  that  an  increase 
of  stock  in  a  water  company,  and  an  issue  of  the  same  at  the  actual 
market  value,  which  was  less  than  the  par  value,  for  the  purpose  of 
enlarging  the  works,  was  not  a  fictitious  issue,  and  was  authorized.*** 

In  Peoria  &  S.  R.  Co.  v.  Thompson  *•*  it  was  held  that  a  similar 
provision  in  Illinois  applying  to  railroad  companies  was  intended  to 
prevent  reckless  and  unscrupulous  speculators,  under  the  guise  or 
pretense  of  building  a  railroad  or  of  accomplishing  some  other  legiti- 
mate corporate  purpose,  from  fraudulently  issuing  and  putting  upon 
the  market  bonds  or  stocks  that  do  not,  and  are  not  intended  to,  repre- 
sent money  or  property  of  any  kind,  either  in  possession  or  in  ex- 
pectancy, the  stock  or  bonds  in  such  case  beiifg  entirely  fictitious; 
that  it  was  not  intended  to  interfere  with  the  usual  and  customary 
methods  of  raising  funds  by  railroad  companies  by  the  issue  of  its 
stock  or  bonds,  for  the  purpose  of  building  their  roads,  or  of  accom- 
plishing other  legitimate  corporate  purposes. 

Such  a  provision  prohibits  the  issue  of  stock  to  subscribers  on  pay- 
ment in  cash  of  a  less  sum  than  its  par  value.***  And  it  has  been 
held  that  it  prohibits  a  corporation  from  doubling  its  capital  stock,  and 
distributing  the  new  stock  among  the  stockholders  as  a  stock  divi- 


i»o  Stein  ▼.  Howard,  65  Cal.  616,  4  Pac.  662.  And  see  Mathls  ▼.  Prldham,  1 
Tex.  Civ.  App.  58,  20  S.  W.  1015 ;  Nelson  v.  Hubbard,  96  Ala.  238,  11  South. 
428,  432,  17  L.  R.  A.  875. 

i»i  103  111.  187.  See,  also,  Sprague  v.  National  Bank  of  America,  172  111. 
149,  50  N.  B.  19,  42  L.  R.  A.  606,  (54  Am.  St.  Rep.  17. 

i»a  Williams  t.  Evans,  87  Ala.  725,  6  South.  702,  6  L.  R.  A.  2ia 
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dend  on  the  ground  that  its  original  capital  stock  has  been  invested 
in  property  which  has  more  than  doubled  in  value. *•• 

As  we  have  seen,  the  New  York  court  has  held,  in  the  absence  of 
constitutional  or  statutory  prohibition,  that  a  corporation,  in  issuing 
stock  in  pa3mient  of  property,  may  issue  it  at  its  actual,  instead  of 
its  par,  inaluc.***  The  New  York  statute  relating  to  manufacturing 
corporations  provides  that  on  the  purchase  of  property  by  such  a 
corporation,  stock  may  be  issued  "to  the  amount  of  the  value  of  the 
property"  in  payment,  and  that  the  stock  so  issued  shall  be  taken 
to  be  full-paid  stock.  It  has  been  held  that  the  statute  means  that  the 
stock  must  bo  issued  at  its  par  value,  though  that  may  be  greater  than 
its  market  value.**' 

In  Alabama  there  are  constitutional  and  statutory  provisions  pro- 
hibiting the  issue  of  stock  except  for  money  or  property  actually  re- 
ceived, and  requiring  all  stock  subscriptions  to  be  paid  in  money, 
or  in  labor  or  property  at  its  money  value.  Under  these  provisions 
it  was  said  in  Elj^on  Land  Co.  v.  Birmingham  Warehouse  &  Elevator 
Co.***  that  subscribers  who  pay  their  subscriptions  in  labor  or  prop- 
erty of  a  less  money  value  than  the  amotmt  of  their  subscriptions, 
though  this  is  done  by  all  the  subscribers,  and  though  there  is  no 
fraud,  are  liable  to  creditors  of  the  corporation  for  the  difference 
between  the  value  of  the  property  and  the  amount  of  their  subscrip- 
tions. The  dictum  in  this  case  goes  much  further  than  was  neces- 
sary. The  defendants  had  organized  a  corporation  with  a  capital 
stock  of  $250,000,  and  subscribed  for  the  whole  amount.  In  pay- 
ment of  their  subscription  they  transferred  to  the  company  a  bond 
for  title  for  land  for  which  they  had  paid  only  $5,000.  For  the  bal- 
ance of  the  purchase  money  (about  $50,000)  the  company  executed  its 
notes.  The  land  was  worth  no  more  than  was  paid  for  it.  Here, 
therefore,  was  a  case  in  which  there  was  so  great  a  difference  be- 
tween the  amount  of  stock  and  the  value  of  the  property  that  the 
court  could  have  held  it  to  be  a  case  of  fraud  in  law,  and  the  decision^ 
on  the  facts,  is  nothing  more  than  an  application  of  the  doctrine 
explained  in  a  preceding  paragraph.  The  New  York  cases  under 
a  similar  provision  are  to  the  same  effect.^*^  It  is  not  to  be  supposed 
that  the  Alabama  court  would  hold  a  transaction  by  which  a  corpora- 
tion receives  property  in  pa)mient  for  stock  invalid  as  against  credit- 

i»B  Fitzpatrlck  ▼.  Publishing  Co.,  83  Ala.  604,  2  South.  727. 

!•*  Van  CJott  ▼.  Van  Brunt,  82  N.  T.  535. 

195  Gamble  ▼.  Water  Co.,  123  N.  T.  91,  26  N.  B.  201,  9  L.  R.  A.  627. 

it»«  92  Ala.  407,  9  South.  129,  12  L.  R.  A.  807,  26  Am.  St  Rep.  66,  1  Cum- 
mlng,  Cas.  Priv.  Corp.  870.  See,  also,  Van  Cleve  v.  Berkey*  143  Mo.  109,  44 
S.  W.  743,  42  L.  R.  A.  693. 

i»T  Ante,  p.  367. 
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ors,  where  there  was  no  actual   fraud,  and  the  overvaluation  was 
not  intentional,  but  was  due  merely  to  error  of  judgment 

Liability  of  Transferees. 

Where  stock  is  issued  by  a  corporation  as  full  paid  on  payment 
of  a  part  only,  and  the  person  to  whom  it  is  issued  transfers  the  same 
to  a  purchaser  with  notice,  the  transferee  stands  in  the  transferror's 
shoes,  and  will  be  liable  on  the  stock  to  the  same  extent  as  the  trans- 
ferror. But,  if  the  transfer  is  to  a  purchaser  without  notice,  no  such 
liability  attaches.  The  stock,  in  his  hands,  must  be  regarded  as  full 
paid.^**  It  was  said  by  the  court  of  appeals  of  Maryland  in  Brant 
V.  Ehlen:***  "The  liability  for  subscription  to  the  stock  of  a  cor- 
poration is  founded  on  contract.  Where  one  agrees  to  take  a  cer- 
tain number  of  shares,  the  law  implies  a  promise  to  pay  for  them  ac- 
cording to  the  terms  of  his  subscription.  If  they  are  sold  before 
all  installments  are  paid,  and  are  bought  with  such  knowledge,  the 
law  implies  a  promise  on  the  part  of  the  purchaser  to  pay  whatever 
may  be  due  thereon,  according  to  the  terms  of  the  original  subscrip- 
tion. In  such  cases  the  purchaser  stands  in  the  shoes  of  the  original 
subscriber.  These  are  elementary  principles,  about  which  there  can 
be  no  contention.  But  where  shares  are  issued  by  the  company  to 
the  subscriber  as  full-paid  shares,  and  are  sold  by  the  subscriber  as 
such,  there  is  no  ground  on  which  a  promise  can  be  implied,  on  the 
part  of  the  purchaser  without  notice,  to  be  answerable,  either  to  the 
company  or  to  its  creditors,  should  the  representations  on  the  faith 
of  which  he  purchased  prove  to  be  false.  He  could  not  be  held  liable 
on  the  ground  of  contract,  because  he  never  agreed  to  purchase  any 
other  shares  than  full-paid  shares;  and,  if  it  be  said  that  the  shares 
were  fraudulently  issued,  he  could  not  be  held  liable  on  the  ground 
of  fraud,  because  he  was  in  no  sense  a  party  to  the  fraud."  Nor  can 
he  be  held  liable  in  such  a  case  under  the  doctrine  that  the  unpaid 
subscriptions  of  an  insolvent  corporation  constitute  a  trust  fund  for 
the  payment  of  its  debts,  for  the  doctrine  does  not  apply  in  such  a 
case."* 

i»8  Brant  v.  Ehlen,  59  Md.  1 ;  Du  Pont  v.  Tilden  (0.  C.)  42  Fed.  87 ;  Steacy  ▼. 
Railroad  Co.,  6  Dill.  348,  Fed.  Oas.  No.  13,329;  Cleveland  Rolling-Mill  Ck).  v. 
Texas  &  St  L.  Ry.  Co.  (C.  C.)  27  Fed.  250;  Young  v.  Iron  Co.,  65  Mich. 
Ill,  81  N.  W.  814;  Wallace  v.  Carpenter  Electric  H.  Mfg.  Co.,  70  Minn.  321, 
73  N.  W.  189,  68  Am.  St  Rep.  530;  Sprague  ▼.  National  Bank  of  America, 
172  111.  149,  50  N.  B.  19,  42  L.  R.  A.  606,  64  Am.  St  R-y/  17;  Berry  v. 
Rood,  168  Mo.  316,  67  S.  W.  644;  Allen  v.  (^^^i^*.  t22  Ga.  552,  50  S.  B.  494. 
And  see  Libby  ▼.  Tobey,  82  Me.  397,  19  Atl.  90%. 

i9»  59  Md.  1.  soo  Brant  v.  Ehlen,  supra* 
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ACTIONS  BT  STO0KHOIJ>EB8  FOB  IKJUBIES  TO  OOBPOBATION 

^□rTEBFEBEHOE  IK  lIAHAOEMZaVT. 


149«  AT  UkW— A  stookholder  eannot  maJiitifcln  an.  aetioii  at  law  for 

injiivy  to  the  eorporation.     Suoh  am  aetios  oaa.  only  be  liroiisht 
hj  the  eorporatioB. 

150.  IN  EQUITT— The  oorporatioii  is  the  proper  party  to  ave  in  equity 
to  redreaa  or  prevent  -wrongm  affalnat  Ity  oonunltted  or  threaten- 
ed, either  by  atransere,  or  by  Ita  own  offioera  or  affenta;  bnt  a 
oonrt  of  eqnlty  will  entertain  aneh  a  anlt  by  a  atoohholder,  on 
behalf  of  hlmaelf  and  the  other  atoohholdera,  ivhere^  for  any 
reaaon,  redreaa  or  protection  eannot  be  obtained  throv^h  the 
corporation  or  Ita  ofioera. 

16I«  To  enable  a  atochholder  to  malntatii  In  a  oonrt  of  equity,  In  hla 
own  name,  a  anlt  f  CMinded  on  a  rlcht  of  action  ezlatlng  In  the 
corporation  Itaelf,  and  In  which  the  corporation  Itaelf  la  the 
proper  party  to  ane,  there  mnat  eadat  aa  the  foundation  of  the 
aultt 

<a)  Some  action  or  threatened  action  of  the  mLanaglns  board  of  dl- 
reetora  or  truateea  of  the  corporation  which  la  beyond  the  au- 
thority conferred  upon  themi  by  the  charter  or  other  aouree  of 
organiaation. 

Cb)  Or  auch  a  fraudulent  tranaaction  comipleted  or  contemiplated  by 
the  aetlngf  managera,  in  connection  with  aome  other  party  or 
among  themaelTca,  or  urlth  other  ahareholdera,  aa  will  reault 
in  aerioua  Injury  to  the  corporation,  or  to  the  intereata  of  the 
other  atochholdera. 

<c)  Or  the  board  of  directora  or  truateea,  or  a  majority  of  them, 
miuat  be  acting  for  their  own  intereata,  in  a  mianner  deatructlTe 
of  the  corporation  Itaelf,  or  of  the  rlghta  of  the  other  ahare- 
holdera. 

<d)  Or  the  nuijorlty  of  the  atochholdera  themiaelTea  miuat  be  ep- 
preaalvely  and  Illegally  purauing  a  eourae  which  la  in  violation 
of  the  rlghta  of  the  other  ahareholdera,  and  urhich  can  only  be 
reatralncd  by  the  aid  of  a  court  of  equity* 

(e)  In  addition  to  the  eziatenoe  of  grlcTancea  calling  for  equitable 
relief.  It  miuat  appear  that  the  comiplainant  haa  ezhauated  all 
the  meana  within  hla  reach  to  obtain,  within  the  corporation 
Itaelf,  the  redreaa  of  hla  gricrancea.  He  miuat  apply  to  the 
mianaging  oAcera  to  tahe  action  in  the  corporate  namei  and  If 
he  falla  with  them,  he  miuat,  if  the  miatter  will  admit  of  the 
delay,  aeeh  to  obtain  action  by  the  atochholdera  aa  a  body,  un- 
leaa  for  aomie  reaaon  auch  attemipt  would  be  uaeleaa. 

As  was  explained  in  treating  of  the  nature  of  a  corporation,  the 
corporate  body  exists  in  law  as  a  legal  entity,  separate  and  distinct 
from  the  members  who  compose  it.  The  corporation  and  its  mem- 
bers are  not  the  same  thing  for  the  purpose  of  suits  to  redress  injuries 
to  the  corporation.  A  corporation  is  a  collection  of  individuals,  it 
ts  true;  but  the  individuals  in  their  collective  capacity  are  represented 
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by  the  corporation,  the  artificial  person.  An  infringement  of  their 
collective  rights  is  an  injury  to  the  corporation,  for  which  an  action, 
if  brought  at  all,  must  be  brought  by  the  corporation.  For  such  in- 
juries, as  a  general  rule,  the  individual  members  cannot  sue.  This 
applies  not  only  to  injuries  inflicted  by  strangers,  but  it  also  applies 
to  injuries  resulting  from  the  wrongs  of  the  ofHcers  or  agents  of  the 
corporation. 

Actions  at  Law. 

It  is  well  settled  that  a  stockholder  cannot  maintain  an  action  at 
law  for  injury  to  the  corporation,  either  by  its  officers  or  by  a  stran- 
ger. The  property  of  a  corporation  belongs  to  the  corporation  as  a 
distinct  legal  entity  separate  from  the  members  who  compose  it,  and 
for  any  injury  thereto  the  corporation  must  sue.  Neither  a  single 
stockholder,  for  instance,  nor  even  all  of  the  stockholders,  could  main- 
tain trover  or  trespass  for  conversion  of  or  injury  to  the  corporate 
property,  or  replevin  to  recover  the  same;  but  all  such  suits  must  be 
brought  by  the  corporation.***  Nor  can  a  stockholder  maintain  an 
action  at  law  against  the  directors  or  other  officers  of  a  corporation 
for  their  negligence  or  misfeasance  in  conducting  its  affairs,  whereby 
the  capital  is  wasted  and  lost,  though  the  shares  are  thereby  rendered 
worthless.  Such  an  action,  when  it  can  be  maintained  at  all,  must 
be  brought  by  the  corporation,  for  the  injury  is  to  the  corporation.*®* 
All  injuries  to  corporate  property  are  indirectly  injurious  to  the  stock- 
holders, but  at  law  their  rights  must  invariably  be  asserted  through  the 
corporation.  If,  for  any  reason,  the  corporation  will  not  sue  for  in- 
juries suffered  by  it,  the  remedy  of  a  stockholder,  if  he  has  any,  is 
in  equity. 

The  rule  which  restrains  the  stockholder  from  suing  to  redress 
wrongs  against  the  corporation  does  not  operate  to  restrain  him  from 
suing  to  redress  wrongs  which  are  not  only  wrongs  against  the  cor- 
poration, but  also  violations  of  duties  arising  from  contracts  or  other- 

201  Ante,  pp.  5,  6;  Tomllnson  ▼.  Bricklayers*  Union  No.  1,  87  Ind.  308, 
1  Gumming,  Caa.  PrlT.  Corp.  33;  Button  v.  Hoffman,  61  Wis.  20,  20  N.  W. 
667,  50  Am.  Rep,  131,  1  Gumming,  Gaa.  Prlv.  Gorp.  38.  The  mere  fact  that 
one  has  become  sole  owner  of  the  stock  does  not  entitle  him  to  sue  in  his 
own  name  on  an  account  stated.  Randall  v.  Dudley,  111  Mich.  437,  69  N.  W. 
729. 

soa  Smith  ▼.  Hurd,  12  Mete.  (Mass.)  371,  46  Am.  Dec.  690,  1  Gumming,  Gas. 
Priv.  Gorp.  792;  Talbot  v.  Scrlpps,  31  Mich.  268;  Allen  ▼.  Ourtls,  26  Gonn.  456; 
GoUier  v.  Deering  Gamp  Ground  Ass'n,  66  S.  W.  183,  23  Ky.  Law  Rep.  1799; 
Kavanaugh  v.  Gommonwealth  Trust  Go.,  181  N.  T.  121,  73  N.  E.  662.  An 
action  at  law  cannot  be  maintained  by  a  stockholder  for  conspiracy  to  injure 
and  ruin  the  corporation.  Gonverse  v.  United  Shoe  M.  Go.,  185  Mass.  422,  70 
N.  B.  444;  Niles  y.  New  York  Gent  &  H.  R.  R.  Go.,  176  N.  Y.  U9»  68  N.  B.  142. 
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Wise  and  owing  directly  to  the  stockholders.  Thus,  if  a  stockholder 
pledge  his  stock  as  collateral  with  directors  of  the  corporation,  and 
they  enter  into  a  conspiracy  to  depreciate  the  price  of  the  stock  by 
using  their  power  as  directors,  for  the  purpose  of  buying  it  in  for 
less  than  its  value,  this  is  a  wrong,  not  only  against  the  corporation, 
but  against  the  pledgor,  for  which  there  is  a  direct  liability  to  him.* 

Suits  in  Equity. 

It  was  at  one  time  contended  that  a  court  of  equity  had  no  juris- 
diction over  a  corporation,  as  such,  at  the  suit  of  a  stockholder  for 
violations  of  its  charter.  But  that  it  has  such  jurisdiction  is  now 
well  settled.  It  was  said  by  the  supreme  court  of  the  United  States 
in  1866:  "It  is  now  no  longer  doubted,  either  in  England  or  the 
United  States,  that  courts  of  equity,  in  both,  have  a  jurisdiction  over 
corporations,  at  the  instance  of  one  or  more  of  their  members,  to 
apply  preventive  remedies  by  injunction,  to  restrain  those  who  ad- 
minister them  from  doing  acts  which  would  amount  to  a  violation 
of  charters,  or  to  prevent  any  misapplication  of  their  capital  or  prof- 
its which  might  result  in  lessening  the  dividends  of  stockholders,  or 
the  value  of  their  shares,  as  either  may  be  protected  by  the  franchises 
of  a  corporation,  if  the  acts  intended  to  be  done  create  what  is  in  the 
law  denominated  a  breach  of  trust.  And  the  jurisdiction  extends  to 
inquire  into,  and  to  enjoin,  as  the  case  may  require  that  to  be  done, 
any  proceedings  by  individuals,  in  whatever  character  they  may  pro- 
fess to  act,  if  the  subject  of  complaint  is  an  imputed  violation  of  a 
corporate  franchise,  or  the  cfenial  of  a  right  growing  out  of  it,  for 
which  there  is  not  an  adequate  remedy  at  law."  *®* 

If  a  case  arises  of  injury  to  a  corporation  by  some  of  its  members, 
or  by  its  officers,  or  by  strangers,  for  which  no  adequate  remedy  re- 
mains except  that  of  a  suit  by  individual  members  in  their  private 
characters,  asking  in  such  character  the  protection  of  those  rights 
to  which  in  their  corporate  character  they  are  entitled,  a  court  of 
equity  will  regard  the  claims  of  justice  as  superior  to  any  difficulties 

•  Ritchie  V.  McMullen,  79  Fed.  522,  25  C.  O.  A.  50;  Krohn  v.  Williamson 
(C.  C.)  62  Fed.  869.  Cf.  De  Neufvllle  v.  New  York  &  N.  Ry.  Co.,  81  Fed.  10. 
26  C.  C.  A.  306;  Fletcher  v.  Newmark  Telephone  Co.,  55  N.  J.  Eq.  47,  85  Atl. 
903. 

.  208  Dodge  T.  Woolsey,  18  How.  331,  15  L.  Ed.  401,  1  Oummlng,  Gas.  Prlv. 
Corp.  739.  And  see  Pratt  ▼.  Pratt,  Read  &  Co.,  33  Conn.  446,  455,  2  Cnmmlng. 
Cas.  Prlv.  Corp.  219;  Hartford  &  N.  H.  R.  Co.  ▼.  Croswell,  5  Hill  (N.  T.)  383. 
40  Am.  Dec.  354;  Stevens  y.  Railroad  Co.,  29  Vt  545;  Hardon  y.  Newton,  14 
Blatchf.  376,  Fed.  Oas.  No.  6,054,  1  Camming,  Cas.  Prlv.  Corp.  487;  Bacon  v. 
Robertson,  18  How.  (D.  S.)  480,  15  L.  Ed.  499,  1  Cumming,  Cas.  Priv.  Corp. 
468;  Robinson  v.  Smith,  3  Paige  (N.  Y.)  222;  Land,  Log  &  L.  Co.  v.  Mclntyre, 
100  Wis.  245,  75  N.  W.  964,  69  Am.  St  Rep.  915.  and  cases  cited  In  note  205, 
Infra. 
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arising  out  of  technical  niles  respecting  the  mode  in  which  corpora- 
tions are  required  to  sue,  and  will  entertain  a  suit  by  stockholders 
individually.*®*  Therefore  it  is  well  settled  that  if  the  majority  of 
the  stockholders  do  or  threaten  to  do  acts  which  are  ultra  vires  of 
the  corporation,  or  which  constitute  a  violation  of  the  rights  of  the 
other  stockholders,  and  the  directors  cannot  or  will  not  take  steps 
to  redress  or  prevent  the  wrong;  or  if  the  directors  or  other  officers 
do  or  threaten  such  acts,  and  the  majority  of  the  stockholders  par- 
ticipate or  acquiesce;  or  if  a  stranger  inflicts  an  injury,  and  the  cor- 
porate officers  and  majority  of  the  stockholders  fraudulently  refuse 
to  sue  for  redress — a  stockholder,  on  his  own  behalf,  or  on  behalf 
of  himself  and  others,  may  maintain  a  suit  in  equity  to  redress  or 
enjoin  the  wrong,  and  the  suit  cannot  be  defeated  on  the  ground  that 
the  injury  is  to  the  corporation,  and  that  it  ought  to  sue.*"*  Any 
other  rule  would  allow  the  majority  to  "freeze  out"  the  minority. 
They  could  violate  the  rights  of  the  minority  at  their  pleasure,  and 
could  put  all  the  assets  of  the  company  into  their  pockets;  and,  as 
they  could  prevent  a  suit  by  the  corporation,  the  minority  would  be 
without  any  means  of  redress. 

>04  Dictum  of  Vice  Chancellor  Wlgram  in  Foes  v.  Harbottle,  2  Hare,  461,  1 
Gamming,  Gas.  PrlT.  Corp.  693.    And  see  the  cases  hereafter  cited. 

S05  Atwood  T.  Merryweather,  U  R.  5  Eq.  464,  note,  1  Gumming,  Oas.  Priy. 
Gorp.  717;  Simpson  ▼.  Hotel  Co.,  8  H.  L.  Cas.  712;  Menier  v.  Telegraph  Works, 
9  Ch.  App.  850,  1  Camming,  Gas.  Prlv.  Corp.  722;  Booth  ▼.  Robinson^  55  Md. 
419;  Mason  t.  Harris,  11  Ch.  Dlv.  97,  1  Gumming,  Gas.  Priv.  Corp.  731;  Rus- 
sell V.  Waterworks  Co.,  L.  R.  20  Eq.  474,  1  Gmnming,  Gas.  Priv.  Corp.  726; 
Dodge  ▼.  Woolsey,  18  How.  (U.  S.)  331,  15  U  Ed.  401,  1  Gumming,  Caa.  Priv. 
Corp.  739;  Chicago  Oity  Ry.  Co.  t.  Allerton,  18  Wall.  (U.  S.)  233,  21  L.  Ed. 
902,  1  Gumming,  Cas.  Priv.  Corp.  762;  Zabrlskie  ▼.  Railroad  Co..  23  How.  (tJ. 
S.)  381,  16  L.  Ed.  488;  City  of  Davenport  v.  Dow8»  18  Wall.  (U.  S.)  626.  21  L. 
Ed.  938,  1  Gumming,  Gas.  Priv.  Gorp.  754;  Hawes  v.  City  of  Oakland,  104  U.  S. 
450,  26  L.  Ed.  827,  1  Giunming,  Cas.  Priv.  Corp.  756;  Nathan  v.  Tompkins,  82 
Ala.  437,  2  South.  747;  Peabody  v.  Flint,  6  Allen  (Mass.)  52,  1  Gumming,  Gas. 
Priv.  Gorp.  795;  Miner  v.  Ice  Co.,  93  Mich.  97,  53  N.  W.  218,  17  L.  R.  A.  412, 
2  Gamming,  Gas.  Priv.  Gorp.  234,  Shep.  Gas.  Corp.  181;  City  of  Chicago  v. 
Cameron,  120  111.  447,  11  N.  E.  899;  Bailey  y.  Gaslight  Co.,  27  N.  J.  Eq.  196, 
2  Gumming,  Gas.  Priv.  Gorp.  207;  Wayne  Pike  Co.  v.  Hammons,  129  Ind. 
368,  27  N.  E.  487;  Allen  v.  Curtis,  26  Conn.  456;  Slattery  v.  Transportation  Co., 
91  Mo.  217,  4  S.  W.  79,  60  Am.  Rep.  245;  Greaves  v.  Gouge,  69  N.  Y.  154; 
Brinckerhoff  v.  Bostwick,  88  N.  Y.  52;  Oogsvrell  v.  Bull,  39  Gal.  320;  Hazard 
V.  Durant,  11  R.  I.  195;  Exter  v.  Sawyer,  146  Mo.  302,  47  S.  W.  951;  Harding 
V.  American  Glucose  Co.,  182  111.  551,  55  N.  E.  577;  Schoening  v.  Sohwenk,  112 
Iowa,  733,  84  N.  W.  916;  Morris  v.  Elyton  Land  Co.,  125  Ala.  263,  28  South. 
513;  Watkins  v.  North  American  Land  &  T.  Co.,  107  La.  Ann.  107,  31  South. 
683 ;  Metcalf  v.  American  School  Furniture  Co.  (G.  C)  108  Fed.  909 ;  Pittsburg, 
G.,  G.  &  St.  L.  R.  Co.  V.  Dodd,  72  S.  W.  822,  24  Ky.  Law  Rep.  2057;  Glover  v. 
ManUa  Gold  Min.  &  MUl.  Co.  (S.  D.)  104  N.  W.  261. 
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To  entitle  a  stockholder  to  maintain  a  suit  in  equity  to  redress  a 
corporate  injury  from  an  act  done  or  to  prevent  a  corporate  injury 
from  an  act  threatened,  either  in  his  own  name,  or  on  behalf  of  him- 
self and  other  stockholders,  it  must  be  shown  that  every  reasonable 
effort  to  obtain  redress  or  protection  through  the  regularly  consti- 
tuted agents  and  controlling  power  of  the  corporation  has  proved 
unavailing.  It  must  be  made  to  appear  from  the  bill,  not  only  that 
the  directors  are  disabled,  by  their  disqualification  or  misconduct, 
to  sue,  or  that  they  have  wrongfully  refused  to  do  so  upon  a  proper 
demand;  but,  where  the  matter  will  admit  of  the  necessary  delay, 
and  it  is  practicable  to  call  upon  the  stockholders  to  act,  it  must  also 
be  shown  that  this  has  been  done.*®^  No  doctrine  in  the  law  of  cor- 
porations is  better  settled  than  this.  The  only  difficulty  is  in  its  ap- 
plication to  particular  cases.  It  is  not  enough  to  show  inability  or  re- 
fusal to  sue  on  the  part  of  the  directors,  but  it  must  be  shown  that 
for  some  reason  redress  cannot  be  obtained  by  calling  a  meeting  of 
the  stockholders,  who  would  have  the  power  to  direct  suit  to  be  brought 
in  the  name  of  the  corporation,  and  to  remove  the  oflfending  directors 
and  elect  others  who  would  institute  the  suit.**' 

«••  F088  v.  Harbottle,  2  Hare,  461,  1  Gumming,  Cas.  Prlr.  CJorp.  693;  Mozley 
y.  Alston,  1  Phil.  Cli.  790;  Russell  v.  Waterworks  Co.,  L.  R.  20  Eq.  474,  1 
Gumming,  Gas.  Priv.  Gorp.  725;  Hawes  v.  Glty  of  Oakland,  104  17.  S.  450,  26 
L.  Ed.  827,  1  Gumming,  Gas.  Prir.  Gorp.  756;  Allen  ▼.  Wilson  (G.  a)  28 
Fed.  677;  Booth  ▼.  Robinson,  55  Md.  419;  Brewer  v.  Boston  Theater,  104  Mass. 
378 ;  Dunphy  ▼.  Association,  146  Mass.  495,  16  N.  E.  426,  1  Gumming,  Gas.  Priv. 
Gorp.  769;  Mount  t.  Trust  Go.,  93  Ya.  427,  25  S.  E.  244;  Rathboaa  T.  Gas  Oo., 
31  W.  Va,  798,  8  S.  E.  570 ;  Doud  t.  Railway  Go.,  65  Wis.  108,  25  N.  W.  533. 
56  Am.  Rep.  620;  Hazard  ▼.  Durant,  11  R.  I.  195;  Black  v.  Huggins,  2  Tenn. 
Gh.  780;  Blair  v.  Telegram  Newspaper  Go.,  172  Mass.  201,  51  N.  E.  1060; 
Flynn  ▼.  Brooklyn  Gity  Ry.  Gb.,  158  N.  T.  493,  53  N.  B.  520;  Dillon  ▼.  Lee, 
110  Iowa,  156,  81  N.  W.  245;  Louisville  &  N.  R.  Go.  t.  Neal,  128  Ala.  149,  29 
South.  865;  Ulmer  ▼.  Maine  Real  Est  Go.,  93  Me.  324,  45  Atl.  41;  Wolf  t. 
Pennsylvania  R.  Go.,  195  Pa.  91,  45  Atl.  936;  Fry  v.  Rush,  63  Kan.  429,  65 
Pac.  701;  Kavanaugh  v.  Wetmore,  103  App.  Div.  95,  92  N.  Y.  Supp.  543.  It 
is  not  enough  to  make  a  request  that  suit  be  brought,  but  the  facts  on  which 
a  suit  could  be  maintained  must  be  submitted.  Doherty  y.  Mercantile  Trust 
Go.,  184  Mass.  500,  69  N.  E.  335. 

20T  Foss  V.  Harbottle,  2  Hare,  461, 1  Gumming,  Gas.  Priv.  Gorp.  693 ;  Mozley  v. 
Alston,  1  Phil.  Gh.  790;  Rathbone  v.  Gas  Go.,  31  W.  Va.  798,  8  S.  E.  570.  "In 
addition  to  the  existence  of  grievances  which  call  for  this  kind  of  relief,  it 
is  equally  important  that,  before  the  shareholder  is  permitted  in  his  own 
name  to  institute  and  conduct  a  litigation  which  usually  belongs  to  the  cor- 
poration, he  should  show  to  the  satisfaction  of  the  court  that  he  has  exhausted 
all  the  means  within  his  reach  to  obtain,  within  the  corporation  itself,  the 
redress  of  his  grievances  or  action  in  conformity  to  his  wishes.  He  must 
make  an  earnest,  not  a  simulated,  effort,  with  the  managing  body  of  the  cor- 
poration, to  induce  remedial  action  on  their  part,  and  this  must  be  made  ap- 
parent to  the  court    If  time  permitSi  or  has  permitted,  he  must  show,  if  he 
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When  the  directors  or  officers  of  a  corporation  cause  a  loss  of  cor- 
porate property  by  negligence  or  culpable  lack  of  prudence  or  fail- 
ure to  exercise  their  functions;  or  fraudulently  misappropriate  the 
corporate  property  in  any  manner,  whether  for  their  own  benefit  or 
for  the  benefit  of  a  third  person;  or  obtain  any  undue  advantage, 
benefit,  or  profit  for  themsdves  by  contract,  purchase,  sale,  or  other 
dealings  under  color  of  their  official  functions;  or  misuse  the  fran- 
chise; or  violate  the  rules  established  by  the  charter  or  by-laws  for 
their  management  of  the  corporate  affairs;  or  in  any  other  similar 
manner  commit  a  breach  of  their  fiduciary  obligations  towards  the 
corporation,  so  that  it  sustains  injury  or  loss,  and  a  liability  devolves 
upon  themselves, — then  the  corporation  is  the  party  to  sue  for  equita- 
ble relief,  and  in  such  cases  no  equitable  suit  for  relief  can  be  main- 
tained against  the  directors  or  officers  by  the  stockholder  or  stock- 
holders individually,  nor  by  a  stockholder  in  a  representative  capaci- 
ty on  behalf  of  all  the  others  similarly  situated,  unless  the  corporation 
either  actually  or  virtually  refuses  to  prosecute.*** 

The  effort  by  a  stockholder  to  induce  the  managing  body  of  the 
corporation  to  sue  must  have  been  earnest,  and  not  simulated.*®*  No 
request  at  all  to  sue  need  be  made  of  the  directors,  nor  of  the  stock- 
holders as  a  body,  if  it  is  clear  that  the  request  would  be  useless,*** 

fails  with  tlie  directors,  that  he  has  made  an  honest  effort  to  obtain  action 
by  the  stockholders  as  a  body  in  the  matter  of  which  he  complains.  And  he 
must  show  a  ease,  if  this  is  not  done,  where  it  could  not  be  done,  or  it  was 
not  reasonable  to  require  it.  The  efforts  to  induce  such  action  as  complainant 
desires  on  the  part  of  the  directors,  and  of  the  shareholders  when  that  Is 
necessary,  and  the  cause  of  failure  in  these  efforts,  should  be  stated  with 
particularity,  and  an  allegation  that  complainant  was  a  shareholder  at  the 
time  of  the  transactions  of  which  he  complains,  or  that  his  shares  have  de- 
volved on  him  since  by  operation  of  law,  and  that  the  suit  is  not  a  collusive 
one  to  confer  on  a  court  of  the  United  States  jurisdiction  In  a  case  of  which 
it  could  otherwise  have  no  cognizance,  should  be  in  the  bill,  which  should  be 
verified  by  affidavit"  Hawes  v.  City  of  Oakland,  supra.  And  see  "Additional 
Rules  of  Practice  in  Equity,"  No.  94,  104  U.  S.  ix;  post,  p.  — ;  Dickinson  v. 
Consolidated  Traction  Go.  (G.  C.)  114  Fed.  232;  Gorbus  ▼.  Alaska  Treadwell 
Gold  Min.  Co.,  187  U.  S.  458,  23  Sup.  Ct  157,  47  L.  Ed.  25C ;    10  Gyc.  982. 

208  Doud  V.  Railway  Co.,  65  Wis.  108^  25  N.  W.  633,  56  Am.  Rep.  620. 

«o»  Bacon  v.  Irvine,  70  Cal.  221,  11  Pac.  646;  Dannmeyer  v.  Coleman  (O.  G.) 
11  Fed.  97;  Hawes  v.  City  of  Oakland,  104  U.  S.  450,  26  L.  Ed.  827,  1  Gum- 
ming, Gas.  Priv.  Corp.  756;  City  of  Detroit  v.  Dean,  106  U.  S.  537,  1  Sup.  Ct 
560.  27  L.  Ed.  300. 

aio  Cit>'  of  Chicago  ▼.  Cameron,  120  111.447,  11  N.  E.  809;  Mack  v.  Iron  Co., 
I90  Ala.  396,  8  South.  150,  9  U  R.  A.  650;  Starbuck  v.  Trust  Co.  (Shepaug 
Voting  Trust  Cases)  60  Conn.  553,  24  Atl.  32;  Pencille  v.  State  Farmers'  Mut 
H.  Ins.  Co.,  74  Minn.  67,  76  N.  W.  1026,  73  Am.  St  Rep.  326;  Stahn  t.  Catawba 
Mills,  53  S.  G.  519,  31  S.  E.  498;  Schoening  t.  Schwenk,  112  Iowa,  733,  84  N. 
W.  916 ;  Rogers  v.  NashvUle,  C.  &  St  L.  Ry.  Co.,  91  Fed.  299,  33  a  C.  A.  517 ; 
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or  if  irreparable  injury  would  be  caused  by  the  delay.*  Thus,  when 
the  president  of  a  corporation  was  its  general  manager,  and  owned 
a  majority  of  the  stock,  it  was  held  that  a  demand  upon  him  to  sue, 
and  his  refusal,  was  sufficient  to  entitle  a  stockholder  to  sue  in  his  own 
name  to  have  construction  bonds  of  the  company,  unlawfully  issued 
by  the  president,  declared  ultra  vires  and  void.***  A  stockholder, 
complaining  of  misconduct  of  the  treasurer  of  a  corporation,  is  not 
excused  from  applying  to  the  directors  to  bring  suit,  before  bringing 
it  himself,  by  tfie  fact  that  the  treasurer  owns  the  majority  of  the 
stock ;  but  this  fact  does  excuse  him  from  applying  to  a  stockholders' 
meeting.***  It  it  not  enough,  to  excuse  application  to  the  directors 
or  stockholders  as  a  body,  to  show  that  they  would  probably  refuse  to 
take  steps  to  obtain  relief.*** 

Acts  within  the  Power  of  the  Majority — Discretionary  Powers. 

"Nothing  connected  with  internal  disputes  between  shareholders  is 
to  be  made  the  subject  of  a  bill  by  some  one  shareholder  on  behalf 
of  himself  and  others,  unless  there  be  something  illegal,  oppressive, 
or  fraudulent;  unless  there  is  something  ultra  vires  on  the  part  of 
the  company  qua  company,  or  on  the  part  of  the  majority  of  the  com- 
pany, so  that  they  are  not  fit  persons  to  determine  it;  but  every  liti- 
gation must  be  in  the  name  of  the  company,  if  the  company  really 
desire  it"  ***  Obviously  a  stockholder,  or  a  minority  of  the  stock- 
holders, cannot  maintain  a  suit  to  prevent  or  to  set  aside  a  transac- 
tion by  the  majority,  if  the  transaction  is  within  the  powers  of  the 
majority.  In  such  a  case  the  will  of  the  majority  must  govern,  and 
the  courts  will  not  interfere  merely  because  a  minority  of  the  stock- 
holders object  to  the  transaction,  and  deem  it  injurious  to  the  in- 
terests of  the  corporation.    As  was  said  by  the  Kentucky  court,  in  a 

Eldred  v.  American  Palace-Car  Co.  (C.  C.)  99  Fed«  168;  Appleton  v.  American 
Malting  Co.,  65  N.  J.  £q.  375,  54  Atl.  454;  McConnell  ▼.  Combination  Min.  & 
Mill.  Co.,  30  Mont  239,  76  Pac.  194,  104  Am.  St  Rep.  703.  A  request  to  sue 
need  not  be  made  to  the  directors,  if  tliey  are  the  wrongdoers.  Montgomery 
Traction  Co.  v.  Harmon,  140  Ala.  505,  37  South.  371;  Kern  v.  Arbeiter  Un- 
terstuetzungs  Verein,  139  Mich.  233,  102  N.  W.  746;  Columbia  Nat  Sand  D. 
Co.  V.  Washed  Sand  D.  Co,  (C.  C.)  136  Fed,  710. 

*  Brewer  y.  Boston  Theater  Co.,  104  Mass.  378;  Tevis  y.  Hammersmith,  31 
Ind.  App.  281,  66  N.  E.  79,  912,  affirmed  161  Ind.  74,  67  N.  B.  672. 

311  City  of  Chicago  v.  Cameron,  supra. 

sia  Dunphy  ▼.  Association,  146  Mass.  495,  16  N.  E.  426,  1  Camming,  Cas. 
Priv.  Corp.  769;  Ziegler  v.  Lake  Street  El.  R.  Co.,  76  Fed.  662,  22  C.  C.  A.  465. 
And  see  Allen  v.  Wilson  (C.  C.)  28  Fed.  677. 

2i»  Foote  ▼.  Mining  Co.  (C.  C.)  17  Fed.  46.  See,  also,  Decatur  Mineral  Land 
Co.  ▼.  Palm,  113  Ala.  531,  21  South.  315,  59  Am.  St  Rep.  140;  Siegman  v. 
Maloney,  65  N.  J.  Eq.  372,  54  Atl.  405. 

214  Macdougall  ▼.  Gardiner,  1  Ch.  Div.  13,  1  Cnmming,  Cas.  Priv.  Corp.  704. 
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suit  for  an  injunction,  relief  will  not  be  granted  unless  the  corpora- 
tion, represented  by  the  majority,  is  about  to  do  some  act  outside  of 
the  scope  of  its  authority,  or  in  disobedience  to  the  provisions  of  its 
constitution;  for  so  long  as  it  exercises  the  powers  granted  by  the 
charter  the  acts  of  the  company  must  be  treated  by  the  courts  as  the 
acts  of  all  the  stockholders.  Each  and  every  stockholder  contracts 
that  the  will  of  the  majority  shall  govern  in  all  matters  coming  within 
the  limits  of  the  act  of  incorporation ;  and  in  cases  involving  no  breach 
of  trust,  but  only  error  or  mistake  of  judgment  upon  the  part  of  the 
directors  who  represent  the  company,  individual  stockholders  have 
no  right  to  appeal  to  the  courts  to  dictate  the  Une  of  policy  to  be  pur- 
sued by  the  corporation.*** 

If  the  majority  of  the  stockholders  are  abusing  their  powers,  and 
are  depriving  the  minority  of  their  rights,  the  minority  may,  in  a 
proper  case,  come  into  a  court  of  equity,  and  sue  in  their  own  names 
to  maintain  their  rights.  But  they  cannot  sue  to  set  aside  some- 
thing which  the  majority  were  entitled  to  do,  though  it  may  have  been 
done  irregularly.  "If  the  thing  complained  of  is  a  thing  which,  in 
substance,  the  majority  of  the  company  are  entitled  to  do,  or  if  some- 
thing has  been  done  irregularly  which  the  majority  of  the  company 
are  entitled  to  do  regularly,  or  if  something  has  been  done  illegally 
which  the  majority  of  the  company  are  entitled  to  do  legally,"  the 
court  will  not  interfere  at  the  suit  of  individual  stockholders.*** 

It  has  been  held,  under  this  doctrine,  that  a  stockholder  in  a  cor- 
poration, the  charter  of  which  is  subject  to  amendment  or  repeal  at 
the  pleasure  of  the  legislature,  cannot  maintain  a  suit  to  restrain  the 
corporation  from  engaging  in  a  new  enterprise,  in  addition  to  that 
contemplated  by  the  charter,  but  of  the  same  kind,  if  it  is  sanctioned 
by  an  express  legislative  grant,  and  by  a  vote  of  the  majority  of  the 
stockholders.**^  As  to  this  proposition,  however,  there  is  much  doubt. 
Perhaps  the  weight  of  authority  is  against  it.*** 

115  Dudley  t.  High  School,  9  Bush  (Ky.)  576,  1  Oamming,  Cas.  Prlv.  Corp, 
767.  And  see  Fobs  y.  Harbottle,  2  Hare,  461, 1  Cumming,  Cas.  Prlv.  Corp.  693; 
Durfee  ▼.  Railroad  Co.,  6  Allen  (Mass.)  230,  1  Cumming,  Cas.  Priv.  Corp.  773 ; 
Bill  ▼.  Telegraph  Co.  (C.  C.)  16  Fed.  14;  Meredith  t.  New  Jersey  Zinc  &  I.  Oo., 
59  N.  J.  Eq.  257,  44  Atl.  55,  affirmed  60  N.  J.  Eq.  445,  50  Atl.  1119;  Trimble 
V.  American  Sugar  R.  Co.,  61  N.  J.  Eq.  340,  48  Atl.  912;  Metcalf  ▼.  American 
School  F.  Co.  (C.  C.)  122  Fed.  115.  See  ante,  p.  839,  for  the  application  of 
this  principle  to  suits  by  stockholders  to  compel  the  corporation  to  declare 
and  pay  a  diyldend. 

21  •  Macdougall  ▼.  Gardiner,  1  Ch.  DIt.  18,  1  Cumming,  Cas,  Priv.  Cbrp.  704. 
Per  Mellish,  L.  J. 

«i  T  Durfee  ▼.  Railroad  Co.,  5  Allen  (Mass.)  280, 1  Cumming,  Cas.  Priv.  Corp.  773. 

218  Compare  Zabriskie  v.  Railroad  Co.,  18  N.  J.  Eq.  178,  90  Am.  Dec.  617, 
1  Cumming,  Cas.  Priv.  Corp.  781.  See  ante,  p.  820,  and  post,  p.  483,  where  the 
cases  are  referred  to. 
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A  stockholder,  or  a  minority  of  the  stockholders,  cannot  maintain 
a  suit  to  set  aside  a  transaction  entered  into  by  the  directors  fraud- 
ulently or  m  excess  of  their  authority,  if  it  is  one  which  a  majority 
of  the  stockholders  may  lawfully  ratify,  and  thus  render  binding  as 
against  the  minority.  In  Foss  v.  Harbottle  **•  the  complaint  in  a 
suit  by  stockholders  was  tl>at  the  directors  had  fraudulently  purchased 
land  from  themselves  for  the  corporation  at  an  excessive  price.  Vice 
Chancellor  Wigram  held  that  the  suit  could  not  be  maintained,  since 
the  transaction,  though  subject  to  rescission  by  the  corporation,  was 
not  void,  but  might  be  ratified  by  a  majority  of  the  members.*** 

Even  when  it  is  clear  that  a  corporation  has  a  right  to  sue  to  re- 
dress or  enjoin  wrongs  committed  or  threatened,  the  fact  that  it  re- 
fuses to  do  so  does  not  necessarily  entitle  a  stockholder  to  sue  on  be- 
half of  himself  and  the  other  stockholders.  As  a  rule,  the  courts 
will  not  interfere  at  the  suit  of  a  stockholder  to  obtain  redress  for  an 
injury  to  the  corporation,  because  of  failure  or  refusal  of  the  di- 
rectors, or  of  the  majority  of  the  stockholders,  to  sue.  It  is  only  when 
the  action  of  the  corporation  in  refusing  to  proceed  at  the  request 
of  a  stockholder  is  fraudulent  as  against  him,  or  in  disregard  of  his 
rights,  that  he  can  maintain  a  suit  in  his  own  name  in  the  corporate 
right  The  court  cannot  interfere  with  the  management  of  corpora- 
tions in  matters  which  are  properly  wifhin  their  discretion,  so  long  as 
their  discretion  is  fairly  exercised;  and  it  is  always  assumed,  until 
the  contrary  appears,  that  they  and  their  officers  obey  the  law,  and 
act  in  good  faith  towards  all  their  members.**^  It  is  generally  dis- 
cretionary with  a  corporation  whether  it  will  sue  for  injuries  suffered 
by  it;  and,  so  long  as  it  acts  fairly  in  refusing  to  sue,  the  courts  will 
not  entertain  a  suit  by  an  individual  stockholder.  "It  is  not  always 
best  to  insist  upon  all  one's  rights;  and  a  corporation,  acting  by  its 
directors,  or  by  vote  of  its  members,  may  properly  refuse  to  bring  a 
suit  which  one  of  its  stockholders  believes  should  be  prosecuted.  In 
such  a  case  the  will  of  the  majority  must  control."  ***     So  when  a  suit 


*i»2  Hare,  461,  1  Cnmming,  Cas.  Prlv.  Ck>rp.  603. 

a  so  And  see  Bill  t.  Telegraph  Ck>.  (C.  C.)  16  Fed.  14;  Kessler  Ck>.  t.  Bnsley 
Oo.  (C.  O.)  129  Fed.  897. 

ssi  Per  Knowiton^  J.,  in  Dmiphy  v.  Association,  146  Mass.  496,  16  N.  E.  426, 
1  Oomming,  Cas.  Prir.  Ck>rp.  769. 

sss  Dunphy  ▼.  Association,  supra;  Hendrickson  t.  Bradley,  85  Fed.  508,  29 
C.  C.  A.  803;  Kessler  ▼.  Ensley  Go.  (C.  G.)  128  Fed.  546.  *There  may  be  a 
great  many  wrongs  committed  in  a  company, — there  may  be  claims  against 
directors,  there  may  be  claims  against  officers,  there  may  be  claims  against 
debtors ;  there  may  be  a  variety  of  things  which  a  company  may  well  be  en- 
titled to  complain  of,  but  which,  as  a  matter  of  good  sense,  they  do  not  think 
it  right  to  make  the  subject  of  litigation;  and  it  is  the  company,  as  ^  company, 
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IS  brought  against  a  corporation,  it  is  ordinarily  within  the  discretion 
of  the  directors  whether  or  not  to  defend.***  A  stockholder  will  be 
permitted,  however,  to  intervene  and  defend  an  action  brought  against 
the  corporation,  where  it  is  made  to  appear  that  its  directors  or  man- 
aging agents  are  wilfully  or  fraudulently  neglectful  of  its  interests.*** 

The  Rule  as  Stated  by  the  United  States  Supreme  Court. 

In  Hawes  v.  City  of  Oakland  **•  the  supreme  court  of  the  United 
States  thus  states  the  doctrine  governing  suits  by  stockholders : 

"We  understand  that  doctrine  to  be  that,  to  enable  a  stockholder 
in  a  corporation  to  sustain  in  a  court  of  equity,  in  his  own  name,  a 
suit  founded  on  a  right  of  action  existing  in  the  corporation  itself, 
and  in  which  the  corporation  itself  is  the  appropriate  plaintiff,  there 
must  exist,  as  the  foundation  of  the  suit: 

"Some  action  or  threatened  action  of  the  managing  board  of  di- 
rectors or  trustees  of  the  corporation  which  is  beyond  the  authority 
conferred  on  them  by  their  charter  or  other  source  of  organization ; 

"Or  such  a  fraudulent  transaction,  completed  or  contemplated,  by 
the  acting  managers,  in  connection  with  some  other  party,  or  among 
themselves,  or  with  other  shareholders,  as  will  result  in  serious  in- 
jury to  the  corporation,  or  to  the  interests  of  the  other  shareholders; 

"Or  where  the  board  of  directors,  or  a  majority  of  them,  are  acting 

which  has  to  determine  whether  It  will  make  anything  that  Is  wrong  to  the 
company  a  subject-matter  of  litigation,  or  whether  It  will  take  steps  to  pre- 
vent the  wrong  from  being  done."  Per  Sir  W.  M.  James,  L.  J.,  In  Macdougall 
V.  Gardiner,  1  Oh.  Dly.  IS,  1  Gumming,  Cas.  Prlv.  CJorp.  704. 

sas  Davis  V.  Gemmell,  78  Md.  530,  21  Atl.  712;  Stradley  v.  Pailthorp,  96 
Mich.  287,  55  N.  W.  807;  Farmers'  Loan  &  T.  CJo.  v.  Toledo,  A.  A.  &  N.  M. 
Ry.  Ck).  (C.  O.)  67  Fed.  49;  General  Electric  CJo.  v.  West  Ashevllle  Imp.  Ck). 
(O.  0.)  73  Fed.  386;  Meyer  v.  Bristol  Hotel  Ck).,  163  Mo.  59,  63  S.  W.  96. 

224  Morrill  V.  Little  Falls  Mfg.  Co.,  46  Minn.  260,  48  N.  W.  1124;  Home 
Mining  Oo.  v.  McKibben,  60  Kan.  387,  56  Pac.  756;  Fitzwater  v.  National  Bank 
of  Seneca,  62  Kan.  163,  61  Pac.  684,  84  Am.  St.  Rep.  377;  Shively  v.  Eureka 
T.  G.  M.  Ck).,  129  Oal.  293,  61  Pac.  939.  Cf.  Gunderson  v.  Illinois  Trust  &  S. 
Bank,  199  111.  422,  65  N.  E.  326.  Where  one  railroad  corporation  purchased 
a  majority  of  the  stock  in  another  for  the  purpose  of  controlling  It,  and  pur- 
posely BO  mismanaged  its  affairs  as  to  cause  a  default  in  the  payment  of  a 
mortgage  upon  its  property,  and  in  pursuance  of  Its  plan  to  secure  control 
caused  suit  to  be  brought  to  foreclose  the  mortgage,  minority  stock-holders 
were  permitted  to  become  parties  defendant  and  to  show  that  the  foreclosure 
was  In  fraud  of  their  rights.  Farmer's  Loan  &  T.  Ck).  v.  New  York  &  N.  Ry. 
Ck).,  150  N.  T.  410,  44  N.  E.  1043,  34  L.  R.  A.  76,  55  Am.  St.  Rep.  689. 

226  104  U.  S.  450,  26  L.  Ed.  827,  1  Gumming,  Gas.  Prlv.  Corp.  756.  And  see 
Dlmpfell  T.  Ohio  &  M.  R.  Co.,  110  U.  S.  209,  8  Sup.  Ct.  573,  28  L.  Ed.  121,  1 
Gumming,  Cas.  Priv.  Corp.  765;  Corbus  v.  Alaska  Treadwell  Gold  Min.  Co., 
187  U.  S.  458,  23  Sup.  Ct.  157,  47  L.  Ed.  256. 
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for  their  own  interest,  in  a  manner  destructive  of  the  corporation  it- 
self, or  of  the  rights  of  the  other  shareholders ; 

"Or  where  the  majority  of  shareholders  themselves  are  oppressive- 
ly and  illegally  pursuing  a  course  in  the  name  of  the  corporation, 
which  is  in  violation  of  the  rights  of  the  other  shareholders,  and  which 
can  only  be  restrained  by  the  aid  of  a  court  of  equity. 

"Possibly  other  cases  may  arise  in  which,  to  prevent  irremediable 
injury,  or  a  total  failure  of  justice,  the  court  would  be  justified  in 
exercising  its  powers;  but  the  foregoing  may  be  regarded  as  an  out- 
line of  the  principles  which  govern  this  class  of  cases. 

"But,  in  addition  to  the  existence  of  grievances  which  call  for  this 
kind  of  relief,  it  is  equally  important  that,  before  the  shareholder  is 
permitted  in  his  own  name  to  institute  and  conduct  a  litigation  which 
usually  belongs  to  the  corporation,  he  should  show  to  the  satisfaction 
of  the  court  that  he  has  exhausted  all  the  means  within  his  reach  to 
obtain,  within  the  corporation  itself,  the  redress  of  his  grievances,  or 
action  in  conformity  to  his  wishes.  He  must  make  an  earnest,  not 
a  simulated,  effort  with  the  managing  body  of  the  corporation  to  in- 
duce remedial  action  on  their  part,  and  this  must  be  made  apparent  to 
the  court.  If  time  permits,  or  has  permitted,  he  must  show,  if  he  fails 
with  the  directors,  that  he  has  made  an  honest  effort  to  obtain  action 
by  the  stockholders  as  a  body  in  the  matter  of  which  he  complains. 
And  he  must  show  a  case,  if  this  is  not  done,  where  it  could  not  be 
done,  or  it  v;as  not  reasonable  to  require  it." 

Who  May  Sue  As  Stockholders. 

A  stockholder  may  sue  on  behalf  of  himself  and  other  stockholders, 
notwithstanding  that  he  was  not  the  owner  of  the  stock  at  the  time 
of  the  transaction  of  which  he  complains,*'*  and  even  if  he  purchased 
his  stock  for  the  purpose  of  bringing  suit.**^    It  is  otherwise,  however, 

»•  Winsor  t.  Bailey,  55  N.  H.  218;  Parsons  y.  Joseph,  92  Ala.  408,  8  South. 
788;  Montgomery  Light  Co.  v.  Lahey,  121  Ala.  131,  25  South.  1006;  For- 
rester T.  Butte  ft  M.  Gonsol.  Ck)pp6r  ft  Silver  Mln.  Co.,  21  Mont.  544,  55  Pac. 
229,  358.  Contra:  Alexander  v.  Searcy,  81  Ga.  536,  8  S.  E.  630,  12  Am.  St 
Bep.  387;  Home  Fire  Ins.  Ga  y.  Barber,  67  Neb.  644,  93  N.  W.  1024,  60  L. 
B.  A.  927,  108  Am.  St  Bep.  716;  O'Connor  y.  Virginia  Passenger  ft  P.  Co., 
46  Misc.  Bep.  530,  92  N.  Y.  Supp.  525. 

SS7  Seaton  v.  Grant,  L.  B.  2  Ch.  App.  459;  Bloxam  v.  Metropolitan  By.,  I^. 
B.  8  Ch.  337 ;  Bamsey  t.  Gould,  67  Barb.  (N.  Y.)  39&  "The  plaintiff  had  in 
a  collateral  way  lost  some  money,  and  he  then  finds  a  blot  in  the  manage- 
ment of  the  company  of  which  he  thinks  the  shareholders  might  complain. 
He  buys  five  shares  In  the  company,  and  then  files  this  bill,  In  order  to  In- 
duce the  company  to  buy  off  the  litigation.  That  no  doubt,  Is  a  course  of 
oonduct  which  would  meet  with  little  approval  In  this  court,  or.  Indeed,  in 
any  other  court,  and  such  conduct  might  be  material  at  the  hearing  with 
reference  to  the  amount  of  relief  which  the  plaintiff  could  obtain,  or  wJiether 
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in  the  federal  courts,  where,  in  order  to  guard  against  collusion  in 
bringing  cases  within  the  jurisdiction  resting  on  diversity  of  citizen- 
ship, the  following  rule  has  been  adopted :  ''Every  bill  brought  by  one 
or  more  stoddiolders  in  a  corporation,  against  the  corporation  and 
other  parties,  founded  on  rights  which  may  properly  be  asserted  by  the 
corporation,  must  be  verified  by  oath,  and  must  contain  an  allegation 
that  the  plaintiff  was  a  shareholder  at  the  time  of  the  transaction  of 
which  he  complains,  or  that  his  share  had  devolved  on  him  since  by 
operation  of  law ;  and  that  the  suit  is  not  a  collusive  one  to  confer  on 
a  court  of  the  United  States  jurisdiction  of  a  case  of  which  it  would 
not  otherwise  have  cognizance.  It  must  also  set  forth  with  partic- 
ularity the  efforts  of  the  plaintiff  to  secure  such  action  as  he  desires  on 
the  part  of  the  managing  directors  or  trustees,  and,  if  necessary,  of  the 
shareholders,  and  the  causes  of  his  failure  to  obtain  such  action."  *'* 

Laches  and  Estoppel, 

A  stockholder  may  be  precluded  by  acquiescence,  laches,  or  estop- 
pel from  bringing  suit  to  redress  injuries  to  the  corporation  by  the 
directors,  or  other  officers,  or  by  the  majority  of  the  stockholders,  or 
by  third  persons;  for  such  suits  are  subject  to  the  femiliar  principle 
of  equity  jurisprudence  that  acquiescence  in  a  course  of  conduct  by 
one  interested  in  it,  especially  when  the  rights  of  others  are  affected 
thereby,  will  induce  the  court  to  refuse  him  relief.***    Thus  it  was 

he  was  entitled  to  any  relief  at  all.  But  the  question  Is  whether  these  facts 
are  necessarily  fatal  to  the  plaintiff's  claim  to  relief.  Suppose  an  answer  w^e 
put  in  admitting  all  the  allegations  contained  in  the  bUl,  It  would  be  difficult 
to  say  at  this  stage  of  the  suit  that  the  plaintiff's  conduct  would  altogether 
disentitle  him  to  relief."    Per  Lord  Cairns,  L.  J.,  in  Seaton  y.  Grant,  snpm. 

221)  Equity  Rule  No.  94,  104  U.  8.  ix.    See  Cook,  Corp.  I  787. 

**•  Dunpby  v.  Association,  146  Mass.  495,  16  N.  E.  426,  1  Cumming,  Cas. 
Priv.  Corp.  769;  Dimpfell  v.  Railway  Co.,  110  U.  S.  209,  8  Sup.  Ct  573,  28  L. 
Ed.  121,  1  Cumming,  Cas.  Priv.  Corp.  765;  AUen  t.  Wilson  (C.  C.)  28  Fed. 
677;  Boyce  v.  Coal  Co.,  87  W.  Va.  78,  16  S.  B.  501;  Alexander  y.  Searcy,  81 
Ga.  536,  8  S.  B.  630,  12  Am.  St  Rep.  837;  Peabody  y.  Flint,  6  Allen  (Mass.) 
54;  Gregory  ▼•  Patchett,  33  Beay.  595;  Ashhursf  s  Appeal,  60  Pa.  290;  Watt's 
Appeal,  78  Pa.  370;  Stewart  y.  Transportation  Co.,  17  Minn.  372  (Gil.  348); 
Burt  y.  British,  etc,  Ass'n,  4  De  G.  ft  J.  158 ;  Post  y.  Beacon  Vacnmn  Pomp 
&  E.  Co.,  84  Fed.  871,  28  C.  C.  A.  431;  Clark  y.  Pittsburg  Nat  Gas  Co.,  184 
Pa.  188,  39  Atl.  86;  Wills  y.  Porter  (Cal.)  61  Pac.  1109;  McCampb^l  y.  Foun- 
tain Head  R.  Co.,  Ill  Tenn.  55,  77  S.  W.  1070,  102  Am.  St  Rep.  731.  In  a  suit 
by  minority  stockholders  to  compel  restoration  to  the  corporation  of  moneys 
receiyed  by  an  officer  in  excess  of  his  salary,  where  one  of  the  complain- 
ants is  debarred  from  relief  by  acquiescence  In  such  misappropriation,  equity 
will  treat  the  excessiye  saiary  as  a  fund,  giying  to  the  innocent  stockholders 
their  proportion,  and  leaying  the  balance  in  the  hands  of  him  to  whom  it  was 
appropriated  by  hla  oo-wrongdoera.  Brown  y.  Da  Young;  167  IlL  648^  47 
N.  B.668. 
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held  in  a  late  Massachusetts  case  that  a  stockholder  could  not  bring 
suit  for  improper  investments  of  corporate  funds,  made  three  years 
before,  if  he  laiew  of  them  at  the  time,  and  did  not  object.'*^  And 
it  has  often  been  held  that  a  stockholder  is  estopped  to  object  to  cor- 
porate acts  done  with  his  consent.*** 

One  who  purchases  with  notice  of  acquiescence  on  the  part  of  his 
transferror  is  also  precluded  from  bringing  suit.***  And  it  has  been 
held  that  an  innocent  transferee  stands  in  no  better  position  in  this 
respect  than  his  transferror;***  but  there  are  some  decisions  to  the 
contrary.*** 

Motive  of  Stockholder. 

Ordinarily,  the  motive  of  a  stockholder  in  suing  to  restrain  ultra 
vires  acts  by  the  corporation  is  immaterial.  But  he  must  come  in  a 
bona  fide  character  as  a  stockholder.  In  Forrest  v.  Manchester  S. 
&  L.  Ry.  Co.,***  the  plaintiff,  who  held  a  small  amount  of  stock  in  the 
defendant  company,  sued  to  enjoin  acts  alleged  to  be  ultra  vires.  It 
appeared  that  the  other  stockholders  were  opposed  to  the  suit,  and 
that  another  corporation,  in  which  the  plaintiff  was  a  larger  stock- 
holder, directed  him  to  institute  it,  and  had  indemnified  him  against 
costs,  and  that  the  suit  was  really  in  the  interests  of  this  company. 
It  was  held,  without  deciding  whether  the  acts  complained  of  were 
ultra  vires,  that  the  suit,  not  being  instituted  by  the  plaintiff  in  a 
bona  fide  diaracter  as  a  stockholder,  was  an  imposition  on  the  court, 
and  could  not  be  maintained.*** 

Parties  to  Suits. 

A  suit  in  equity  by  a  stockholder  to  redress  or  enjoin  injuries  to 
the  corporation  can  only  be  maintained  on  the  grotmd  that  the  rights 

sso  Dunphy  r.  Asaoclatloii,  sapnu  Of.  Yon  Amlm  t.  American  Tabe  Works. 
188  Mass.  516,  74  N.  B.  080. 

9ti  See  the  cases  cited  above. 

9ts  Clark  v.  American  Ck>al  Co.,  86  Iowa,  486,  53  N.  W.  291, 17  L.  R.  A.  657. 

288  Parsons  ▼.  Hayes,  14  Abb.  N.  O.  (N.  Y.)  419;  Clark  v.  American  Coal 
Co.,  snpra;  Bmy  v.  O.  W.  Schmidt  Co.,  197  Pa.  475,  47  Ati.  877;  Trimble  v. 
American  Sugar  B.  Co..  61  N.  J.  Bq.  840,  48  Atl.  912;  Hodge  v.  United  States 
Steel  Corp.,  64  N.  J.  Bq.  90,  58  Atl.  601;  Home  Fire  Ins.  Co.  v.  Barber,  67 
Neb.  644,  98  N.  W.  1024,  60  L.  E.  A.  927,  108  Am.  St  Rep.  716;  McCampbell 
V.  Fountain  Head  R.  Co.,  Ill  Tenn.  56,  77  S.  W.  1070,  102  Am.  St  Rep.  731. 

884  Parsons  t.  Joseph,  92  Ala.  406,  8  South.  788;  Warren  t.  Roblson,  25 
Utah,  205,  70  Pac.  989.    And  see  London  Trust  Co.  v.  Mackenzie,  68  L.  T. 

(N.  S.)  880. 

885  4  De  Gez,  F.  ft  J.  125,  1  Cummlng,  Cas.  Priy.  Corp.  713. 

888  And  see  Waterbury  v.  Bxpress  Co.,  50  Barb.  (N.  Y.)  157;  Jenkins  v. 
Auburn  City  By.,  27  App.  Dlv.  668,  60  N.  Y.  Supp.  862;  Watson  v.  Le  Grand, 
177  Ul.  206»  62  N.  B.  817. 
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of  the  corporation  are  involved;  and  the  suit  should  be  so  conducted 
that  any  decree  on  the  merits  will  be  binding  upon  the  corporation. 
It  is  therefore  necessary  to  make  the  corporation  a  party  defendant. 
It  would  be  wrong,  in  case  the  stockholder  were  unsuccessful  in  his 
suit,  to  allow  the  corporation  to  renew  the  litigation  in  another  suit ; 
and  to  avoid  this  result  a  court  of  equity  will  not  take  cognizance  of 
a  bill  brought  to  settle  a  question  in  which  the  corporation  is  the 
essential  party  in  interest,  unless  it  be  made  a  party  to  the  suit.*'^ 

Where  the  subject-matter  of  the  complaint  is  fraud  or  misconduct 
on  the  part  of  the  directors  or  other  officers  of  the  corporation,  they 
also  must  be  made  defendants.*** 

If  the  subject-matter  of  the  suit  is  an  agreement  between  the  cor- 
poration,  acting  by  its  directors  or  managers,  and  some  other  cor- 
poration, or  some  other  person,  strangers  to  the  corporation,  it  is 
proper  to  make  that  other  corporation  or  person  a  defendant  to  the 
suit;  and  the  court  may  g^ant  relief  against  such  corporation  or  per- 
son, as  by  compelling  it  to  return  money  or  property  received  under 
the  agreement,  if  it  was  ultra  vires  or  fraudulent.'** 

«»T  Davenport  v.  Dows,  18  Wall.  (U.  S.)  620,  21  L.  Ed.  938, 1  Gumming,  Cas. 
Prlv.  Corp.  754.  And  see  Hersey  v.  Veazle,  24  Me.  9,  41  Am.  Dec.  3G4; 
Greaves  v.  Gouge,  09  N.  Y.  154;  Black  v.  Huggins,  2  Tenn.  Ch.  780;  Brincker- 
hoff  y.  Bostwlck,  88  N.  Y.  52;  Allen  v.  Curtis,  26  Conn.  456;  Mount  v.  Trost 
Co.,  93  Va.  427,  25  S.  E.  244.  The  decision  of  questions  litigated  in  a  suit 
brought  by  a  stockholder  in  his  own  behalf  and  in  behalf  of  other  stockhold- 
ers, in  which  the  corporation  is  made  defendant  and  appears,  is  conclusive 
In  another  suit  brought  by  another  stockholder  for  the  purpose  of  relitigating 
the  questions  which  have  been  determined.  Willoughby  v.  Chicago  Junction 
R.  Si  U.  8.  COm  60  N.  J.  Bq.  666,  25  Atl.  277.  Stockholders  in  a  foreign  corpora- 
tion may  maintain  a  suit  for  property  of  the  corporation  in  the  state,  though 
it  is  not  served  with  process  in  the  state  and  does  not  appear.  Kidd  v.  New 
Hampshire  Traction  Co.,  72  N.  H.  273,  56  AU.  465,  66  L.  R.  A.  574.  If  the 
corporation  has  been  declared  insolvent,  and  the  statutory  receiver,  appointed 
by  the  court  where  the  suit  is  priding,  be  made  a  party,  the  corporation 
need  not  be  Joined.    Barry  v.  Moeller,  68  N.  J.  Eq.  483,  59  Atl.  97. 

sts  Slattery  v.  Transportation  Co.,  91  Mo.  217,  4  S.  W.  79,  60  Am.  Rep.  245. 
Cf.  Bldred  v.  American  Palace  Car  Co.  (C.  C.)  99  Fed.  168. 

SS9  Russell  V.  Wakefield  Waterworks  Co.,  L.  R.  20  Eq.  474,  1  Camming, 
Cas.  Priv.  Corp.  725;  Salomons  v.  Laing,  12  Beav.  377;  Peabody  ▼.  Flint,  6 
Allen  (Mass.)  52,  57,  1  Cumming,  Cas.  Priv.  Corp.  795.  And  see  Pittsburg, 
a,  a  ft  St  K  Ry.  Co.  V.  Dodd,  72  S.  W.  822,  24  Ky.  Law  Rep.  2057;  Edwards 
V.  Mercantile  Trust  Co.  (C.  C.)  124  Fed.  381;  Montgomery  Traction  Co.  v. 
Harmcm,  140  Ala.  506,  87  South.  871;  Purdy  v.  Bankers'  Life  Ass'n,  101  Mo. 
App.  91,  74  a  W.  486. 
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EXPUUIION  OF  MESMBEBS. 

1S2*  Oorpormtioms  mot  haTliig  •  Jolmt  itook  ]uiT«»  aa  am  Inoident,  power 
to  remove  or  expel  members  for  sviBoleat  omiue.  This  rislit 
does  mot  eziflt  im  Joimt-stook  eorporatlome.  Wliem  tko  oluurter  Is 
■Heat  om  tko  rabjeety  or  gramta  tbo  power  im  femeoml  terms,  it 
earn  be  ezeroised  omlj  for  tbe  i(oUowlmc  eamaest 

(a  OfPemses  of  am  Imf amioms  obaraeter,  amd  imdiotable  at  oommoa  law, 
aad  of  mrbioli  tbe  party  baa  beem  oomrietod. 

<b)  OfPemsee  asalmat  tbe  party's  doty  to  the  oorporatiom  as  a  imeaftber 
of  it. 

(o)   CHfeases  ooa&povmded  of  these  tw€»« 

Joint-Stock  corporations  and  corporations  organized  for  gain  have 
no  power  to  remove  or  expel  their  stockholders,  unless  the  power  to  do 
so  is  expressly  conferred  upon  them  by  charter  or  by  agreement  with 
their  members.***  In  the  case  of  other  corporations,  however,  they  have 
the  power  to  remove  members  for  good  cause,  provided  they  do  not 
thereby  violate  charter  or  statutory  provisions.  This  power  need  not 
be  expressly  conferred  by  the  charter.  It  is  an  incident  to  every  cor- 
poration other  than  a  joint-stock  corporation.'*^  Questions  as  to  the 
nature  and  extent  of  this  power  have  frequently  arisen  in  connection 
with  incorporated  clubs,  literary  and  medical  societies,  benevolent  socie- 
ties, boards  of  trade,  etc. 

The  power  can  only  be  exercised  for  good  cause,  and  it  must  be 
for  some  offense  that  has  an  immediate  relation  to  the  duties  of  the 
party  as  a  member,  or  for  an  offense  of  an  infamous  character,  in- 
dictable at  law,  and  of  which  the  party  has  been  convicted.  And  a 
by-law  or  rule  authorizing  expulsion  for  a  less  cause  is  void.**'  "It 
appears  to  be  well  settled  that  when  the  charter  of  a  corporation  is 
sUent  upon  the  subject  of  expulsion,  or  grants  the  power  in  general 
terms,  there  are  but  three  legal  causes  of  disfranchisement:  (1)  Of- 
fenses of  an  infamous  character  indictable  at  common  law.  (2)  Of- 
fenses against  the  corporator's  duty  to  the  corporation  as  a  member 
of  it     (3)  Offenses  compounded  of  the  two."  **• 

t«o  See  Bdgerton  Tobacco  Mannfg  Go.  v.  Croft,  69  Wis.  256,  34  N.  W.  143; 
Pnlford  T.  Fire  Department,  31  Mich.  465. 

s«i  2  Kent,  Oomm.  297;  1  Thomp.  Corp.  847;  Lord  Brace's  Case,  2  Strange, 
819;  Rex  y.  Richardson,  1  Bonows,  517;  Dickenson  y.  Chamber  of  Commerce, 
29  Wis.  45,  9  Am.  Rep.  644;  Fawcett  y.  Charles,  13  Wend.  (N.  Y.)  473. 

9«s  2  Kent,  Comm.  297;  Com.  y.  Society,  2  Bin.  (Pa.)  441,  4  Am.  Dec.  453; 
New  York  Protectiye  Ass'n  y.  McGrath  (Super.  N.  Y.)  5  N.  Y.  Supp.  8;  Otto 
y.  Union,  75  Cal.  308,  17  Pac.  217,  7  Am.  St.  Rep.  156. 

>«•  State  T.  Chamber  of  Commerce,  20  Wis.  63,  71;  Dickenson  y.  Chamber 
of  Commerce,  29  Wis.  45,  9  Am.  Rep.  544;  Byans  y.  Philadelpliia  Club,  50 
Pa.  107.    See  1  Thomp.  Coip.  ||  849-876,  collectlnf  the  cases. 
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A  member  may  be  expelled  from  a  board  of  trade  for  violating  a 
by-law  ***  prohibiting  members,  under  penalty  of  expulsion,  from  mak- 
ing any  contract  for  the  future  delivery  of  produce  before  the  time  fix- 
ed for  opening  the  exchange  room,  or  after  the  time  fixed  for  closing 
the  same ;  *^'  or  from  making  or  reporting  any  false  or  fictitious  pur- 
chase or  sale,  or  from  acting  in  bad  faith  or  dishonestly.*^*  So  a  by- 
law of  a  board  of  trade  or  similar  corporation  may  authorize  expulsion 
of  a  member  for  nonfulfillment  of  any  contract'*^ 

On  the  other  hand,  it  has  been  held  that  a  by-law  of  a  benevolent 
society,  authorizing  expulsion  of  a  member  for  vilifying  any  of  the 
other  members,  is  void,  as  such  conduct  does  not  affect  the  interest 
or  good  govenunent  of  the  corporation,  and  is  not  indictable  by  the 
law  of  the  land.*** 

If  a  member  is  guilty  of  an  offense  which  renders  him  liable  to  in- 
dictment, but  which  has  no  immediate  relation  to  the  corporation  or 
his  duties  as  a  member,  he  cannot  be  expelled  therefor  until  his  guilt 
is  established  by  an  indictment  and  trial  at  law.*** 

If  there  is  no  special  provision  on  the  subject  in  the  charter,  the 
power  of  removal  of  a  member  for  cause  is  in  the  whole  body,  and  not 
in  the  board  of  managers  or  other  ofiicers.***  But  a  select  body  of 
the  corporation,  as  the  board  of  directors  may  possess  the  power,  not 
only  when  it  is  given  by  the  charter,  but  in  consequence  of  a  by-law 
made  by  the  body  at  large,  for  the  body  at  large  may  thus  delegate 
the  power  to  its  agents  or  managing  body.*** 

S44  Such  by-law  must  be  within  the  llmlti  of  the  charter  and  reasonable, 
and  must  not  be  inconsistent  with  law  or  public  policy.  People  v.  Chicago 
Live  Stock  Bx.,  170  111.  656,  48  N.  B.  1062,  89  L.  R.  A.  378,  62  Am.  St  Rep. 
404;  Green  v.  Board  of  Trade*  174  111.  685,  61  N.  B.  6d9,  49  L.  R.  A.  866. 

t«»  State  ▼.  Chamber  of  Commerce,  47  Wis.  670,  8  N.  W.  760. 

t4«  Pitcher  ▼.  Board  of  Trade,  121  111.  412,  18  N.  B.  187;  Board  of  Trade 
v.  Nelson,  162  lU.  431,  44  N.  B.  743,  53  Am.  St  Rep.  312;  Wood  y.  Chamber 
of  Commerce,  119  Wis.  367,  96  N.  W.  835. 

t4T  Dickenson  t.  Chamber  of  Commerce,  29  Wis.  45,  9  Am.  Rep.  644;  Haeb- 
ler  y.  New  York  Produce  Bzchange,  149  N.  Y.  414,  44  N.  B.  87;  People  t. 
New  York  Produce  Bzchange,  149  N.  Y.  401,  44  N.  B.  84  C'fraudulent  breach 
of  contract,  or  any  proceedings  Inconsistent  with  Jnst  or  equitable  principles 
of  trade"). 

t4t  Com.  T.  Society,  2  Bin.  (Pa.)  441,  4  Am.  Dec.  468. 

249  2  Kent,  Comm.  297;  Com.  y.  St  Patrick's  Society,  2  Bin.  (Pa.)  441,  4 
Am.  Rep.  463. 

sBo  2  Kent,  Comm.  296;  State  y.  Chamber  of  Commerce,  20  Wis.  68. 

asi  2  Kent  Comm.  298;  Pitcher  y.  Board  of  Trade,  121  111.  412, 13  N.  B.  187; 
State  y.  Chamber  of  Commerce,  47  Wis.  670,  8  N.  W.  760.  Where  one  appears 
before  the  board  of  directors  of  an  association  charged  with  ylolating  its 
rules,  and  submits  his  case  to  them  without  objection  to  the  manner  In  which 
the  body  is  constituted,  or  the  mode  of  Its  proceeding,  all  Irregularities  there^ 
In  are  deemed  to  be  walyed.   Pitcher  y.  Board  of  Trade,  supra. 
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Strictly  speaking,  the  term  "amotion"  applies  only  to  officers.  "Dis- 
franchisement" is  the  term  applied  to  the  removal  or  expulsion  of 
members.*** 

"It  is  absolutely  essential  to  the  validity  of  the  suspension  or  ex- 
pulsion of  a  member  of  an  incorporated  society  that  the  accused  should 
l>e  notified  of  the  charges  against  him,  and  of  the  time  and  place  set 
for  ilieir  hearing ;  that  the  accusing  body  should  proceed  upon  inquiry, 
and  consequently  upon  evidence;  and  that  the  accused  should  have 
a  fair  opportunity  of  being  heard  in  his  defense."  *••  And,  generally, 
there  must  be  a  regular  sentence  of  expulsion.***  These  rules  do 
Tiot  apply  to  mutual  benefit  corporations  whose  charter  or  by-laws 
provide  that  nonpayment  of  an  assessment  after  notice  shall,  ipso  facto, 
work  a  forfeiture  of  membership  or  of  the  member's  benefit  certif- 
icate.**"  Nor  does  the  rule  quoted  apply  where  the  member  becomes 
a  nonresident,  so  that  it  is  impracticable  to  give  him  notice.  *•• 

In  expelling  members  the  corporation  or  its  authorized  board  acts 
in  a  quasi  judicial  character,  and,  so  long  as  it  confines  itself  to  the 
•exercise  of  the  powers  vested  in  it,  and  in  good  faith  pursues  the  meth- 
od prescribed  by  its  laws,  such  laws  not  being  in  violation  of  the  laws 
of  the  land,  or  any  inalienable  right  of  the  member,  its  sentence  is 
conclusive,  like  that  of  ^  judicial  tribunal.**^  The  courts,  however, 
will  decide  whether  there  were  sufficient  grounds  for  expulsion,  and 
whether  the  power  has  been  lawfully  exercised,  and  they  will  inter- 
iere  with  the  sentence  if  there  was  not  sufficient  cause  for  expulsion ; 
or  if  the  decision  arrived  at  was  contrary  to  natural  justice;  as  where 
the  member  was  not  given  an  opportunity  to  be  heard,  or  if  the 
rules  of  the  company  were  not  observed,  or  if  the  action  of  the  com- 
pany was  malicious,  and  not  bona  fide.*** 

set  2  Kent,  Ck>mm.  288. 

S5t  1  Thomp.  Ck>rp.  |  881.  See  Id.  ||  882-899.  See  Green  r.  Board  of  Trade, 
174  IlL  686,  61  N.  B.  699,  49  L.  B.  A.  965;  Weiss  T.  Musical  Mat  Protective 
Union,  189  Pa.  446,  42  Atl.  118,  69  Am.  St  Rep.  820;  People  v.  Bast  Buffalo 
liive  Sto<^  ABB*n  (Sup.)  84  N.  Y.  Supp.  796.  Gf .  People  j.  Old  Guard  of  dty 
of  New  York,  87  App.  Div.  478,  84  N.  Y.  Supp.  766. 

S64  1  Thomp.  Ck>rp.  I  896. 

!••  1  Thomp.  Corp.  ||  881,  898. 

!••  1  Thomp.  Corp.  |  88L 

«»T  Otto  V.  Union,  76  Cal.  808,  17  Pac.  217,  7  Am.  St  Rep.  166;  Com.  y. 
Pike  Beneficial  Soc.,  8  Watts  ft  &  (Pa.)  250;  Bnrt  y.  Lodge,  66  Mich.  85,  33  N. 
W.  18;  Robinson  ▼.  Lodge,  86  IlL  696;  Pitcher  y.  Board  of  Trade,  121  111.  412. 
13  N.  B.  187;  Board  of  Trade  y.  Nelson,  162  111.  431,  44  N.  B.  748,  63  Am. 
«t  Rq^.  812. 

sBt  otto  y.  Union,  tapra;  Sayannah  Cotton  Bzchange  y.  State,  64  Ga.  668; 
People  y.  New  YoiA  Produce  Bxchange,  149  N.  Y.  401,  44  N.  B.  84;  De  Hart 
-y.  Good  Will  Hook  ft  Ladder  Co.,  61  N.  J.  Law,  607,  40  AtL  670;  and  cases 
"Ited  in  notes  246,  247,  253,  267,  supra. 
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If  a  member  of  a  corporation  is  wrongfully  expelled,  and  denied 
rights  of  membership,  mandamus  is  a  proper  remedy  to  compel  his  re- 
instatement'** In  some  states  the  remedy  by  injunction  is  allowed, 
while  in  others  it  is  denied,  generally,  on  the  ground  that  there  is  an 
adequate  remedy  at  law  by  mandamus.***  The  regularity  of  the  pro- 
ceedings and  the  sufficiency  of  the  evidence  in  case  of  expulsion  of  a 
member  after  notice,  trial,  and  conviction  cannot  be  inquired  into  col- 
laterally.*** 

Sit  1  Thomp.  Ck>rp.  |  904;  State  ▼.  Chamber  of  Commerce,  20  Wli.  63; 
State  ▼.  Milwauke<^  Chamber  of  Commerce,  47  Wis.  670,  8  N.  W.  760;  Otto 
Y.  Union,  75  C-al.  808,  17  Pac.  217,  7  Am.  St  Rep.  156;  Black  ft  White  Smiths' 
Society  y.  Vandyke,  2  Whart  (Pa.)  809;  De  Hart  t.  Good  WiU  Hook  ft  Ladder 
Co.,  61  N.  J.  Law,  507,  40  Atl.  570;  Weiss  v.  Musical  Mut  Protective  Union, 
189  Pa.  446,  42  Atl.  118,  69  Am.  St  Rep.  820. 

a«o  1  Thomp.  Corp.  If  909-913.  Equity  will  not  Interfere  on  the  ground 
that  a  member  will  not  have  a  fair  hearing  by  the  officers  of  the  corporation 
authorised  to  diBcipllne  1^.  Wood  t.  Chamber  of  Commerce^  119  Wis.  867, 
96  N.  W.  885.  Cf .  Bartiett  ▼.  L.  Bartiett  ft  Son  Co.,  116  WU.  450,  98  N.  W. 
478. 

9«i  Black  ft  White  Smiths'  Society  v.  Yandyke,  2  Whart  (Pa.)  809,  80  Am. 
Dec.  268. 
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15^-154.  Tnuisfer  of  ShareB. 

166.  Effect  of  Transfer. 

166.  Lien  of  Corporation  on  Sharei. 
167-158.  Validity  of  Transfers. 
169-160.  Mode  of  Transfer. 

161-162.    Registration  of  Transfer. 

163-166.    Forged  and  Unauthorized  Transfers 

167.  Liability  of  Indorser  of  Forged  Certificate. 

168-169.    Liability  of  Corporation  Arising  from  Unauthorized  or  Inralld  Trans- 
fer. 
170-17L    Liability  of  Corporation  on  Certificates  Issued  Fraudulently,  with- 
out Authority,  etc. 
172.    Remedy  against  Corporation  for  Refusal  to  Recognize  Transfer. 
178.    Compelling  Corporation  to  Issue  New  Certificates. 


TRAK8FEB  OF  8HABE8. 

ISS.  Ekoept  ia  so  far  ma  thej  nuty  be  restrieted  by  obarter  er  statutory 
proTisions,  or  by  aa  antborlaed  by-la^  or  by  oomtraot,  stook- 
bolders  baTe  an  absolute  right  to  transfer  tbelr  shares  in  good 
faith  to  any  one  "arho  la  eapable  In  law  of  taking  and  holding 
the  same,  and  of  assnnilng  liability  In  respoet  theretoi  and 
this  right  Is  In  no  "vray  dependent  npon  the  oonsent  of  the  cor- 
poration or  of  its  ofieers  or  the  other  stookholders. 

164.  An  agreement  between  the  stoekholders  of  a  corporation  not  to 
sell,  pledge^  or  transfer  their  shares  Is  in  nnreasonaUe  restraint 
of  trade,  and  Toid. 

By  the  charters  of  private  corporations,  the  shares  of  stock  are  often 
expressly  declared  to  be  transferable  by  the  holders,  but  express  pro- 
vision is  not  at  all  necessary  to  give  the  right  of  transfer.  It  exists 
at  common  law.  In  ordinary  partnerships,  as  we  have  seen,  the  con- 
sent of  all  the  partners  to  the  admission  or  retirement  of  a  member  is 
necessary,  and  every  such  change  in  membership  involves  the  dissolu- 
tion of  the  old  firm  and  the  formation  of  a  new  one.  In  corporations, 
however,  it  is  diflferent.  One  of  the  very  objects  of  incorporation  is 
to  avoid  this  doctrine  of  the  law  of  partnership.  In  the  absence  of 
express  statutory  restrictions,  it  is  always  implied  that  shares  of  stock 
are  transferable.  Subject  to  the  limitations  hereafter  shown,  it  is 
well  settled  that  a  stockholder  has  an  absolute  right  incident  to  his  own- 
ership, to  make  an  actual  and  bona  fide  sale  and  transfer  of  his  shares 
to  any  person  who  is  capable  in  law  of  taking  and  holding  them,  and  of 
assiuning  liability  as  a  stockholder.    And,  in  the  absence  of  express 
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restrictions  in  the  charter  or  in  some  statute,  or  by  contract,  thte  rig^t 
is  not  in  any  way  dependent  upon  the  consent  of  the  directors  or  of 
the  other  stockholders.  Unless  the  power  fo  do  so  is  expressly  confer- 
red by  the  legislature  creating  the  corporation,  or  by  an  authorized 
amendment  of  its  charter,  neither  the  directors  nor  a  majority  of  the 
stockholders  can,  direcdy  or  indirectiy,  prohibit  or  refuse  to  recognize 
bona  fide  transfers.^  For  instance,  a  by-law,  not  expressly  authorized 
by  the  legislature,  to  the  effect  that  the  validity  of  a  transfer  shall  de- 
pend upon  the  approval  and  acceptance  of  the  board  of  directors,  while 
it  may  perhaps  be  lawfully  enforced  to  protect  the  rights  of  the  cor- 
poration, and  prevent  transfers  to  irresponsible  persons,  cannot  be  en- 
forced so  as  to  defeat  the  rights  of  a  bona  fide  and  responsible  pur- 
chaser of  shares.  "Its  enforcement,"  said  the  Iowa  court,  "would 
operate  as  an  infringement  upon  the  property  rights  of  others,  which 
the  law  will  not  permit.  It  would,  besides,  operate  as  a  restraint  upon 
the  disposition  of  property  in  the  stock  of  the  corporation,  in  the  nature 
of  restraint  of  trade,  which  the  courts  will  not  tolerate."  *  So,  it 
has  been  held  that  a  by-law,  providing  that,  if  any  stockholder  shall 
desire  to  dispose  of  his  stock,  he  shall  give  written  notice  of  his  inten- 
tion to  sell,  and  of  the  price  he  can  obtain,  and  that  the  other  stock- 
holders shall  thereupon  have  the  option  to  purchase  the  stock  at  the 
price  named,  is  an  invalid  restraint  or  alienation.'^  So  it  has  been  held 
that,  in  the  absence  of  express  authority,  a  by-law  providing  that  no 
stockholder  shall  transfer  his  stock  to  any  person,  unless  he  shall  first 
offer  it  to  the  corporation  and  it  shall  have  refused  to  purchase  it,  is 
invalid.t  But  it  seems  that,  although  such  a  by-law  may  be  void,  a 
stockholder  may  enter  into  a  contract  with  the  corporation  whereby  he 
will  be  bound  by  conditions  requiring  him  to  offer  his  shares  to  the 
corporation  before  he  shall  have  the  right  to  sell  them  to  another,  and 

i  Johnsan  t.  La^in,  5  DHL  (tJ.  S.)  65,  Fed.  Gas.  No.  7,8d8,  1  Gumming,  Gas. 
PriT.  Gorp.  008,  affirmed  103  U.  S.  800,  26  K  Ed.  532 ;  Farmers'  &  Merchants' 
Bank  v.  Wasson,  48  Iowa,  836,  30  Am.  Rep.  398;  Moore  t.  Bank,  52  Mo.  8T7; 
Bank  r.  Lanier,  11  Wall.  (0.  S.)  369,  20  K  Ed.  172;  Weston's  Gase,  4  Gh. 
App.  20;  Gilbert's  Gase,  5  Gh.  App.  659;  Drlscoll  t.  Manufacturing  Ga,  59 
N.  Y.  96;  Bank  of  Atica  t.  Manufacturers'  ft  Traders'  Bank,  20  N.  Y.  501; 
Chouteau  Spring  Go.  r.  Harris,  20  Mo.  383;  Kinnan  r.  Sullivan  Gounty  Glub, 
26  App.  Dir.  218,  50  N.  Y.  S.  96. 

*  Farmers'  &  Merchants'  Bank  r.  Wasson,  48  Iowa,  336,  30  Am.  Rep.  398. 
See,  also,  McNulta  t.  Gom  Belt  Bank,  164  III.  427,  45  N.  E.  964,  56  Am.  St 
Rep.  203.    And  see  post,  p.  443;  and  cases  there  cited. 

•  Victor  G.  Bloede  Go.  t.  Bloede,  84  Md.  129,  34  Atl.  1127,  33  L.  R.  A.  107, 
57  Am.  St.  Rep.  378;  Brinkerhoff-Farris  Trust  &  S.  Go^  t.  Home  Lumber 
Go.,  118  Bio.  447,  24  S.  W.  129;  Herring  y.  Ruskin  Go-op.  Ass'n  (Tenn.  Gh. 
App.)  52  S.  W.  827. 

t  Ireland  t.  Globe  Milling  &  R.  Go.,  19  &  L  180,  32  Aa  921,  29  L.  R.  A. 
429,  61  Am.  St  Rep.  756. 
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the  fact  that  the  conditions  are  contained  in  an  invalid  by-law  will 
not  render  his  agreement  void4 

A  provision  in  the  charter  of  a  corporation  that  the  shares  shall  be 
transferable  on  the  books  of  the  corporation  in  such  manner  as  the  di- 
rectors shall  provide,  as  is  provided  in  the  national  banking  act,  is 
merely  for  the  purpose  of  enabling  the  corporation  to  know  who  are 
stockholders,  and,  as  such,  entitled  to  vote,  receive  dividends,  etc.,  and 
for  the  protection  of  bona  fide  purchasers  of  shares,  and  of  creditors 
and  persons  dealing  with  the  corporation,  and  does  not  in  any  way  re- 
strict the  right  of  the  stockholders  to  sell  and  transfer  their  shares,  or 
clothe  the  corporation  or  its  officers  with  the  power  to  refuse  to  regis- 
ter bona  fide  transfers.' 

t  In  New  England  Trust  Go.  v.  Abbott,  162  Mass.  148,  88  N.  B.  432,  27  L. 
R.  A.  271,  where  It  was  held  that  where  a  stockholder  purchases  certiflcates 
of  stock  which  provide  that  they  are  transferable  only  to  the  company,  and 
at  an  appraisal  to  be  made  by  its  directors,  as  provided  in  the  by-laws  printed 
on  the  back  of  the  certificates,  and  signs  a  receipt  therefor,  ''subject  to  the 
conditions  and  restrlcttons  therein  referred  to,  and  to  the  by-laws  of  the  com- 
pany, to  which  I  agree  to  conform,"  he  is  bound  by  the  provisions  of  the 
certificates,  though,  when  considered  as  by-laws,  they  may  be  void,  and  that 
the  company  may  enforce  specific  performance.  The  court  said:  "The  defend- 
ant contends  that  these  by-laws  are  void.  We  have  not  found  it  necessary 
to  consider  that  question,  and  we  express  no  opinion  upon  it  We  think  that 
the  case  may  well  stand  on  the  ground  that  the  defendant's  testator  entered 
into  an  agreement  with  the  plaintiff  to  do  what  the  plaintiff  now  seeks  to 
compel  his  executor  to  do.  It  is  manifest  that  a  stockholder  may  innko  n 
contract  with  a  corporation  to  do  or  not  to  do  certain  things  in  regard  to 
his  stock,  or  to  waive  certain  rights,  or  to  submit  to  certain  restrictions  re- 
specting which  the  stockholders  might  have  no  power  of  compulsion  over  him. 
*  *  *  In  the  present  case  the  certificates  were  issued  to  the  defendant's 
testator  in  consideration  ef  the  payment  by  him  to  the  corporation  of  the 
amount  due  for  the  isttock,  and  of  the  agreements  with  it  on  his  part  which 
they  contained.  By  accepting  them  without  objection,  and  by  signing  the  re- 
ceipts, he  must  be  held  to  have  agreed  to  the  conditions  printed  on  the  backs 
of  the  certificates.  The  fact  that  the  conditions  were  contained  in  the  by- 
laws^ which  may  have  been  invalid  as  such,  does  not  render  his  agreement  void, 
if  the  contract  was  in  substance  one  which  the  corporation  had  power  to  make. 
We  think  that  it  had  such  power.  It  is  held  in  this  state  that  a  corporation, 
unless  prohibited,  may  purchase  its  own  stock;  and  we  see  nothing  opposed 
to  public  policy  in  such  an  agreement  as  this,  with  corporations  like  thi& 
If  honestly  carried  out  by  the  directors,  it  tends  to  secure  a  trustworthy 
body  of  stockholders,  from  which  those  having  the  care  and  management  of 
the  affairs  of  the  corporation  naturally  would  be  selected.  It  certainly  caimot 
be  contrary  to  public  policy  that  the  managers  of  this  and  similar  Institutions 
should  be  persons  of  skill  who  possess  the  confidence  of  the  public  The  re- 
straint upon  alienation  is  no  greater  than  is  often  agreed  td."  See,  also, 
Blien  V.  Band,  77  Minn.  110,  79  N.  W.  606^  46  L^  B.  A.  618;  Barrett  v.  Khig, 
181  Mass.  476,  68  N.  BL  934. 

t  Johnson  v.  Lafiin,  6  DHL  (U.  S.)  66,  Fed.  Gas.  No.  7398»  1  Oomming,  Gas. 
Priv.  Gorp.  606^  affirmed  103  U.  S.  800,  26  L.  Ed.  632. 
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Power  to  refuse  to  assent  to  or  register  a  transfer,  or  power  to  pre- 
scribe the  manner  of  transfer,  is  often  given  to  the  directors  by  the 
act  of  incorporation.  Even  in  such  a  case,  however,  the  power  must 
be  exercised  in  a  reasonable  manner  and  bona  fide,  and  there  must  be 
some  good  reason  for  refusing  to  recognize  or  register  a  transfer. 
"The  power,'*  said  Mr.  Justice  Field,  "can  only  go  to  the  extent  of  pre- 
scribing conditions  essentiaf  to  the  protection  of  the  association  against 
fraudulent  transfers,  or  such  as  may  be  designed  to  evade  the  just  re- 
sponsibility of  the  stockholder.  It  is  to  be  exercised  reasonably.  Un- 
der the  pretense  of  prescribing  the  manner  of  the  transfer,  the  associa- 
tion cannot  clog  the  transfer  with  useless  restrictions,  or  make  it  de- 
pendent upon  the  consent  of  the  directors  or  other  stockholders."* 
Power  given  by  the  charter  to  regulate  transfers  does  not  give  the 
power  to  restrain  transfers,  or  prescribe  to  whom  they  may  be  made, 
but  merely  gives  the  power  to  prescribe  formalities  to  be  observed  in 
making  them.*  The  mere  fact  that  the  purchaser  of  shares  is  a  busi- 
ness rival  of  the  corporation,  and  hostile  to  it,  does  not  affect  his  rights 
as  transferee,  and  is  no  ground  for  refusal  of  a  court  of  equity  to  com- 
pel the  corporation  to  register  the  transfer.* 

The  directors  of  a  corporation  have  the  same  right  as  any  other 
stockholder  to  make  a  bona  fide  sale  and  transfer  of  their  shares,  and 
thus  get  rid  of  liability,  if  they  comply  with  the  regulations,  and  take 
no  advantage  of  their  position  to  commit  fraud.''  There  is  nothing  to 
prevent  a  transfer  to  an  officer  of  the  corporation,  as  the  president  or 
a  director;  and,  if  the  transfer  is  in  good  faith,  it  will  prevail  as  against 
any  claim  of  the  corporation  against  the  transferror,  unless  there  is 
some  charter  or  statutory  provision  to  the  contrary.* 

It  has  been  held  that  the  stockholders  in  a  corporation  cannot  make 
a  valid  agreement  among  themselves  not  to  transfer  their  shares,  and 
that  such  an  agreement,  being  in  unreasonable  restraint  of  trade,  would 
be  contrary  to  public  policy,  and  void.  In  Fisher  v.  Bush  •  a  number 
of  stockholders  entered  into  an  agreement  for  the  expressed  purpose 
of  mutual  protection,  and  to  prevent  a  sale  of  the  company's  franchise 
by  a  majority  of  the  members  of  the  board  of  directors,  who  represent- 

4  Johnson  t.  Laflin,  supra,  and  cases  there  cited  and  referred  toi 

BChonteau  Spring  Co.  v.  Harris,  20  Mo.  383.  The  reqnlrement  of  a  flmall 
fee  for  making  the  transfer  Is  not  nnreasonabla  Giesen  r.  London  k  North- 
west Am.  Mtg.  Ck>.,  102  Fed.  584,  42  G.  G.  A.  515. 

«  Rice  V.  Rockefeller,  134  N.  Y.  174,  31  N.  E.  907,  17  L.  R.  A.  237,  30  Am. 
St  Rep.  658,  2  Gumming,  Gas.  Priv.  Corp.  181. 

1  Johnson  v.  Laflin,  supra ;  Gilbert's  Case,  5  Gh.  App.  559 ;  Ex  parte  Little- 
dale,  9  Gh.  App.  257. 

t  Farmers'  &  Merchants'  Bank  t.  Wasson,  48  Iowa,  336,  30  Am.  Rep.  398. 

•  35  Hun  (N.  Y.)  641.  A  contract  whereby  the  promoters  of  a  corporation 
apportioned  their  respective  Interests  in  the  stock,  and  agreed  that  a  certain 
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ed  a  minority  of  the  shares,  by  which  they  agreed  not  to  ''sell,  assign, 
set  over,  pledge,  or  give  power  of  attorney  to  vote"  their  stock,  without 
the  consent  of  all  the  parties  to  the  agreement.  The  agreement  was 
held  void  because,  for  one  reason,  it  was  in  restraint  of  trade  and 
against  public  policy. 

EFFECT  OF  TBAN8FEB. 

1S5.  By  the  ^relsht  of  antliorltj,  wlien  a  ▼mild  and  eomplete  transfer 
of  mhmx^u  Is  Biade  in  good  f  aitli,  and  in  aooordanoe  with  the 
prlaelplee  to  be  explained  In  snbseqnent  eeetloney  and  there  are 
no  oharter  or  statutory  proTlslona  to  the  oontrary,  the  trans- 
feree tahes  the  place  of  the  transferror  as  a  stoohholder,  and 
acquires  all  the  rights  and  assumes  all  the  liabilities  which 
arise  after  the  transfer  by  virtue  of  the  shares*  In  detail  t 
(a>  The  transf  error— 

(1)  In  most  Jurisdictions,  Is  not  liable  for  calls  niade  after  the 

transferi  but  he  Is  liable  for  calls  previously  made. 

(2)  As  a  rule,  ho  Is  no  longer  subject  to  liability  as  a  stoohholder 

to  creditors  of  the  corporation. 

(3)  In  the  absence  of  a  special  agreement  with  the  transferee, 

which  must  be  hnown  to  the  corporation  to  be  binding  up- 
on Ity  he  Is  not  entitled  to  dividends  declared  after  the 
transfer,  though  earned  before;  but  he  Is  entitled  to  divi- 
dends declared  before  the  transfer,  though  not  paid  nor 
payable  until  afterwards. 
(4>  He  Is  not  entitled,  after  the  transfer,  to  vote  at  stoohholders' 
meetings,  or  otherwise  tahe  any  part  In  the  ntanagement 
of  the  corporation, 
(b)   The  transf  eree— 

(1)  Is  liable  for  calls  made  after  the  transfer. 

(2)  He  Is,  In  niost  Jurisdictions,  llaUe  to  the  same  extent  as 

the    other    stoohholders   to   creditors    of   the    corporation, 
though  their  dalms  may  have  arisen  before  the  transfer. 

(3)  He  Is  entitled  to  all  dividends  declared  after  the  transfer, 

though  earned  before,  in  the  absenoe  of  an  agreement  to 
the  contrary  with  the  transferror,  hnown  to  the  corpo- 
ration. 
(4>  He  is  entitled  to  vote  at  stoohholders*  meetings,  and  to  all 
other  rights  arising  after  the  transfer  by  virtue  of  owner- 
ship of  shares. 

We  shall  consider  in  subsequent  sections  the  manner  of  making  a 
transfer  of  shares,  and  the  validity  of  transfers.  In  this  section  will 
be  considered  generally  the  effect  of  transfers,  assuming  that  they  are 

amount  was  to  be  placed  In  the  treasury  for  working  capital,  and  that  the 
certificates  issued  to  themselves  were  to  be  deposited  with  a  trust  company, 
and  not  withdrawn  for  six  months  without  consent  of  each  party,  or  unless 
sufficient  treasury  stock  should  be  sold  to  realize  a  certain  sum,  was  not  a 
restraint  upon  trade.    '*As  an  incident  to  the  contract  making  partition  of  the 
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valid  and  complete.  Whenever  a  valid  and  effectual  transfer  is  made, 
the  effect  is,  in  general,  to  substitute  the  transferee  in  the  place  of  the 
transferror  as  a  member  of  the  corporation,  and  to  give  him  all  the 
rights,  and  subject  him  to  all  the  liabilities,  arising  after  the  transfer, 
to  which  the  transferror  would  have  been  entitled  or  subject  if  the 
transfer  had  not  been  made. 

Liability  for  Calls, 

If  the  stock  is  not  fully  paid  up  at  the  time  of  the  transfer,  the  trans- 
ferror, by  the  weight  of  authority,  is  not  liable  for  calls  subsequently 
made,  tmless  he  is  made  so  by  express  charter  or  statutory  provi- 
sions, or  by  special  agreement;  but  the  liability  for  such  calls  is  im- 
pliedly assumed  by  the  transferee.**  In  Pennsylvania  the  rule  is 
different ;  **  and  by  statute  in  some  states,  as  in  Virginia,  the  transfer- 
shares,"  said  the  court,  "it  was  competent'  for  the  parties  to  agree  that  the 
stock  donated  to  the  corporation,  In  which  they  had  a  common  interest,  should 
be  first  offered  for  sale.  This  was  no  restraint  upon  the- business  freedom  of 
the  parties,  but  a  promotion  of  the  general  interest,  by  temporarily  withholding 
from  the  market  shares  owned  by  individuals,  in  order  to  afford  a  reasonable 
opportunity  to  sell  shares  indirectly  owned  by  all.  The  protection  of  the 
interests  of  all  concerned,  by  preventing  the  market  from  suddenly  becom- 
ing overcrowded,  and  ruinously  d^ressed,  was  a  reasonable,  just,  and  h<»ieet 
purpose,  which  the  law  does  not  condemn.  There  was  no  evil  tendency  in  the 
arrangement,  as  it  simply  prevented  a  ootuse  of  action  that  would  have  brought 
loss  both  to  the  common  and  the  personal  interests."  V7illiams  v.  Montgomery, 
148  N.  Y.  619,  48  N.  E.  57. 

10  1  Mor.  Priv.  Corp.  S$  159-161 ;  Isham  v.  Buckingham,  49  N.  Y.  216 ; 
V^ebster  v.  Upton,  91  U.  S.  65,  28  L.  Ed.  384;  Pullman  v.  Upton,  96  U.  S. 
328,  24*  L.  Ed.  818;  Huddersfleld  Canal  Co.  v.  Buckley,  7  Term  R.  36,  1  Cum- 
ming,  Cas.  Priv.  Corp.  906;  Hartford  &  N.  H.  R.  Co.  v.  Boorman,  12  Conn. 
530;  Merrimac  Min.  Co.  v.  Bagley,  14  Mich.  501;  Bend  v.  Bank  Co.,  6  Har. 
&  J.  (Md.)  128,  132,  14  Am.  Dec.  261 ;  Hall  v.  Insurance  Co.,  5  Gill.  (Md.)  484, 
497;  Allen  v.  Railroad  Co.,  11  Ala.  437;  Rochester  &  K.  F.  Land  Co.  v.  Ray- 
mond, 158  N.  Y.  576,  53  N.  E.  507,  47  L.  R.  A.  246;  SigiDa  Iron  Co.  v.  Brown, 
171  N.  Y.  488,  64  N.  E.  194;  Elflrd  v.  Piedmont  Land  I.  ft  L  Co.,  55  8.  C. 
78,  82  S.  B.  758.  897. 

11  In  Pennsylvania  It  Is- held  that  an  original  subscriber  to  the  stock  of  o 
corporation  Is  not  discharged  from  liability  for  the  amount  remaining  unpaid 
on  the  subscription  by  transferring  his  shares  in  good  faith  to  another,  unless 
the  corporation  consents  to  release  him.  See  Everhart  v.  Railroad  Co.,  28  Pa. 
339 ;  Pittsburgh  &  C.  R.  Co.  v.  Clarke,  29  Pa.  146 ;  Graff  v.  Railroad  Co.,  81 
Pa.  489;  Meesersmith  v.  Bank,  96  Pa.  440.  To  release  the  transferror.  In 
Pennsylvania,  he  must  be  released  and  the  transferee  accepted  by  the  cor- 
poration. It  is  not  enough  for  the  corporation  to  consent  to  the  transfer 
and  register  the  same.  Messersmlth  v.  Bank,  supra.  The  transferee  Is  not 
liable  in  Pennsylvania  for  future  calls,  unless  made  so  by  express  agreement 
or  by  statute.  "No  implication  of  a  personal  promise  of  the  transferee 
to  pay  assessments  arises.  The  company  can  indemnify  themselves  only  by 
a  sale  of  the  stxx^  and  pursuit  of  the  original  subscriber."  Franks  Oil  Co. 
V.  McCleazy,  68  Pa.  817.    And  see  Palmer  v.  Mining  Co.,  84  Pa.  28a    The 
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rors  as  well  as  the  transferees  of  stock  that  is  not  fully  paid  are  each 
made  liable  for  any  installment  which  may  have  accrued  before  the 
transfer  or  which  may  accrue  afterwards.^'  The  rule  does  not  apply 
where  the  shares  were  issued  as  full  paid,  and  the  transferee  is  a  bona 
fide  purchaser.  In  such  a  case  he  is  not  liable  for  calls.^*  For  all  calls 
made  prior  to  the  transfer,  though  not  payable  until  afterwards,  the 
transferror,  and  not  the  transferee,  is  liable.^^  But,  if  such  calls  are 
not  paid  by  the  transferror,  new  calls  may  be  made  upon  the  trans- 
feree, leaving  him  to  his  remedy  against  the  transferror.^^  After  a 
transfer  has  been  made  in  such  a  manner  as  to  be  effective  as  against 
the  corporation,  the  transferror  is  not  liable  for  assessments  authorized 
to  be  made  on  "stockholders"  beyond  the  amotmt  of  their  shares.** 

Right  to  Dividends. 

It  is  a  general  rule,  as  shown  in  a  preceding  chapter,  that  dividends 
on  shares  belong  to  the  person  who  is  the  owner  of  them  at  the  time 
they  are  declared,  without  regard  to  the  time  during  which  the  divi- 
dends were  earned,  or  the  time  when  such  person  acquired  the  shares.*^ 
In  the  absence  of  a  special  agreement  to  the  contrary,  therefore,  divi- 
dends declared  before  a  transfer,  though  not  payable  until  afterwards, 
belong  to  the  transferror,  and  he  may  sue  the  corporation  therefor 
after  the  transfer.^'    But  dividends  declared  after  the  transfer,  though 

earlier  cases  were  limited,  however.  In  Bell's  Appeal,  116  Pa.  88,  8  AtL  177,  2 
Am.  St  Bep.  582,  where  It  Is  said  that  the  case  of  Messersmith  v.  Bank, 
supra,  Is  not  to  be  nnderstood  as  a  decision  that  the  transferee  of  stock  in  a 
ooriwratlon  which  has  become  insolvent  is  not  liable  for  the  payment  of  the 
unpaid  portion  of  the  shares  held  by  him,  when  the  unpaid  capital  is  required 
for  the  payment  of  the  debts  of  the  corporation.  The  rule  In  Ohio  seems  to 
be  the  same  as  in  Pemuylvania.    Bee  Gaff  v.  Fleeher,  83  Ohio  St  107,  l^L 

i>  See  Hamilton  v.  Olemi,  86  Va.  901,  9  8.  B.  129;  Hambleton  v.  Glenn,  72 
Md.  831,  20  AU.  116 ;  McKlm  v.  Glenn,  66  Md.  479,  8  AU.  130 ;  Morris  v.  Glenn, 
87  Ala.  628,  7  South.  90;   White  v.  Green,  106  Iowa,  176,  74  N.  W.  92a 

la  Foreman  v.  Bigelow,  4  Cliff.  (U.  S.)  608,  Fed.  Gas.  No.  4,934;  Steacy  v. 
Railroad  Co.,  6  Dill.  (U.  S.)  348,  Fed.  Cas.  No.  13,329;  1  Gumming,  Gas.  Priv. 
Coip.  957;  West  Nashville  Planing  Mill  Co.  v.  Nashville  Sav.  Bank,  86  Tenn.  262, 

6  S.  W.  340,  6  Am.  St  Rep.  835 ;  Ingles  Land  Co.  v.  Knoxville  F.  I.  Co.  (Tenn. 
Ch.  App.)  63  S.  W.  1111 ;  Easton  Nat  Bank  v.  American  Brick  &  T.  Co.  (N. 
J.  Ch.)  60  Atl.  64;  American  Alkali  Co.  v.  Campbell  (C.  C.)  113  Fed.  398.  Con- 
tra, Garden  City  Sand  Co.  v.  American  Refuse  O.  Co.,  206  111.  42,  68  N.  B.  724. 
Ante,  p.  874. 

14  1  Mor.  Priv.  Corp.  |  161 ;  Schenectady  ft  S.  Plank-Road  Co.  v.  Thatcher, 
11  N.  Y.  102,  106;  Campbell  v.  American  AlkUl  Co.,  126  Fed.  207,  61  a  C. 
A.  317. 

IB  1  Mor.  Priv.  Oorp.  1 161. 

i«  Chouteau  Spring  Cow  v«  Harris  20  Ma  98^ 

trAnte,p.tM. 
Mid. 
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earned  before,  belong  to  the  transferee.^*  This  rule  may  be  changed 
by  special  agreement  between  the  parties,  and  the  agreement  will  be 
binding  on  the  corporation  if  it  has  notice  of  it.'^  If  it  has  not  such 
notice,  it  may  safely  pay  the  dividends  to  the  transferee.'^ 

Statutory  Liability  of  Stockholders. 

As  a  rule,  where  by  statute  stockholders  are  made  liable  for  the  debts 
of  the  corporation,  no  liability  attaches  tmtil  the  corporate  property 
fails,  and  it  becomes  necessary  to  resort  to  the  stockholders'  liability,  and 
such  persons  only  as  are  then  stockholders  are  subject  to  the  liability. 
A  valid  and  complete  transfer  of  stock,  therefore,  in  the  absence  of  ex- 
press provision  to  the  contrary,  relieves  the  transferror  of  all  liability 
to  creditors  of  the  corporation,  and  the  transferee  becomes  liable  in  his 
place.  Such  is  the  general  rule ;  but  there  are  some  decisions  to  the 
contrary,  and  the  peculiar  provisions  of  particular  statutes  may  require 
a  different  rule.  The  subject  will  be  explained  at  length  in  treating  of 
the  rights  and  remedies  of  creditors.** 

Pledgees,  Trustees,  etc.,  of  Shares. 

Persons  to  whom  shares  have  been  transferred  as  security  for  debts 
due  them  from  the  transferror,  and  who  appear  on  the  registration 
books  of  the  corporation  as  owners  of  the  shares,  have  the  same  rights 
as  against  the  corporation,  and  are  subject  to  the  same  liability  to  the 
corporation  and  to  creditors,  as  if  they  owned  the  shares  absolutely. 
And  the  same  is  true  of  trustees,  or  others  in  whose  names  the  shares 
stand  on  the  books,  though  they  have  no  beneficial  interest  therein ;  at 
least  if  it  does  not  appear  that  they  hold  as  pledgees,  trustees,  etc. 
They  are  liable,  for  instance,  to  the  corporation  and  to  corporate  cred- 
itors for  an  unpaid  balance  due  on  the  shares.**  They  are  also  subject 
to  the  statutory  liability  of  stockholders  for  debts  of  the  corporation, 
and  their  liability  is  not  limited  to  the  extent  of  their  interest*^ 

!•  Hyatt  ▼.  Allen,  56  N.  Y.  653,  16  Am.  Rep.  449;  Jones  ▼.  Railroad  Go.,  57 
N.  Y.  196;  Jermain  ▼.  Railway  Co.,  91  N.  Y.  488;  March  ▼•  Railroad  Co.,  43 
N.  H.  615. 

«o  Mor.  Priv.  Corp.  I  162.  ai  Ante,  p.  337,  »«  Post.  p.  663. 

ss  Pullman  v.  Upton,  96  U.  S.  828,  24  U  Ed.  818;  post,  p.  668. 

>4  Post,  p.  663. 
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X.EBir  OF  OOBFOBATIOV  OK  8HABE8. 

166»  At  oomaton  lav  a  oorporation  has  no  lien  on  the  Mharen  of  its 
stooU&oldem  for  debts  due  from  tken&i  bnt  euoh  a  lien  may  be 
oreated  by  tbo  ekarter,  or  by  8tatnte»  or  by  a  by-lavy  if  tbere 
ie  express  lesiidatiTe  avtbority  therefor* 

It  is  well  settled  that  at  common  law  a  corporation  has  no  lien  on 
the  shares  of  its  stockholders  for  debts  due  to  it  from  them.'^  The 
reason  given  is  that  a  different  rule  would  subvert  the  wholesome  doc- 
trine of  the  common  law  against  secret  liens.'*  It  follows  that  the  fact 
that  a  stockholder  is  indebted  to  the  corporation  does  not  of  itself  give 
the  corporation  any  greater  or  different  rights  than  any  other  credit- 
ors would  have,  and  is  no  ground  for  a  refusal  of  the  corporation  to 
recognize  and  register  a  bona  fide  transfer,  unless  a  lien  is  given  by  the 
charter,  or  by  statute,  or  by  an  authorized  by-law.*^  Whether,  in  the 
absence  of  charter  or  statutory  authority,  a  corporation  may  by  a  by- 
law create  a  lien  on  its  shares  for  debts  due  from  its  stockholders,  is  a 
question  upon  which  the  courts  do  not  entirely  agree.  By  the  weight 
of  authority,  such  a  by-law  is  binding  upon  the  stockholders,  and  upon 
transferees  who  are  not  bona  fide  purchasers ;  but  it  is  ineffectual  as 
against  bona  fide  purchasers.'* 

The  legislature  may,  in  the  charter  or  by  statute,  give  a  corporation 
a  lien  on  shares  for  debts  due  to  it  by  its  stockholders,  or  may  give  the 
corporation  the  power  to  create  such  a  lien  by  a  by-law..  In  such  a 
case  a  lien  attaches,  and  a  transferee  of  the  stock  will  take  subject  to 
it,  whether  he  had  notice  or  not ;  and  the  corporation  may  refuse  to 
register  the  transfer  until  the  indebtedness  is  paid.**-    A  provision  in 

SB  Sargent  t.  Insurance  Go.,  8  Pick.  (Mass.)  90.  19  Am.  Dec.  806;  M}\ssa- 
chnsetts  Iron  Go.  t.  Hooper,  7  CnslL  (Mass.)  188 :  Steamship  Dock  Go.  v.  Her- 
on's Adm'z,  62  Pa.  280;  Farmers'  &  Merchants*  Bank  v.  Wasson,  48  Iowa, 
886,  80  Am.  Rep.  898;  Drlscoll  v.  Manufacturing  Co.,  59  N.  Y.  96,  302; 
Bank  v.  Lanier,  11  Wall.  (U.  S.)  369,  20  L.  Ed.  172;  Heart  v.  Bank,  2  Dev. 
Bq.  (N.  C.)  Ill ;  Dana  v.  Brown,  1  J.  J.  Marsh.  (Ky.)  804 ;  Dearborn  v.  Wash- 
ington Sav.  Bank,  18  Wash.  8,  60  Pac.  575;  Ingles  Land  0>.  t.  Knoxrllle 
Fire  Ins.  Go.  (Tenn.  Gh.  App.)  68  8.  W.  1111 ;  Herrick  v.  Humphrey  Hardware 
Go.  (Neb.)  108  N.  W.  685. 

>•  Drlscoll  T.  Manufacturing  Go.,  59  N.  Y.  96,  102. 

ST  See  the  cases  cited  above.  **  Post,  p.  443. 

>•  Union  Bank  t.  Laird,  2  Wheat  (U.  S.)  890,  4  L.  Ed.  269;  Brent  v. 
Bank,  10  Pet  (U.  S.)  596,  9  L.  Ed.  547;  Bishop  v.  Globe  Go.,  185  Mass.  132; 
Dorr  v.  Life  Insurance  Glearing  Ck).,  71  Minn.  88,  73  N.  W.  635,  70  Am.  St 
Rep.  809;  H.  W.  Wright  Lumber  Ck).  v.  Hlxon,  105  Wis.  153,  80  N.  W.  1110, 
1135.  Third  persons  are  charged  with  notice  of  the  provisions  of  articles  of 
association  required  by  statute  to  be  recorded  in  the  registry  of  deeds;  and 
lieni  on  stock  created  by  them  are  binding  as  against  third  persons,  though 

Glabk  Gobp.(2d  Ed.) — ^26  , 


402  MBMBEB8HIP  IN  CORPORATIONS.  (Ch.  12 

the  charter  of  a  corporation  that  shares  of  stock  shall  be  transferable 
only  on  the  books  of  the  corporation,  according  to  rules  established  by 
it  and  all  debts  due  and  payable  to  the  corporation  by  a  stockholder 
must  be  satisfied  before  the  transfer  shall  be  made,  gives  the  corporation 
a  lien  on  shares  for  debts  due  by  stockholders.*  •  The  lien  given  by 
statute  to  a  corporation  upon  the  shares  of  stockholders  "indebted"  to 
it,  extends  to  all  debts,  whether  payable  presently  or  at  a  future  time, 
except  where  the  statute  limits  the  lien  to  debts  actually  due  and  pay- 
able.*^ Under  the  national  banking  act,  a  national  bank  cannot,  by  by- 
law or  otherwise,  acquire  a  lien  upon  the  shares  of  its  stockholders  for 
debts  due  from  them  to  the  bank.** 

A  corporation,  which  by  its  charter  or  otherwise  is  given  a  lien  on 
its  shares  for  debts  due  from  its  stockholders,  may  waive  its  rights  in 
this  respect ;  and,  if  it  induces  a  purchaser  of  its  shares  to  alter  his  con- 
dition in  reliance  upon  its  assurances  that  it  has  no  adverse  claim  on 
the  shares,  it  will  be  held  to  have  waived  any  lien  it  may  have  had.** 

tbey  have  no  actual  notice  thereof.  Dempster  Mfg.  Go.  ▼.  Downs,  128  Iowa, 
80,  101  N.  W.  736,  106  Am.  St  Rep.  840. 

so  Union  Bank  v.  Laird,  supra. 

•1  Pittsburgh  ft  a  R.  Go.  T.  Clarke,  29  Pa.  146,  151;  National  Bank  v. 
Rochester  Tumbler  Co.,  172  Pa.  614,  33  Atl.  748 ;  St  Paul  Nat  Bank  v.  Life 
Insurance  dearing  Co.,  71  Minn.  123,  73  N.  W.  718.  See,  also,  Battey  v. 
Eureka  Bank,  62  Kan.  884,  63  Pac.  437.  The  lien  must  be  for  a  debt  Incurred 
In  good  faith,  and  will  not  prevail  against  a  prior  claim  to  the  stock  of 
which  the  corporation  had  notice  when  the  debt  was  created.  Prince  Inv. 
Co.  y.  St  Paul  &  S.  C.  L.  Co.,  68  Minn.  121,  70  N.  W.  1079.  See,  also.  Bank  of 
Kentucky  v.  Bonnie,  102  Ky.  343,  43  S.  W.  407.  Curtice  v.  Crawford  County 
Bank  (C.  C)  110  Fed.  830 ;  Just  v.  State  Bank,  132  Mich.  600,  94  N.  W.  200 ; 
White  River  Sav.  Bank  v.  Central  Cap.  Bank  &  T.  Co.,  77  Vt  123,  59  Atl.  197, 
107  Am.  St  Rep.  754.  The  lien  extends  only  to  indebtedness  directly  incurred 
to  the  corporation,  not  to  indebtedness  to  third  persons  acquired  by  it  Boyd 
r.  Reed,  120  N.  a  385,  27  S.  B.  35,  58  Am.  St  Rep.  792.  A  claim  arising  out  of 
the  embezzlement  of  fhe  company's  funds  by  a  stockholder  as  its  officer  is  a 
debt    Sproul  v.  Standard  Plate  Glass  Co.,  201  Pa.  103,  50  Atl.  1003. 

as  Bullard  v.  Bank,  18  Wall.  (IT.  S.)  589,  21  L.  Ed.  923. 

••National  Bank  v.  Watsontown  Bank,  105  U.  S.  217,  26  L.  Ed.  1039; 
Oakland  County  Sav.  Bank  v.  State  Bank,  113  Mich.  284,  71  N.  W.  453,  67 
Am.  St  Rep.  463.  The  lien  is  not  waived  by  taking  other  security.  German 
Nat  Bank  v.  Kentucky  Trust  Co.  (Ky.)  40  S.  W.  458.  And  see  Moore  v.  Bank, 
52  Mo.  377.  The  acts  of  an  agent  of  the  corporation  relied  upon  as  a  waiver 
must  have  been  within  his  authority  or  apparent  authority.  In  Bishop  v.  Globe, 
Co.,  135  Mass.  132»  it  was  held  that  a  corporation  was  not  estopped  to  assert 
its  lien  by  the  fact  that,  on  the  tranferee's  presenting  the  certificate  for  trans- 
fer, the  person  in  charge  of  the  transfer  book  promised  to  make  the  transfer 
and  issue  a  new  certificate  as  soon  as  a  certain  officer  returned,  it  not  ap- 
pearing that  such  person  had  any  authority,  except  to  receive  requests  for  trans- 
fers, and  communicate  them  to  the  proper  officers. 
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VAUDITT  OF  TRAHSFBBS. 

157.  A  stooUiolder,  vnlesfl  restrioted  by  thm  oliarter  or  hj  statate,  may 

trasflf  «r  his  Bharesy  and  thereby  eease  to  be  liable  as  a  stoek- 
holder,  to  any  one  "who  le  oapable  of  holding  tben^  and  asewnt- 
ins  tbe  liability  of  a  irtookbolder.  Bvt,  as  against  tbe  corpora- 
tion and  ite  oreditorfl, 

(a)  He  cannot  transfer  bis  ebaree  eolorably. 

Ob)  In  tbie  country,  be  cannot  transfer  to  a  nan  of  •tra'w,  or  to  an 
ineolTcnt  person,  for  the  purpose  of  escaping  liability.  The 
mle  is  otherwise  in  England. 

(e)  He  cannot  transfer  to  a  person  wbo  is  incapable  im  lav  of  as- 
snming  liability  witb  respect  to  the  shares,  as 

(1)  To  an  infant. 

(2)  To  an  insane  person. 

(3)  To  a  niarried  woman,  where  by  the  law  of  the  partievlar 

Jnrisdiction  she  cannot  assume  liability. 

(4)  To  the  corporation  itself,  or  to  another  corporation,  if  it  is 

incapable  of  pnrchasinc  and  holding  the  shares. 

158.  Shares  are  not  transferable  after  dissolution  of  the  corporation, 

so  as  to  pass  the  legal  title. 

These  questions  are  considered  at  length  in  a  subsequent  chapter  in 
dealing  with  the  liability  of  stockholders.  It  is  the  general  rule  that 
a  stockholder,  where  there  are  no  restrictions  in  the  charter  or  in  the 
statutes,  has  an  absolute  right  to  transfer  his  shares.  This  rule,  how- 
ever, is  subject  to  exceptions.  A  transfer  may  be  perfectly  valid  as 
between  the  parties  themselves,  and  yet  be  invalid  as  against  the  cor- 
poration and  creditors  of  the  corporation.  Thus,  as  we  shall  presently 
see,  a  stockholder  cannot  transfer  his  shares  eolorably  to  an  insolv- 
ent or  irresponsible  person,  and  thereby  escape  liability  as  a  stock- 
holder to  creditors  of  the  corporation."*  And,  though  in  England  the 
rule  is  different,  in  this  country  a  stockholder  cannot  transfer  to  an  in- 
solvent person,  when  he  knows  that  the  corporation  is  insolvent,  for  the 
purpose  of  escaping  his  statutory  liability,  though  the  transaction  is 
an  out  and  out  sale  and  transfer."'  There  is  also  an  implied  prohibi- 
tion against  a  transfer  of  shares  to  an  infant  or  any  other  person  who 
is  not  capable  in  law  of  assuming  the  liabilities,  as  well  as  enjoying  the 
rights,  of  the  transferror  in  respect  thereto.**  So  it  is  with  transfers 
to  the  corporation,  or  to  some  other  corporation,  where  it  has  no  power 
to  hold  the  shares.** 

Transfer  after  Dissolution. 

The  right  of  a  stockholder  in  a  corporation  to  sell  and  transfer  his 
stock,  and  to  pass  the  legal  title  of  such  stock  jto  the  purchaser,  ceases 

»*  PoBt,  p.  567.  •»  Post,  p.  667.         ••  Post,  p.  565.  •f  Post,  p.  565. 
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Upon  the  dissolution  of  the  corporation.  The  interests  of  the  several 
stockholders  are  then  reduced  to  mere  equitable  rights  to  their  several 
distributive  shares  of  the  funds  of  the  corporation,  upon  principles  of 
justice  and  equity  among  all  the  stockholders ;  and  in  making  distribu- 
tion each  stockholder  is  to  be  charged  with  the  debts  due  from  him  to 
the  corporation,  so  as  to  equalize  the  distributive  shares  of  all  the  stock- 
holders in  the  fund  after  payment  of  all  debts  due  by  them  respectively 
to  the  corporation.  When  a  stockholder  assigns  his  interest  after  dis- 
solution of  the  corporation,  the  assignee  takes  subject  to  this  rule.** 


MODE  OF  TBAH8FEB. 

169«  la  Hkm  alMeao«  of  ezprMis  *eBiila.tioift8  by  the  legislature,  or  under 
lesislative  attthorfty,  iliaree  of  stoek  max  be  traaflferred,  and 
the  local  title  Tested  in  the  transferee,  hj  deliTory  of  the  oer« 
tifloate  with  a  written  assignment  thereof,  or  wiUi  an  assiga- 
nent  in  blank  indorsed  thereon. 

160.  The  validitx  and  oomploteness  of  a  transfer  depends  upon  the 
law  of  the  state  hj  which  the  corporation  was  created* 

In  the  absence  of  a  statutory  or  charter  provision,  or  of  a  by-law 
passed  in  pursuance  of  legislative  authority,  prescribing  an  exclusive 
manner  in  which  the  stock  of  a  corporation  shall  be  transferred,  the 
owner  may  transfer  the  same  to  a  purchaser,  pledgee,  or  donee  by  the 
delivery  of  the  stock  certificate,  with  a  written  assignment  thereof. 
Usually  the  certificate  contains  upon  its  back  a  form  of  assignment, 
with  power  of  attorney  authorizing  the  transfer  upon  the  books  of  the 
corporation.  Such  a  transfer  is  sufficient  at  common  law  to  convey 
the  legal  as  well  as  the  equitable  title  as  against  all  persons,  including 
the  corporation.**  The  assignment  may  be  in  blank,  in  which  case  the 
shares  will  pass  from  person  to  person  by  delivery  of  the  certificate, 
without  further  indorsement ;  the  person  who  may  be  the  holder  of  the 
certificate  having  the  right  at  any  time  to  fill  in  the  blank  in  the  as- 
signment with  his  name,  and  to  fill  in  his  name  or  another's  as  attorney. 

A  valid  gift  of  the  stock  may  be  effected  by  delivery  of  the  certificate, 

••  James  ▼.  WoodrnlT,  10  Paige  (N.  Y.)  541,  affirmed  2  Denlo  (N.  Y.)  574. 

*•  Boston  Mnsic-Hall  Ass'n  v.  Ck>ry,  129  Mass.  435,  1  Gumming,  Gas.  Prir. 
Gorp.  660;  McNeil  v.  Bank,  46  N.  Y.  325,  7  Am.  Rep.  341,  1  Gumming,  Gas. 
Prlv.  Gorp.  620,  W.  D.  Smith,  Gas.  Gorp.  71 ;  Scott  v.  Bank  (G.  O.)  15  Fed.  494, 
1  Gumming,  Gas.  Prlv.  Gorp.  687;  Brlttan  v.  Oakland  Bank,  124  Gal.  282,  57 
Pac.  84,  71  Am.  St.  Rep.  58.  See,  ftlso,  Bank  of  Gulloden  v.  Bank  of  Forsyth, 
120  Ga.  578^  48  S.  E.  226,  102  Am.  St  Rep.  115. 
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accompanied  by  words  of  absolute  and  present  gift,  without  written  as- 
signment.* 

What  Law  Governs. 

The  validity  of  a  transfer  of  stock  in  a  corporation,  and  its  sufficiency 
to  pass  title  to  the  transferee,  depend  upon  the  law  of  the  state  by  which 
the  corporation  was  created,  and  not  upon  the  law  of  the  state  in  which 
the  transferror  and  transferee  reside,  and  the  transfer  is  made.^^ 

*  Ck>m.  ▼.  Grompton,  187  Pa.  188,  20  Atl.  417 ;  Leyson  v.  Dayis,  17  Mont 
220,  42  Pac.  775,  81  L.  R.  A.  420.  Contra,  Matthews  t.  Hoagland,  48  N.  J. 
Bq.  455,  21  Atl.  1054 ;  Baltimore  Retort  &  F.  B.  Go.  t.  Mali,  65  Md.  03,  8  AtL 
286.    Cf .  Calkins  t.  Equitable  Building  &  L.  Ass'n,  126  Cal.  531,  50  Pac.  80. 

40  Black  v.  Zacharle,  8  How.  (U.  S.)  483,  11  L.  Ed.  600,  1  Cumming,  Cas. 
Priv.  Corp.  671 ;  Masnry  ▼.  Arkansas  Nat  Bank  (C.  C.)  87  Fed.  381.  And  see 
Jellenlk  ▼.  Huron  Copper  Min.  Co.,  177  U.  8.  1,  20  Sup.  Ct  550,  44  L.  Ed.  647 ; 
Giesen  v.  London  &  Northwest  Am.  Mtg.  Co.,  102  Fed.  584,  42  O.  C.  A.  515.  A 
decision  by  a  state  supreme  court  that  by  a  donatio  causa  mortis  the  equitable 
title  in  national  bank  shares  passed  to  the  donee,  under  general  principles 
of  law,  involves  no  federal  question,  and  is  not  reviewable  by  the  supreme  court, 
though  Rev.  St  |  5180  [U.  S.  Gomp.  St  1001,  p.  8461],  making  such  shares 
transferable  on  the  books  of  the  bank  in  such  manner  as  may  be  prescribed 
by  the  by-laws,  and  the  by-laws  of  the  particular  bank  made  the  shares  trans- 
ferable only  on  its  books.  Leyson  v.  Davis,  170  U.  S.  86,  18  Sup.  Ct  500,  42 
L.  Ed.  030.  Under  the  constitution  of  California,  providing  that  every  busi- 
ness corporation  organiased  and  doing  business  In  the  state  shall  maintain  an 
office  therein,  where  transfers  of  stock  shall  be  made,  and  providing  that  no 
corporation  organized  outside  the  state  shall  be  allowed  to  transact  business 
therein  on  more  favorable  conditions  than  are  prescribed  for  domestic  corpora- 
tions, a  British  corporation,  which  transacted  business  in  the  state  and  main- 
tained an  office  with  managers  empowered  to  transfer  stock  and  Issue  shaies, 
and  which  there  sold  and  Issued  stock  to  a  citizen  of  the  state,  wa&  governed 
as  to  the  transfer  of  such  shares  by  the  laws  of  California,  and  on  the  death 
of  the  stockholder  his  executrix,  appointed  in  the  state,  was  entitled  to  have 
the  stock  transferred  to  her.  London,  Paris  ft  Am.  Bank  t.  Aronsteln,  117 
Fed.  601,  54  O.  a  A.  668. 
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BEOI8TRATIOV  OF  TBJLKBTBSL 

161«  It  is  senerallx  pnyrided  hj  oharter  or  ■tatntorj  proTidons,  or  I17 
avthoiised  by-laws,  that  mhar^m  mhaH  1m  transferable  only  on  the 
books  of  the  corporation.  In  the  absence  of  snch  a  reqnire- 
a&ent  no  record  is  necessary.  As  to  the  effect  of  snch  a  re* 
^nirementy  the  anthorities  do  not  asree.  The  resvlt  of  the 
eases  may  be  thns  statedt 

(a)  In  some  states  it  is  held  that  vntil  a  transfer  is  rcKisteredt  or 

deposited  for  registration,  the  legal  title  to  the  shares  renudns 
in  the  transferror,  and  the  traniferee  has  only  an  e^nitable 
title.     Under  this  Tiew,  vntil  regiitration, 

(1)  The  transferror  remains  the  owner  of  the  shares^  as  far  as 

the  acts  and  dealings  of  the  corporation  are  concerned, 
nnless  it  has  notice  of  the  transfer,  in  w^hioh  case  it  mnit 
regard  the  eqnitable  title  of  the  traniferee.  In  the  ab- 
sence of  notice,  it  may  hold  the  transferror  liable  as  a 
stockholder,  and  may  pay  him  dividends,  and  accord  him 
other  rights  as  the  owner  of  the  shares. 

(2)  The  corporation  may,  as  far  as  it  ii  concerned,  w^Itc  regis- 

tration. 

(3)  Registration  is  not  necessary  to  entitle  a  bona  llde  purchaser 

of  shares  from  the  holder  of  the  legal  title  to  prerail 
against  eqnities  of  third  persons. 

(4)  Kor  is  it  necessary  to  entitle  an  Innocent  purchaser  from  the 

apparent  and  registered  owner,  vnder  an  nnanthorlsed  as- 
signment, to  prcTail  against  the  tme  owner  on  the  ground 
of  eitoppcL 

(5)  Begiitration  is  necessary  to  reliere  the  transferror  ftrom  the 

statutory  liability  to  creditors  of  the  corporation. 

(6)  It    is    also   neceisary    as    against   bona   flde   purchasers    or 

pledgees  from  the  tramf error. 

(7)  In  some  itates,  but  not  in  all,  attaching  or  execution  credit- 

ors of  the  transferror  after  the  transfer,  but  before  regis- 
tration, will  prevail  as  against  the  traniferee'i  equitable 
title,  if  they  have  levied  In  Ignorance  of  the  transfer;  but, 
by  the  weight  of  authority,  not  If  they  had  notice  of  it. 

(8)  In  some  Juriidiotions  It  is  held  that  failure  to  register  a 

transfer,  or  deposit  it  for  registration,  is  prima  facie  eri- 
dence  of  a  secret  trust,  and.  If  unexplained,  evidence  of  an 
intent  to  hinder  and  defraud  creditors,  lo  that,  as  to  them, 
the  transfer  is  void.  Perhaps  in  some  states  it  would  bo 
held  that  failure  to  depoiit  a  transfer  for  registration  is 
conclusive  evidence  of  a  secret  trust. 

(b)  In  some  states  it  is  held  that  the  requirement  of  registration  ii 

intended  solely  for  the  benefit  and  protection  of  the  corpora- 
tion, and  may  be  waived  by  it,  and  that  it  does  not  prevent  an 
unregistered  transfer  from  conveying,  as  against  the  transfer- 
ror and  all  third  persons,  the  ^^hole  title,  legal  as  well  as 
equitable. 

162.  Where  a  transfer  is  duly  registered,  issuance  of  a  new  certificate 
is  not  necessary  to  transfer  the  legal  title. 
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No  record  is  necessary  to  perfect  the  transfer  of  stock,  unless  it  is 
required  by  statute,  or  by  the  charter  or  by-laws  of  the  corporation.*^ 
Almost  all  charters  or  acts  of  incorporation  contain  the  provision  that 
the  stock  shall  be  transferable  on  the  books  of  the  corporation  in 
such  manner  as  may  be  prescribed  by  the  by-laws  or  articles  of  as- 
sociation. Often  it  is  provided  that  they  shall  be  transferable  "only" 
on  the  books  of  the  corporation.  There  is  no  difference  in  the  mean- 
ing of  these  provisions.*'  The  cases  are  very  far  from  being  clear 
or  in  accord  as  to  the  effect  of  such  a  provision.  On  some  points  there 
is  a  direct  conflict. 

In  some  states  the  provision  has  been  construed  literally,  and  as 
excluding  any  other  mode  of  transferring  the  legal  title;  and  it  is 
held  in  these  states  that  until  a  transfer  is  registered,  or  at  least  de- 
posited with  the  corporation  for  the  purpose  of  registration,  the  le- 
gal title  to  the  shares  remains  in  the  transferror,  and  the  transferee 
has  only  an  equitable  title.** 

In  other  states  it  is  held  that  such  a  provision  is  intended  solely  for 
the  protection  of  the  corporation,  and  can  be  waived  or  asserted  at  its 
pleasure.  No  effect  is  given  to  it  except  for  the  protection  of  the  cor- 
poration, and  it  does  not  prevent  a  stockholder  from  parting  with  his 
interest  by  a  mere  assignment  of  his  certificate,  subject  only  to  such 
liens  as  the  corporation  may  have  upon  it,**  and  excepting  the  right 
of  voting  at  stockholders'  meetings,  receiving  dividends,  etc.  And  it 
is  held  that,  as  between  the  parties  themselves  to  a  sale  or  pledge  of 
shares,  a  delivery  of  the  stock  certificate,  with  an  assignment  and 
power  of  attorney  to  transfer  the  shares  on  the  books  of  the  corpora- 
tion, passes  the  entire  title,  leg^l  as  well  as  equitable,  in  the  shares, 
whether  the  transfer  is  registered  or  not** 

41  Sayles  t.  Bates,  15  R.  I.  S42,  5  Atl.  487. 

«>  Bee  Willianm  v.  Bank,  5  Blatchf.  (U.  8.)  59,  Fed.  Gas.  No.  17,727. 

4«  Fisher  v.  Bank,  5  Gray  (Mass.)  373,  1  Camming,  Gas.  Priv.  Gorp.  664; 
Colt  T.  Ives,  31  CbmL  25,  81  Am.  Dec.  161  (explaining  the  earlier  Connecticut 
cases);  Reed  t.  Copeland,  60  Conn.  488,  47  Am.  Rep.  663;  Brown  v.  Adorns. 
5  Biss.  (U.  8.)  181,  Fed.  Gas.  No.  1,986;  Black  t.  Zacharle^  8  How.  (U.  S.)  483, 
11  L.  Ed.  690,  1  Gumming,  Gas.  Prlv.  Gorp.  671 ;  Soott  v.  Bank  (G.  G.)  15  Fed. 
494,  1  Gumming,  Gas.  Prlv.  Corp.  687;  Johnson  ▼.  Laflin,  5  DHL  (U.  S.) 
65,  Fed.  Gas.  No.  7,398,  1  Gwnmlng,  Gas.  Prly.  Corp.  608,  affirmed  103  U.  8. 
800,  26  L.  Ed.  532 ;  Union  Bank  t.  Laird,  2  Wheat  (U.  S.)  390,  4  L.  Ed.  269 ; 
Sabln  V.  Bank,  21  Vt  362 ;  People's  Bank  t.  Grldley,  91  111.  457 ;  Becher  v.  Mill 
Co.  (G.  G.)  1  Fed.  276;  Kerr  v.  Urie,  86  Md.  72,  37  Atl.  789,  38  L.  R.  A.  119, 
63  Am.  St  Rep.  493;  Russell  y.  Easterbrook,  71  Conn.  50,  40  Atl.  905.  And  it 
has  even  been  held  that  deliverj  of  a  certificate,  properly  indorsed,  to  the 
officers  of  the  corporation,  with  a  request  to  transfer  the  same,  Is  not  suf- 
ficient to  pass  the  legal  title.    Brown  t.  Adams,  supra. 

4*  Ante,  p.  401. 

«B  McNeU  V.  Bank,  46  N.  Y.  825,  7  Am.  Rep.  841,  1  Camming,  Oaa  Prlv. 
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By  the  weight  of  authority,  unless  authorized  to  do  so  by  its  char- 
ter or  by  some  statute,  a  corporation  could  not  pass  by-laws  restrict- 
ing the  power  to  transfer  the  title  to  stock  to  transfers  on  the  books 
of  the  corporation.** 

Necessity  as  against  the  Corporation. 

Even  in  those  jurisdictions  where  an  unregistered  transfer  is  re- 
garded as  passing  the  legal  title  as  between  the  parties,  and,  a  for- 
tiori, in  those  jurisdictions  where .  it  is  held  that  the  equitable  title 
only  passes,  a  transfer,  until  registered  or  deposited  for  registration, 
confers  on  the  transferee,  as  between  himself  and  the  company,  no 
right  beyond  that  of  having  the  transfer  properly  entered.  Until  that 
is  done,  the  person  in  whose  name  the  stock  is  registered  is,  as  between 
himself  and  the  company,  the  owner  to  all  intents  and  purposes/^ 
A  transferee,  for  instance,  until  he  has  had  his  transfer  registered,  or 
deposited  it  for  registration,  has  no  right  to  vote  at  stockholders'  meet- 
ings/' He  also  takes  the  risk,  as  against  the  corporation,  of  payment 
of  the  dividends  to  the  person  who  ai^)ears  as  owner  on  the  books 
of  the  corporation.**  But,  of  course,  he  would  be  entitled  to  recover 
them  from  the  person  so  receiving  them  in  an  action  for  money  had 
and  received  to  his  use.  Assets  of  a  corporation,  on  dissolution,  may, 
like  dividends,  be  safely  distributed  to  those  who  appear  on  its  books 
as  owners  of  stock,  and  the  distribution  will  be  valid  as  against  per- 
sons claiming  under  an  unregistered  transfer,  of  which  the  corpora- 
tion had  no  notice.**  The  unregistered  transferee  also  takes  the  risk 
of  any  lien  which  the  corporation  may  acquire  on  the  shares  for  in- 
debtedness of  the  registered  holder.**  The  transferror  is  not  relieved 
from  liability  for  calls,  nor  does  the  transferee  become  liable  for  calls, 

Corp.  620,  W.  D.  Smith,  Gas.  Corp.  71;  Isham  t.  Buckingham,  49  N.  Y.  216; 
Duke  v.  Navigation  Co.,  10  Ala.  82,  44  Am.  Dec  472 ;  Mandlebaum  ▼.  Mining 
Oo^  4  Mich.  465,  2  Gumming,  Gas.  Prlv.  Gorp.  159;  Baldwin  v.  Ganfield,  26 
Minn.  43,  1  N.  W.  261.  And  see  Blouin  v.  Hart,  30  La.  Ann.  714;  Lnnd  v. 
Wheaton  Roller  Mill  Go.,  50  Minn.  36,  52  N.  W.  268,  36  Am.  St  Rep.  623; 
Meredith  Village  Say.  Bank  ▼.  Marshall,  68  N.  H.  417,  44  AU.  526;  Bates- 
Farley  Sav.  Bank  v.  Dismukes,  107  Ga.  212,  83  S.  B.  175;  Gulp  v.  Mulvane, 
66  Kan.  143,  71  Pac.  273.  And  see  Leyson  v.  Davis,  17  Mont  220,  42  Paa  775, 
31  L.  R.  A.  429. 

4«  Sargent  v.  Railway  Go.,  9  Pick.  (Masa)  202 ;  DrlscoU  v.  Manufacturing  Go.* 
59  N.  Y.  96. 

4T  People  V.  Robinson,  64  Gal.  373,  1  Pac.  166. 

«s  People  ▼.  Robinson,  supra. 

«•  Ante,  p.  837. 

so  Bank  of  Gommerce's  Appeal,  73  Pa.  59. 

Bi  Union  Bank  v.  Laird,  2  Wheat  (U.  S.)  390,  4  L.  Ed.  269.  See  Bank  of 
Attica  ▼.  Manufacturers'  ft  Traders'  Bank,  20  N.  Y.  SOI* 
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until  the  transfer  is  registered,  when  registration  on  the  hocks  is  re- 
quired/* 

In  those  jurisdictions  where  it  is  held  that  the  provision  is  for  the 
protection  of  the  corporation,  it  may  be  waived  by  the  corporation. 
Therefore,  though  a  transferror  may  be  held  liable  for  calls  made  sub- 
sequently to  the  transfer,  but  before  registration,  he  cannot  be  held 
liable  where  the  corporation  waives  the  requirement  of  registration 
expressly  or  by  its  mode  of  doing  business,  as  by  failing  to  keep  a 
registry  book.** 

If  a  transfer  is  valid,  the  corporation  is  bound  to  register  it.  Any 
valid  transfer  in  writing  is  valid  as  against  the  company,  if,  on  being 
notified,  it  refuses  to  allow  registration.  A  transferror,  therefore,  is 
not  liable  to  the  corporation  for  assessments  authorized  to  be  made 
on  "stockholders"  beyond  their  shares,  after  a  valid  assignment  has 
been  made,  and  the  corporation  has  refused  to  register  it.** 

Necessity  as  against  Estoppel  of  Owner  in  Case  of  Unauthorized 

Transfer. 

As  we  shall  presently  see,  if  the  true  owner  of  stock  holds  out  an- 
other, or  allows  him  to  appear  as  having  full  power  to  dispose  of  the 
stock,  and  innocent  third  persons  are  thus  led  into  dealing  with  the 
apparent  owner,  and  taking  a  transfer  from  him,  they  will  be  pro- 
tected, under  the  doctrine  of  equitable  estoppel,  against  any  claim 
by  the  true  owner.**  In  such  a  case  it  is  not  necessary,  as  against  the 
true  owner  that  their  transfer  shall  have  been  registered.** 

Necessity  as  against  Prior  Equities  of  Third  Persons. 

The  fact  that  a  transfer  by  one  who  has  the  legal  title  to  shares, 
and  the  apparent  absolute  power  to  dispose  of  the  same,  is  not  regis- 
tered, does  not  affect  the  right  of  the  transferee  to  prevail  against 
prior  equities  of  third  persons.  Thus  a  bona  fide  purchaser  of  cer- 
tificates of  stock,  upon  which  a  power  of  attorney,  authorizing  their 
transfer  to  any  person,  is  indorsed  by  the  person  in  whose  name  the 
certificates  were  issued,  and  who  was  the  last  registered  holder  of  the 
shares,  takes  them  relieved  of  a  secret  trust  existing  back  of  the  regis- 
try, though  his  transfer  is  not  registered.*^ 

Bs  Marlborough  Manurg  Go.  v.  Smith,  2  Ck)nn.  579,  683 ;  Russell  v.  Easter- 
brook,  71  Conn.  60,  40  Atl.  905. 

0>  Isham  Y.  Buckingham,  49  N.  Y.  216.  And  see  American  Nat  Bank  v. 
Oriental  Mills,  17  R.  I.  661,  23  AtL  796 ;  Chemical  Nat.  Bank  t.  Colwell,  132 
N.  Y.  260,  80  N.  E.  644. 

B«  Chouteau  Spring  Go.  v.  Harris,  20  Mo.  383.  Cf.  Russell  t.  Easterbrook, 
supra.  8  ft  Post,  p.  418. 

B«  Otis  T.  Gardner,  106  111.  436 ;   and  other  cases  cited  post,  p.  418. 

B7  Winter  v.  Montgomery  Gasli^^t  Co.,  89  Ala.  644,  7  South,  773,  2  Gumming, 
Gas.  Priy.  Corp.  163, 
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Necessity  as  against  Creditors  of  Corporation. 

It  is  very  generally  held,  even  in  those  states  where  an  unregistered 
transfer  conveys  the  legal  as  well  as  the  equitable  title,  that  the  stat- 
utory requirement  of  registration  is  intended  for  the  protection  of  the 
creditors  of  the  corporation,  as  well  as  of  the  corporation.  And  it  is 
therefore  held  that  a  stockholder  who  has  transferred  his  shares  is  not 
relieved  from  liability  to  creditors  of  the  corporation  until  the  trans- 
fer is  registered.  This  question  will  be  considered  in  a  subsequent 
chapter/* 

Necessity  as  against  Bona  Fide  Purchasers  and  Pledgees. 

In  those  jurisdictions  where  it  is  held  that  an  unregistered  transfer 
does  not  convey  the  leg^  title,  it  is  clear  that  an  unregistered  trans- 
feree cannot  set  up  the  transfer  as  against  a  bona  fide  purchaser  or 
pledgee  from  the  person  who  appears  as  owner  on  the  books  of  the 
corporation.  And  even  in  those  jurisdictions  where  it  is  held  that  an 
unregistered  transfer  passes  the  legal  as  well  as  the  equitable  title,  as 
between  the  parties,  the  transferee  will  lose  the  shares  by  a  fraudulent 
transfer  on  the  books  by  the  registered  owner  to  a  bona  fide  purchaser, 
though  he  may  hold  a  certificate.**  But  in  such  a  case  the  unregistered 
transferee  will  have  a  right  of  action  against  the  corporation  for  al- 
lowing a  transfer  on  the  books  in  violation  of  his  rights.** 

An  imregistered  transfer  is  not  good  as  against  subsequent  bona  fide 
purchasers  of  the  stock  at  a  sale  on  execution  against  the  transferror, 
who  appears  on  the  books  of  the  corporation  as  owner,  where  they 
have  no  notice  of  the  transfer.**  It  is  otherwise  if  they  have  such 
notice.** 

By  express  provisions  of  the  statute  in  some  states,  transfers  of 
stock,  if  not  registered  within  a  certain  time  on  the  books  of  the  corpo- 
ration, are  declared  to  be  void  as  to  bona  fide  creditors  or  purchasers 
without  notice. 

*•  Shellington  y.  Howland,  53  N.  Y.  371 ;  Dane  r.  YoTiiig,  61  Me.  160 ; 
MoClaren  y.  Franciscas,  43  Mo.  452;  Pine  y.  Western  Nat  Bank,  63  Kan. 
462,  65  Pac  690;  post,  p.  564.  But  In  Laing  y.  Burley,  101  111.  591,  it  was 
held  that,  where  a  corporation  issues  a  certificate  to  a  transferee  of  shares 
in  lieu  of  the  certificate  Issued  to  the  prior  owner,  the  transferee  becomes  a 
stockholder,  and  liable  as  such  fo  creditors  of  ^e  corporation,  though  the 
corporation  falls  to  register  the  transfer  as  required  by  its  by-laws. 

BO  New  York  &  N.  H.  R.  Go.  y.  Schuyler,  34  N.  Y.  80,  80,  2  Gumming,  Gas. 
Priv.  Corp.  119,  137. 

«o  New  York  &  N.  H.  B.  Ca  y.  Schuyler,  84  N.  Y.  30,  80,  2  Gumming,  Glas. 
Priy.  Corp.  119,  137. 

•1  Naglee  y.  Wharf  Co.,  20  Gal.  529. 

•s  Newberry  y.  Manufacturing  Co.,  17  Mich.  141 ;  May  y.  Thoman,  117  Mich. 
45,  75  N.  W.  129,  44  L*  R.  A.  163;  George  A.  Barse  U  S.  a  Co.  y.  Bange 
Yall^  OatUe  Go.»  16  Utah,  59,  50  Pac.  63a 
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Necessity  as  against  Creditors  of  Registered  Owner. 

In  some  of  those  states  where  an  unregistered  transfer  does  not 
convey  the  legal  title  it  is  held  that  an  attachment  or  execution  by  a 
creditor  of  the  transferror  and  registered  owner  of  shares  will  prevail 
against  the  transfer  if  it  is  not  registered,  or  at  least  deposited  for 
registration.  These  cases  are  based  solely  upon  the  ground  that  the 
legal  title  in  such  a  case  remains  in  the  transferror,  and  is  subject  to 
attachment  and  execution  for  his  debts,  and  does  not  rest  on  any  idea 
of  fraud,  actual  or  constructive.*'  And  it  is  further  held  that,  as 
against  the  execution  or  attachment,  it  can  make  no  difference  that  the 
corporation  had  notice  of  the  transfer  before  the  levy.**  It  has  been 
held  that,  where  registration  is  required,  actual  registration  is  neces- 
sary as  against  an  execution  or  attaching  creditor,  and  deposit  for  rec- 
ord is  not  sufficient.**  But  actual  registration  is  not  necessary  if  re- 
ceipt for  record  be  made  sufficient  to  pass  the  title.** 

Even  if  an  unregistered  transfer  be  regarded  as  insufficient  to  pass 
the  legal  title,  it  passes  an  equitable  title,  and  will  be  upheld  as  an 
equitable  assignment.  Therefore,  by  the  weight  of  authority,  an  equi- 
table assignment  will  prevail  as  against  creditors  qf  the  transferror 
who  attach  the  shares  with  full  knowledge  of  the  transfer.*^     It  is 

•s  Fisher  v.  Bank,  5  Gray  (Mass.)  873,  1  Gumming,  Gas.  Priv.  Gorp.  664 : 
Williams  v.  Bank,  5  Blatchf.  (U.  S.)  59,  Fed.  Gas.  No.  17,727 ;  People's  Bauk 
of  Bloomington  v.  Gridley,  91  111.  457 ;  Northrop  v.  Turnpike  Go.,  3  Gonn.  544 ; 
Oxford  Turnpike  Go.  t.  Bunnel,  6  Gonn.  552 ;  Skowhegan  Bank  v.  Gutler,  49 
Me.  815 ;  Ft  Madison  Lumber  Go.  v.  Batavian  Bank,  71  Iowa,  270,  82  N.  W. 
336,  60  Am.  Rep.  689;  Isbell  y.  Graybill,  19  Golo.  App.  508,  76  Pac.  550.  In 
Massachusetts,  the  rule  has  been  changed  by  statute,  which  makes  the  de- 
Uvery  of  a  certificate  to  a  bona  flde  purchaser  or  pledgee  for  value  received, 
together  with  a  written  transfer  or  written  power  of  attorney  to  transfer, 
signed  by  the  person  named  as  owner  in  the  certificate,  a  sufficient  delivery 
to  transfer  the  title  as  against  all  persons.  This  statute  authorizes  the  trans- 
fer of  certificates  by  indorsement  in  blank  and  delivery,  without  Inquiry  as  to 
the  rights,  if  any,  of  third  persons.  Glews  t.  Friedman,  182  Mas&  555,  66 
N.  E.  201.  Similar  statutory  changes  have  been  made  in  many  states  where 
the  rule  formerly  prevailed.  See  Rice  v.  Gilbert,  173  111.  348,  50  N.  B.  1087 ; 
06ok,  Gorp.  |  448.  Gompare  Sibley  v.  Bank,  133  Mass.  515 ;  Golt  v.  Ives,  31 
Gonn.  25,  81  Am.  Dec  161. 

•4  Fisher  v.  Bank,  supra;  Ottumwa  Screen  Go.  v.  Stodghill,  103  Iowa,  437, 
72  N.  W.  669. 

65 Northrop  ▼.  Turnpike  Co.,  supra;  Perkins  ▼•  l4yons  (Iowa)  82  N.  W. 
486.    But  see  Golt  v.  Ives,  31  Gonn.  65. 

••  Oxford  Turnpike  Co.  v.  Bunnel,  supra. 

•7  Black  V.  Zacharie,  3  How.  (U.  S.)  482,  11  L.  Ed.  690,  1  Gumming,  Gas. 
Priv.  Gorp.  671;  Scripture  v.  Soapstone  Co.,  50  N.  H.  571,  1  Gumming,  Gas. 
Prlv.  Gorp.  677;  Buttrick  v.  Railroad  Go.,  62  N.  H.  413,  13  Am.  St  R^.  578; 
Weston  V.  Mining  Gb.,  6  Gal.  425;  State  Ins.  Go.  v.  (Bennett,  2  Tenn.  Gh.  100; 
State  Ins.  Go.  y.  Sax,  2  Tenn.  Ch.  507;   Newberry  v.  Manufacturing  Co.,  17 
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otherwise  if  they  have  no  notice  of  the  transfer.**  So  the  corpora- 
tion itself,  being  a  creditor  of  a  stockholder,  cannot,  if  it  has  notice  of 
an  equitable  assignment  of  his  shares,  attach  them  before  the  transfer 
is  registered,  and  so  prevail  as  against  the  transferee,  unless  it  is  given 
a  lien  on  shares  for  debts  due  from  stockholders.** 

By  the  weight  of  authority,  however,  it  is  held  that,  when  shares  are 
sold  or  pledged,  there  is  no  necessity  to  have  the  transfer  registered 
on  the  books  of  the  corporation,  in  order  to  make  it  good  as  against 
subsequent  attaching  creditors  of  the  transferror,  unless  such  a  step 
is  expressly  required  as  against  creditors  by  the  charter  of  the  corpora- 
tion, or  by  some  statute ;  and  that,  in  the  absence  of  a  charter  or  stat- 
utory provision  clearly  showing  an  intention  on  the  part  of  the  legis- 
lature to  make  a  transfer  void  as  against  creditors  unless  registered,  a 
transfer  as  at  common  law  will  be  sufficient.'^*  In  these  states,  there- 
fore, in  the  absence  of  such  an  express  statutory  provision,  there  must 
be  some  element  of  fraud  or  estoppel  to  defeat  the  rights  of  an  un- 
registered transferee,  and  to  give  the  claims  of  creditors  of  the  trans- 
ferror priority. 

Of  course,  in  those  jurisdictions  where  it  is  held  that  an  unregistered 
transfer  conveys  the  legal  as  well  as  the  equitable  title,  the  transfer 

Mich.  141 ;  George  A.  Barse  Ia.  S.  €k>.  r.  Range  Val.  Cattle  Ck).,  16  Utah.  59, 
50  Pac.  630.  Contra,  Screen  Co.  y.  StodghlU,  103  Iowa,  437,  72  N.  W.  669; 
Perkins  V.  Lyons,  111  Iowa,  192,  82  N.  W,  486. 

•8  Weston  y.  Mining  Co.,  5  Cal.  186,  63  Am.  Dec.  117;  State  Ins.  Oo.  y. 
Gennett,  supra ;  State  Ins.  Ca  v.  Sax,  supra ;  Buttrick  y.  Railroad  Co.,  supra ; 
West  Coast  Safety-Faucet  Co.  v.  Wolff,  133  Cal.  315, 65  Pac.  622,  85  Am.  St  Rep. 
171 ;  Boone  y.  Van  Gorder,  164  Ind.  499,  74  N.  B.  4,  108  Am.  St  Rep.  314. 

•9  Scripture  y.  Soapstone  Ca,  supra. 

TO  Broadway  Bank  y.  McElrath,  13  N.  J.  Bq.  24,  1  Gumming,  Cas.  Priy. 
Corp.  683;  Boston  Music  Hall  Ass'n  y.  Cory,  129  Mass.  435,  1  Cummlng,  Cas. 
Priv.  Corp.  650;  Scott  y.  Bank  (C.  C.)  15  Fed.  494,  1  Gumming,  Cas.  Priy. 
Corp.  687;  Continental  Nat  Bank  y.  Eliot  Nat.  Bank  (C.  C.)  7  Fed.  369;  Lund 
y.  Wheaton  Roller  M.  Co.,  50  Minn.  36,  52  N.  W.  208,  36  Am.  St  Rep.  623; 
May  y.  Thoman,  117  Mich.  45.  75  N.  W.  129.  44  L.  R.  A.  163;  Masury  y.  Ark- 
ansas Nat  Bank,  93  Fed.  603,  35  C.  C.  A.  476;  Allen  y.  Stewart,  7  Del.  Ch. 
287,  44  Atl.  786;  Mapleton  Bank  y.  Standrod,  8  Idaho,  740,  71  Pac.  119,  67 
L.  R.  A.  656;  Lipscomb's  Adm*r  y.  Condon,  56  W.  Va.  416,  49  S.  B.  892,  67 
L.  R.  A.  670,  107  Am.  St  Rep.  938.  In  Broadway  Bank  y.  McElrath,  supra, 
M.  had  dellyered  to  the  complainants  certificates  of  stock  in  a  corporation, 
accomi)anled  by  an  assignment,  and  an  irreyocable  power  of  attorney  for  the 
transfer  thereof,  as  security  for  certain  debts.  The  charter  of  the  corpora- 
tion proyided  that  its  capital  stock  should  be  deemed  personal  property,  and 
be  transferable  on  the  books  of  the  corporation,  and  also  that  books  of  trans- 
fer of  stock  should  be  kept,  and  should  be  eyidence  of  ownership  of  said 
stock  in  all  elections  and  other  matters  submitted  to  the  decision  of  the 
stockholders  of  the  corporation.  It  was  held  that,  notwithstanding  such  pro- 
yisions,  the  transfer  by  M.,  though  unregistered,  was  good  as  against  an  at- 
tachment subsequently  leyied  by  his  creditor. 
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will  prevail  as  against  an  attaching  creditor  of  the  transferror,  even 
though  he  has  no  notice  of  the  transfer,  unless  there  is  some  element 
pf  fraud  or  estoppel. 

Where  stock  is  held  in  trust  by  the  registered  holder,  and  the  whole 
beneficial  interest  is  in  another,  the  stock  does  not  pass  to  the  register- 
ed holder's  assignee  in  bankruptcy  or  insolvency.''* 

In  some  states  it  is  provided  by  statute  that  no  transfer  shall  be  valid 
as  against  creditors  imtil  the  certificate  shall  have  been  filed  for  record 
in  a  public  office.* 

Same — Failure  to  Register  as  Evidence  of  Secret  Trust. 

Transfers  of  stock,  if  made  with  intent  to  hinder,  delay,  and  de- 
fraud creditors,  and  not  in  good  faith,  are  void  as  to  creditors  of  the 
transferror  to  the  same  extent  as  a  transfer  of  any  other  property 
with  such  intent  would  be.  In  some  jurisdictions,  retention  of  pos- 
session of  property  by  the  seller  is  evidence  of  a  secret  trust,  and,  if 
unexplained,  the  sale  will  be  held  fraudulent  and  void  as  to  creditors 
of  the  seller.  In  other  jurisdictions,  retention  of  possession  renders 
the  sale,  not  merely  prima  facie  fraudulent,  but  conclusively  so.  These 
doctrines  as  to  the  effect  of  retention  of  possession  by  the  seller  of 
property  apply  to  sales  of  shares  of  stock.  Unless  there  is  such  a 
change  of  possession  as  the  nature  of  the  property  will  permit,  the 
sale,  in  some  jurisdictions,  will  be  conclusively  fraudulent  as  to  cred- 
itors ;  in  others,  prima  facie  so.  The  question  therefore  arises :  What 
is  a  sufficient  change  of  possession  on  a  sale  of  shares?  The  supreme 
couit  of  New  Hampshire  has  held  that,  upon  a  sale  or  pledge  of  stock, 
there  should  be  such  a  delivery  as  the  nature  of  the  thing  allows ;  that, 
as  against  a  subsequent  attaching  creditor,  the  transferee  must  be 
clothed  with  all  the  usual  muniments  and  indicia  of  ownership;  that 
the  delivery  will  not  be  complete  until  an  entry  of  the  transfer  is  made 
upon  the  stock  record,  or  notice  is  sent  to  the  office  of  the  corporation 
for  that  purpose;  and  that  the  omission  to  thus  perfect  the  delivery 
will  be  prima  facie,  and,  if  unexplained,  conclusive,  evidence  of  a  se- 
cret trust,  and  therefore,  as  a  matter  of  law,  fraudulent  and  void  as 
to  the  transferror's  creditors.'^* 

71  Sibley  v.  Bank,  133  Mass.  515. 

*  See  Fahmey  v.  KeHy  (O.  G.)  102  Fed.  403;  Masury  ▼.  Arkansas  Nat.  Bank 
(0.  C)  87  Fed.  881;  Scott  v.  Houpt,  73  Ark.  78,  83  S.  W.  1057;  Hudson  v. 
Bank  of  Pine  Bluff,  75  AVk.  493,  84  S.  W.  1177. 

7>  Plnkerton  v.  Railroad  Co.,  42  N.  H.  424,  1  Camming,  Cas.  Prlv.  *Corp. 
652.  Wbere  a  transfer  Is  made  at  a  distance  from  the  office  of  the  corpora- 
tion, and  in  another  state,  and  the  old  certificates  are  surrendered,  and  new 
ones  issued  by  the  transfer  agent  of  the  corporation  appointed  for  that  pur- 
pose in  such  state,  proof  that  the  proper  evidence  of  such  transfer  was  sent 
to  the  keeper  of  the  stock  record,  to  be  entered,  by  the  earliest  mail,  although 
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If  the  failure  to  register  a  transfer  of  shares  is  explained,  and  the 
presumption  of  fraud  rebutted,  in  those  jurisdictions,  at  least,  where 
it  is  rebuttable,  the  title  of  the  transferee  will  prevail  as  against  cred- 
itors of  the  transferror,  even  though  they  may  attach  the  shares  in  ig- 
norance of  the  transfer.^*  "The  ground,"  said  the  Connecticut  court, 
"on  which  stock  sold,  but  not  legally  transferred  (that  is,  on  the  books), 
is  open  to  attachment  by  the  creditors  of  the  vendor,  is  the  same  upon 
which  personal  chattels  sold  but  retained  in  the  possession  of  the  vendor 
are  liable  to  attachment  by  the  vendor's  creditors.  The  principle  in 
each  case  is,  that  the  retention  of  possession  is  a  badge  of  fraud; 
that  is,  is  evidence  of  a  fraudulent  secret  trust  ♦  ♦  ♦  But  it  is 
well  settled  that  this  retention  of  possession  in  every  case  is  only  a 
badge;  that  is,  is  evidence  of  fraud,  to  be  regarded  as  conclusive 
where  the  retention  of  possession  is  voluntary  and  unnecessary."  ^* 

Issuance  of  New  Certificate. 

A  transfer  on  the  books  of  the  corporation  is  sufficient  to  vest  the 
title  in  the  transferee  without  the  issuance  of  a  new  certificate  in  the 
name  of  the  transferee.^*  The  certificate,  as  we  have  seen,  is  merely 
evidence  of  title  to  shares,  and  it  not  at  all  necessary  to  constitute  one 
a  stockholder.^* 

not  received  until  an  attachment  was  levied,  will  be  a  Buffldent  explanation 
of  the  want  of  delivery,  and  the  transfer  will  be  good  as  against  the  attach- 
ing creditor*  Pinkerton  t.  Railroad  Co.,  supra.  But  where  a  pledge  of  stock 
was  made  in  Boston  by  a  transfer  of  the  certificates  to  the  pledgee,  and 
nothing  more  was  done  for  nearly  a  month,  and  then  the  old  certificates  were 
surrendered,  and  new  ones  Issued  by  the  transfer  agent  there,  and  notice  giv- 
en by  the  first  mail  to  the  office  of  the  corporation  in  New  Hampshire,  it  was 
held  that  the  transfer  was  not  good  as  against  an  attachment  levied  on  the 
shares  in  New  Hampshire  before  the  issuance  of  the  new  certificates,  and 
the  notice  to  the  office.    Pinkerton  v.  Railroad  Co.,  supra. 

Tt  Colt  V.  Ives,  81  Conn.  25,  81  Am.  Dec.  161;  U.  S.  v.  Vanghan,  3  Bin.  (Pa.) 
3©4,  5  Am.  Dec.  375.  See  Hotcbkiss  ft  U.  C.  v.  Union  Nat  Bank,  68  Fed.  76, 
15  C.  C.  A.  264 ;  Culp  v.  Mnlvaue,  66  Kan.  143,  71  Pac.  273. 

T4  Colt  V.  Ives,  supra. 

T6  Chouteau  Spring  Co.  v.  Harris,  20  Mo.  383.  The  seller  fulfills  his  con- 
tract by  causing  the  stock  to  be  transferred  on  the  books  without  delivery 
of  the  certificate.    White  v.  Salisbury,  38  Mo.  VSKk 

Te  Ante,  p.  307. 
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165.  Oertiileatei  of  stook  aro  mot  nesotflaUe  laatmmentfl,  imleii  ez- 

pretsly  made  so  by  statmie.  Therefore  a  tvamef eree  under  a 
forced  awdcuaent  and  power  of  attorney  aeqniree  no  title  as 
acalnet  the  tree  owner.  And  the  saaie  la  true  of  an  nnan- 
thorlsed  transfer  Vy  one  who  has  stolen  or  found  a  eertilleate 
Indoroed  in  blank  by  the  true  owner. 

104.  ▲  tranefer  of  eertilleatee  of  etook  by  one  who  holds  the  legal 
title  in  trust,  but  who  appears  as  absolute  ourner  on  the 
books  of  the  eorporation*  eouToys  a  good  title*  as  against  the 
eestui  que  trust,  if  the  transferee  is  an  innoeent  purohaser  for 
Talue  and  without  aetual  or  oonstruetiTe  notiee  of  the  trust, 
but  not  otherwise. 

168*  If  the  owner  of  a  eertilloate  of  stoek  allows  another  to  appear 
as  ourner,  with  full  poorer  to  dispose  of  it,  and  innoeent  third 
persons  are  thus  led  into  dealing  with  the  apparent  owner,  they 
will  aequire  title,  as  against  him,  by  estoppeL 

166.  The  doetrine  of  lis  pendens,  as  oonstruetiTe  notiee,  does  not  apply 

to  transfers  of  stock. 

Certificates  of  shares  of  stock  in  a  corporation  are  not  negotiable 
instruments,  like  bills  and  notes,  unless,  as  is  the  case  in  some  juris- 
dictions, they  are  expressly  made  so  by  statute.  And  no  mere  usage 
among  stockbrokers  or  others  can  make  them  so,  for  no  usage  is  good 
if  it  conflicts  with  an  established  principle  of  law.^^  Certificates  of 
stock  are  on  the  same  footing  as  other  nonnegotiable  choses  in  action, 
and  they  are  subject,  therefore,  to  the  general  rule  that  an  assignor 
can  transfer  no  better  title  than  he  has  himself.^'  It  follows  from  this 
principle  that,  in  the  absence  of  negligence  on  the  part  of  the  owner 
of  stock  sufficient  to  operate  as  an  estoppel  against  him,  a  transfer 
by  a  person  who  has  no  title  to  shares,  and  no  authority  from  the 
owner  to  transfer  the  same,  gives  the  transferee  no  title,  as  against 
the  owner,  though  he  may  have  purchased  them  in  good  faith  for  value, 
and  without  notice  of  the  want  of  title  or  authority  in  the  transferror. 

rr  East  Birmingham  Land  Oo.  t.  Demiis,  85  Ala.  665,  5  Soatb.  817,  2  L.  R. 
A.  888,  7  Am.  St  Rep.  78,  1  Camming,  Cas.  Prlv.  Corp.  647,  W.  D.  Smith. 
Gas.  Corp.  76;  Geyser-Marion  Gold  Min.  Ck>.  ▼.  Stark,  106  Fed.  558,  45  C. 
O.  A.  467,  58  L.  R.  A«  684.  Gf.  Russell  y.  American  Bell  Tel.  Co.,  180  Mas& 
467,  62  N.B.  751;  Clews  v.  Friedman,  182  Mass.  555,  66  N.  B.  201. 

T8  Bast  Birmingham  Land  Co.  ▼.  Dennis,  supra.  And  see  Sewall  v.  Power 
Co.,  4  Allen  (Mass.)  277,  282,  81  Am.  Dec.  701;  Shaw  ▼.  Spencer,  100  Mass. 
882,  07  Am.  Dec.  107,  1  Am.  Rep.  115;  Pollock  t.  Bank,  7  N.  Y.  274,  57  Am. 
Dec.  520;  President,  Directors  &  Co.  of  Mechanics'  Bank  ▼.  New  York  &  N. 
H.  B.  Co.,  18  N.  Y.  590;  Barstow  ▼.  Mining  Co.,  64  Cal.  888,  1  Paa  349,  49 
Am.  Rep.  705;  Hall  v.  Road  Co.,  70  111.  678;  Western  Union  Tel.  Co.  v. 
Davenport,  07  U.  S.  860, 1  Gumming,  Gas.  Prly.  Corp.  643. 
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It  is  accordingly  well  settled  that,  in  the  absence  of  negligence,  a  forged 
indorsement  and  transfer  of  certificates  of  stock  cannot  divest  tlie 
owner  of  his  title,  nor  confer  any  rights,  as  against  him,  upon  the  trans- 
feree ;  and  if  the  corporation  recognizes  the  forged  indorsement,  and 
transfers  the  stock,  so  that  the  certificate  is  lost  to  the  real  owner, 
it  may  be  compelled  to  replace  it,  or  to  pay  him  its  value.^*  On  the 
same  principle,  an  innocent  purchaser  of  a  certificate  of  stock  indorsed 
in  blank  by  the  owner,  and  stolen  from  him,  or  lost  by  him,  without 
negligence  on  his  part,  acquires  no  title,  as  against  the  owner.'^  "Nei- 
ther the  absence  of  blame  on  the  part  of  the  officers  of  the  company 
in  allowing  an  unauthorized  transfer  of  stock,  nor  the  good  faith  of  the 
purchaser  of  stolen  property,  will  avail  as  an  answer  to  the  demand 
of  the  true  owner.  The  great  principle  that  no  one  can  be  deprived 
of  his  property  without  his  assent,  except  by  the  processes  of  the  law, 
requires,  in  the  cases  mentioned,  that  the  property  wrongfully  trans- 
ferred or  stolen  should  be  restored  to  its  rightful  owner."  '^ 

One  who  is  entitled  to  stock,  certificates  for  which  have  been  wrong- 
fully transferred  to  another,  may  maintain  a  bill  in  equity  to  have  the 
wrongful  certificates  canceled,  and  certificates  issued  to  himself,  if 
the  loss  of  the  stock  cannot  be  adequately  compensated  in  a  common- 
law  action.** 

T*  Western  Union  Tel.  CJo.  ▼.  Davenport,  97  U.  S.  809,  24  Ia  Bd.  1047,  1 
Camming,  Gas.  Prlv.  Ck)rp.  643;  Hlldyard  ▼.  South-Sea  Ga,  2  P.  Wms.  76; 
Sewall  V.  Power  Co.,  4  AUen  (Mass.)  277,  81  Am.  Dec.  701;  Pratt  v.  Mann- 
factnrlng  Co.,  123  Mass.  110,  26  Am.  Rep.  37 ;  Pollock  ▼.  Bank,  7  N.  Y.  274^ 
57  Am.  Dec.  520;  Machinists'  Nat  Bank  y.  Field,  126  Mass.  345,  2  Cumming, 
Cas.  Prlv.  Corp.  175;  Pennsylvania  Co.  v.  Franklin  Fire  Ins.  Co.,  181  Pa.  40, 
37  Aa  191,  37  L.  R.  A.  780;  Chicago  Edison  Co.  v.  Fay,  164  111.  323,  45  N.  BL 
534;  Gteyser-Marion  Gold  Min.  Co.  v.  Stark,  106  Fed.  558,  45  C.  C.  A.  467,  53 
L.  B.  A.  684.    And  see  Taft  v.  Railroad  Co.,  84  Cal.  131,  24  Pac.  436»  11  L.  i 

R.  A.  125,  18  Am.  St  Rep.  166.  i 

so  East  Birmingham  Land  Co.  v.  Dennis,  85  Ala.  565,  5  South.  317,  2  L.  R.  I 

A.  830,  7  Am.  St  Rep.  73,  1  Cumming,  Cas.  Prlv.  Corp.  647,  W.  D.  Smith  Cas.  | 

Corp.  76;   Knox  v.  Eden  Musee  American  Co.,  148  N.  Y.  441,  42  N.  E.  988,  | 

31  L.  R.  A.  779,  51  Am.  St  Rep.  700;  Barstow  v.  Minhig  Co.,  64  Cal.  388,  1  , 

Pac.  349,  49  Am.  Rep.  705;  Sherwood  v.  Mining  Co.,  50  Cal.  412;  O'Herron  v. 
Gray,  168  Mass.  573,  47  N.  B.  428,  40  L.  R.  A.  498,  60  Am.  St  Rep.  411;  Farm- 
ers' Bank  v.  Dlebold  Safe  &  L.  Co.,  66  Ohio  St  367,  64  N.  B.  518,  58  L.  R.  A. 
620,  90  Am.  St  Rep.  586. 

SI  Western  Union  Tel.  Co.  v.  Davenport,  supra. 

•s  Walker  v.  RaHway  Co.,  47  Mich.  388,  11  N.  W.  187.  Where  plaintiff 
held  bank  stock  as  security,  and  the  bank  Illegally  levied  an  assessment 
thereon,  and  sold  it  for  delinquency  at  public  auction,  plaintiff  could  obtain 
relief  in  equity  to  compel  the  bank  to  recognize  it  as  a  stockholder.  Herbert 
Kraft  Co.  Bank  v.  Bank  of  Orland,  133  CaL  64»  65  Paa  143.  See  post;  p. 
421. 
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Lidbility  of  Transferee. 

A  corporation  may  maintain  an  action  for  damages  against  a  per- 
son who  presents  a  forged  or  unauthorized  power  of  attorney  to  trans- 
fer stock,  upon  the  faith  of  which  the  corporation  transfers  the  stock 
and  suffers  loss,  though  such  person  acted  in  good  faith.** 

Transfers  by  Trustees. 

Where  the  person  who  appears  on  the  books  of  the  corporation  as 
the  absolute  owner  of  stock  holds  the  stock  in  trust,  a  purchaser  and 
transferee  from  him,  if  he  has  actual  or  constructive  notice  of  the 
trust,  takes  stibject  to  the  equitable  rights  of  the  cestui  que  trust.* 
And,  if  the -certificate  shows  on  its  face  that  it  is  held  in  trust,  trans- 
ferees are  charged  with  notice  of  the  trust,  and  with  the  duty  of  inquir- 
ing into  the  authority  of  the  holder  to  transfer  the  same.**  The  rule 
is  different  where  the  transferee  of  a  certificate  has  no  notice  that  it 
is  held  in  trust,  and  there  is  nothing  to  put  him  on  inquiry.  It  is  a 
general  rule  that  when  the  legal  title  to  property,  and  the  apparent 
unlimited  power  of  disposition,  are  vested  in  a  person,  the  rights  of  a 
purchaser  from  him  for  a  valuable  consideration,  without  notice  of  a 
secret  trust  upon  which  the  property,  is  held,  are  unaffected.  The  pur- 
chaser in  such  a  case  acquires  an  equity  equal  to  the  outstanding  equity 
of  which  he  has  no  notice,  and  this,  coupled  with  the  legal  title,  pre- 
vails against  the  prior  equity.  This  principle  is  applicable  to  transfers  of 
certificates  of  stock.  If  a  person  who  holds  the  legal  title  to  certificates  in 
trust  appears  on  the  books  of  the  corporation  as  the  absolute  owner, 
a  purchaser  and  transferee  of  the  certificates  for  value,  and  without  ac- 
tual or  constructive  notice  of  the  trust,  acquires  a  good  title,  as  against 
the  cestui  que  trust.  And  this  is  true  whether  his  transfer  has  been 
registered  on  the  books  of  the  corporation  or  not**    This  applies 

••  Boston  ft  A*  B.  Ck>.  ▼.  Ricliardflon,  136  Mass.  478. 

•  First  Nat  Bank  ▼.  National  Broadway  Bank,  156  N.  Y.  459,  51  N.  B.  808, 
42  L.  R.  A«  189;  Westingliouse  y.  German  Nat  Bank,  188  Pa.  830,  41  Atl. 
784;  Davis  ▼.  National  Bagle  Bank  (EL  I.)  50  Atl.  530.  One  who  accepts 
and  pays  for  certiflcatM  of  stock  indorsed  by  a  blank  power  of  attorney, 
signed  by  the  party  to  whom  they  were  Issued,  is  not  a  bona  fide  purchaser, 
if  he  had  knowledge  that  the  shares  were  in  pledge  and  that  the  party  from 
whom  he  received  them  was  neither  the  pledgee  nor  the  pledgor,  nor  en- 
titled to  act  for  either.  New  Jersey  Tmst  ft  Safe  Deposit  Go.  y.  Bodlne  (N. 
J.  Gh.)  60  Atl.  887. 

•«  Shaw  y.  Spencer,  100  Mass.  882,  97  Am.  Dec.  107,  1  Am.  Rep.  115.  But 
see  Albert  y.  Bank,  1  Md.  Gh.  407:  O'Herron  v.  Gray,  168  Mass.  573.  47  ^l. 
E.  429,  40  L.  R.  A.  498,  60  Am.  St  Rep.  411;  Geyser-Marion  Gold  Min.  Oo. 
y.  Stark,  106  Fed.  558,  45  OL  G.  A.  467,  53  L.  R.  A.  684;  Johnson  y.  Amberson, 
140  Ala.  842,  87  Sonth.  278. 

as  Winter  y.  Gaslight  Go.,  89  Ala.  544,  7  South.  773,  2  Gumming,  Gas.  Priy. 
Gorp.  163.  And  see  Weyer  y.  Bank,  57  Ind.  198;  Albert  y.  Bank,  1  Md.  Gh. 
Glabk  Gobp.(2d  Bd.) — ^27 
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to  transfers  by  executors.  In  the  case  of  executors^  however,  pur- 
chasers of  stock  from  them,  knowing  their  character,  are  chargeable 
with  notice  of  the  contents  of  the  will.**  At  common  law,  executors 
have  the  same  power  over  the  disposition  of  the  testator's  personal 
property  as  the  testator  himself  would  have,  except  in  so  far  as  there 
may  be  restrictions  in  the  will;  and,  where  such  is  the  case,  he  has 
power  to  sell  stock  belonging  to  the  estate,  and  innocent  purchasers 
will  acquire  title,  though  he  may  be  selling  the  same  to  convert  it  to  his 
own  use.*^  If  his  powers  are  restricted  by  statute,  as  is  now  generally 
the  case,  a  sale  of  stock  must  be  made  in  compliance  with  the  statute, 
or  no  title  will  pass.  Thus,  if  an  executor  sells  stock  belonging  to  the 
estate  at  a  private  sale,  without  an  application  to  the  courts  when  a  stat- 
ute authorizes  a  sale  at  public  auction  only,  unless  an  order  of  court 
is  obtained  authorizing  a  private  sale,  the  sale  passes  no  title  to  the 
stock,  though  the  transfer  is  entered  on  the  books  of  the  corporation.'* 

Estoppel  of  True  Owner  in  Case  of  Unauthorized  Transfer. 

Certificates  of  stock  and  unauthorized  transfers  are  subject  to  the 
doctrine  of  equitable  estoppel.  According  to  this  doctrine,  if  the  true 
owner  of  certificates  of  stock  holds  out  another,  or  allows  him  to  ap- 
pear, as  having  full  power  of  disposition  thereof,  and  innocent  third 
persons  are  thus  led  into  dealing  with  the  apparent  owner,  they  will 
be  protected,  as  against  any  claim  by  the  true  owner.**  Their  rights 
in  such  cases  do  not  depend  upon  the  actual  title  or  authority  of  the 
party  with  whom  they  deal  directly,  but  are  based  upon  the  conduct  of 
the  real  owner,  which  precludes  him  from  disputing,  as  against  them, 

407;  Lowry  ▼.  Bank,  Taney  (U.  S.)  810,  Fed.  Cas.  No.  8,581..  Where,  for  the 
purpose  of  qualifying  a  person  to  be  a  director,  a  corporation  Issued  to  him 
a  certificate  of  stock,  he  agreeing  to  reassign  it  when  he  ceased  to  be  a  di- 
rector, the  trust  being  secret,  and  he  agreed  to  assign  it  to  another  as  col- 
lateral on  the  latter  becoming  surety  on  a  note,  and  the  latter  did  so  on  this 
promise  and  without  notice  of  the  trust  as  between  the  company  and  the 
surety  the  equity  of  the  latter  was  superior.  Dueber  Watch-Gase  Htg.  Ck>. 
v.  Daugherty,  62  Ohio  St  589,  57  N.  B.  445. 

•«  See  Lowry  y.  Bank,  Taney  (U.  S.)  310,  Fed.  Gas.  No.  8,581. 

«T  Lowry  v.  Bank,  supra;  Weyer  v.  Bank,  57  Ind.  198. 

««  Weyer  v.  Bank,  supra. 

89  McNeil  ▼.  Bank,  46  N.  Y.  825,  7  Am.  Bep.  841,  1  Gumming,  Gas.  Priv. 
Corp.  620,  W.  D.  Smith,  Gas.  Gorp.  71;  Gherry  ▼.  Frost  7  Lea  (Tenn.)  1; 
Jaryis  y.  Rogers,  13  Mass.  105;  Golonlal  Bank  y.  Gady,  15  App.  Gas.  267,  1 
Gumming,  Gas.  Priy.  Gorp.  629;  Otis  y.  Gardner,  105  lU.  486;  Mt  Holly 
Lumberton  &  Medford  Turnpike  Go.  y.  Ferree,  17  N.  J.  Bq.  117;  Frail  y.  Tilt 
28  N.  J.  Bq.  479;  Walker  y.  Railway  Go.,  47  Mich.  338,  11  N.  W.  187;  Brlttan 
y.  Oakland  Bank,  124  Gal.  282,  57  Pac.  84,  71  Am.  St  Rep.  58;  Westinghouse 
y.  German  Nat  Bank,  196  Pa.  249,  46  Atl.  380;  Russell  y.  American  Bell 
Tel.  Go.,  180  Mass.  467,  62  N.  B.  751;  Shattack  T.  American  Cement  Go., 
205  Pa.  197,  54  AU.  785,  97  Am.  St  Rep.  736. 
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the  existence  of  the  title  or  authority  which,  through  negligence  or  mis- 
taken confidence,  he  caused  or  allowed  to  appear  to  be  vested  in  the 
party  making  the  transfer.**  In  McNeil  v.  Tenth  Nat.  Bank,*^  the 
owner  of  shares  in  a  corporation  delivered  to  his  brokers,  to  secure  a 
balance  of  account,  the  certificates  of  the  shares,  indorsed  with  a  blank 
assignment  and  irrevocable  power  to  transfer  the  same  on  the  books  of 
the  corporation,  signed  and  sealed  by  himself,  and  expressed  to  be 
"for  value  received" ;  and  the  brokers,  without  his  knowledge  or  con- 
sent, pledged  the  shares,  for  their  own  indebtedness,  to  one  who  had 
no  actual  knowledge  of  the  title  under  which  they  held.  It  was  held 
that  the  pledgee  of  the  brokers  acquired  a  good  title  to  the  shares,  as 
against  the  owner,  who  was  estopped  to  deny  the  apparent  title  of  the 
brokers  under  his  indorsement  and  irrevocable  power  of  attorney. 

This  doctrine  applies  only  on  the  ground  that  the  owner  of  the  stock 
allows  the  holder  of  the  certificate  to  appear  as  owner.  It  does  not  ap- 
ply, therefore,  where  the  holder  of  the  certificate,  in  transferring  it 
without  authority,  does  not  pretend  to  own  the  stock  and  to  act  for 
himself,  but  claims  to  act  for  the  owner,  and  under  authority  from  him. 
In  such  a  case  the  owner  would  not  be  estopped  unless  he  held  the 
transferror  out  as  having  the  particular  authority  claimed.  In  Mer- 
chants' Bank  of  Canada  v.  Livingston,**  a  pledgee  of  a  certificate  of 
stock  which  was  indorsed  by  the  owner  in  blank,  with  an  irrevocable 
power  of  attorney  to  transfer  the  same  on  the  books  of  the  corporation, 
applied  to  the  plaintiff  for  a  loan,  offering  the  stock  as  security.  He 
did  not  claim  to  own  the  stock,  nor  ask  the  loan  on  his  own  account, 
but  stated  that  he  wanted  it  for  his  client.  The  plaintiff,  in  good  faith, 
made  the  loan,  and  took  the  certificate  as  security,  and  contended  that 
the  owner  was  estopped,  under  the  doctrine  of  McNeil  v.  Tenth  Nat. 
Bank.  It  was  held  that  there  was  no  estoppel,  as  the  owner  had  not 
held  the  pledgee  out  as  having  authority  to  borrow  money  for  him  and 
pledge  the  stock  as  security,  though  he  would  have  been  estopped  if 
the  pledgee  had  sold  or  pledged  the  stock  as  his  own,  as  he  was  clothed 
with  apparent  ownership. 

Simply  intrusting  the  possession  of  a  certificate  of  stock  to  another 
as  depositary,  pledgee,  or  other  bailee,  or  even  under  a  conditional, 
executory  contract  of  sale,  will  not  preclude  the  owner  from  asserting 
his  title  in  case  of  an  unauthorized  disposition  of  it  by  the  person  so 
intrusted ;  for  the  mere  possession  of  chattels,  by  whatever  means  ac- 
quired, if  there  is  no  other  evidence  of  property  or  authority  to  sell 
from  the  true  owner,  will  not  enable  the  possessor  to  give  a  good  title.** 

•0  McNeil  ▼.  Bank,  supra.  •&  Supra. 

•s  74  N.  Y.  223;  2  Gumming,  Oas.  Priv.  Ck>rp.  142. 
•8  McNeil  Y.  Bank,  supra. 
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If  an  indorsement  of  assignment  and  power  of  attorney  on  a  cer- 
tificate of  stock  is  sufficient  to  put  persons  dealing  with  the  holder  upon 
inquiry  as  to  his  title,  or  if  it  may  mean  on  its  face  either  an  absolute 
transfer,  or  a  transfer  for  a  particular  purpose  only,  persons  who  take 
the  stock  from  the  holder  are  chargeable  with  notice  of  his  title,  and 
the  owner  will  not  be  estopped,  as  against  them,  to  deny  that  the  trans- 
fer was  absolute.  This  principle  was  applied  in  Colonial  Bank  v.  Ca- 
dy,**  where  the  executors  of  the  former  owner  of  shares  indorsed  the 
certificates  with  an  assignment  and  power  of  attorney  in  blank,  and 
sent  them  to  a  broker  for  the  purpose  of  having  them  registered  in 
their  names  as  executors.  The  broker  fraudulently  deposited  the  cer^ 
tificates  with  a  bank  as  security  for  advances.  It  was  held  that  the 
bank  acquired  no  title  to  the  stock,  as  against  the  executors,  though  it 
took  the  certificates  in  perfect  good  faith,  and  without  actual  notice  of 
the  character  in  which  the  broker  held  them,  and  for  these  two  rea- 
sons: In  the  first  place,  certificates  so  indorsed  by  executors  were 
not  treated  on  the  stock  exchange  as  being  in  order,  or  received  as  suf- 
ficient security  for  advances,  unless  duly  authenticated,  and  this  was 
sufficient  to  put  the  bank  upon  inquiry.  In  the  second  place,  the  con- 
duct of  the  executors  in  delivering  the  transfers  indorsed  by  them  as 
executors  was  consistent  either  with  an  intention  to  sell  or  pledge  the 
shares,  or  with  an  intention  merely  to  have  themselves  registered  as 
the  owners,  and  therefore  they  were  not  estopped  to  assert  that  they 
did  not  intend  an  absolute  transfer. 

Effect  of  Judicial  Proceedings. 

The  question  how  far  a  purchaser  of  stock,  where  a  certificate  there- 
for is  outstanding,  is  affected  by  previous  or  pending  judicial  proceed- 
ings concerning  the  ownership  of  the  stock,  is  not  altogether  clear. 
It  has  been  held  in  New  York  that  the  doctrine  of  lis  pendens  does  not 
apply  to  a  sale  of  shares  of  stock,  and,  therefore,  that  the  pendency 
of  an  action  concerning  the  title  to  shares,  the  certificate  of  which  is 
outstanding,  is  not  constructive  notice  to  one  who  purchases  che  cer- 
tificate, and  that  a  judgment  rendered  after  the  transfer  does  not  de- 
feat his  title.** ,  It  was  held  by  Judge  Woodruff,  in  the  circuit  court  of 
the  United  States  for  the  Southern  district  of  New  York,  that  a  decree 
of  a  court  having  jurisdiction  of  the  subject-matter  and  of  the  par- 
ties, vesting  the  title  to  stock  in  a  person  other  than  the  holder  of  the 

•«  16  App.  Cas.  267,  1  Gumming,  Gas.  Prly.  Corp.  629. 

•»  Holbrook  v.  Zinc  Co.,  57  N.  Y.  616,  2  Camming,  Cas.  Prlv.  Corp.  152. 
Compare  Leitch  y.  Wells,  48  N.  Y.  585.  See,  also,  Davis  y.  Miller  Signal  Co., 
105  111.  App.  657.  The  pendency  of  an  action  In  another  state  concerning 
the  title  to  stock  would  not  be  notice  to  a  purchaser  of  the  outstanding  cer- 
tiflcate,  even  if  the  doctrine  of  lis  pendens  were  applicable  to  a  sale  of  shares. 
Holbrook  t.  Zinc  Co.,  supra* 
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outstanding  certificate,  and  a  transfer  made  by  a  master  in  pursuance 
thereof,  and  made  known  to  the  corporation,  is  a  complete  protection 
to  the  corporation  against  purchasers  of  the  outstanding  certificate, 
though  they  pay  value  and  have  no  notice  of  the  decree.*'  Such  a 
decree  and  transfer  could  not  affect  the  title  of  one  who  purchased  the 
outstanding  certificate  before  commencement  of  the  action,  nor,  if  the 
New  York  cases  are  sound,  after  the  commencement  of  the  action,  but 
before  the  decree.*'  And  the  later  cases  tend  to  hold  that  a  purchaser 
of  outstanding  certificates,  without  notice,  even  after  a  decree  in  a  suit 
to  which  he  was  not  a  party,  declaring  them  void  and  canceling  them, 
would  not  be  affected  by  the  decree,  but  could  hold  the  corporation 
liable.** 

xjabujtt  of  indobseb  of  foboed  oebtifioatb. 

167.  Thousli  there  la  anthority  to  the  oontrmrj,  by  the  better  opinLloii 
one  xrlko  indorsee  a  oertiiloate  of  etock  in  blank  thereby  irar- 
rants  its  genuineness,  and  will  be  liable  to  snbseqnont  bona 
llde  pnrehasers. 

It  has  been  held  that  the  signing  of  a  transfer  in  blank  on  a  certifi^ 
cate  of  stock  is  a  warranty  of  the  genuineness  of  the  certificate,  and 
that  a  transferror,  therefore,  who  indorses  a  forged  certificate  in  blank, 
though  he  may  have  taken  the  same  in  good  faith,  and  may  be  ignorant 
of  the  forgery,  is  liable  to  subsequent  bona  fide  purchasers.  In  Mat- 
thews v.  Massachusetts  Nat.  Bank,**  a  stock  certificate  originally  for 
2  shares  of  stock  in  the  name  of  one  Coe,  which  had  been  fraudulently 
altered  so  as  to  purport  to  be  for  200  shares  in  the  name  of  the  defend- 
ant as  collateral,  was  received  in  good  faith  by  the  defendant  from  Coe 
as  collateral  security  for  a  loan  from  him.  On  payment  of  the  loan 
by  Coe  the  defendant  signed  a  transfer  in  blank  upon  the  back  of  the 
certificate,  and  delivered  it  to  Coe.  Afterwards  the  plaintiff,  in  good 
faith,  received  the  same  certificate  from  Coe  as  collateral  security  for 

••  Spra^nie  ▼.  Manufactnriiig  Co.,  10  Blatchf.  (U.  S.)  173,  Fed.  Gas.  No. 
18,249, 1  Gumming,  Gas.  Priv.  Gorp.  661.  A  suit  to  adjust  equitable  Interests 
In  the  stock  of  a  domestic  corporation,  and  to  compel  registry  on  the  com- 
pany's books  of  the  legal  title  In  the  owner  as  determined  by  the  court,  is 
In  the  nature  of  a  proceeding  in  rem,  so  that  the  decree  will  bind  the  Interests 
of  nonresident  defendants  who  are  given  statutory  notice.  Patterson  v. 
Farmlngton  St  Ry.  Go.,  76  Gonn.  628,  57  Atl.  853.  See,  also,  Andrews  v. 
QuayguU  &  Q.  Ry.  Go.  (N.  J.  Gh.)  60  Atl.  568. 

•t  Holbrook  v.  Zinc  Go.,  supra;  Joslyn  y.  Distilling  Go.,  44  Minn.  188,  46 
N.  W.  887,  2  Gumming,  Gas.  Priv.  Gorp.  177;  Bean  ▼.  Trust  Ga,  122  N.  Y. 
622,  26  N.  X.  11,  2  Gumming,  Gas.  Priv.  Gorp.  179. 

•9  Gases  dted  in  the  preceding  note.    See  post,  p.  428. 

••  Holmes  (U..  S.)  896,  Fed.  Gas.  No.  9,286. 
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a  loan  then  made  to  him.  The  plaintiff's  debt  was  not  paid  by  Cbe, 
and,  the  certificate  proving  worthless,  the  plaintiff  sued  the  defendant 
for  damages,  on  the  ground  that  the  defendant,  by  its  indorsement, 
warranted  the  certificate  to  be  genuine.  It  was  held  that  he  could  re- 
cover. 


liabujtt  of  oobporatioit  ABnnra  fbom  uhauthobized 

OB  nrVAUD  TBAKSFEJBt. 


168.  ▲  oary^vmtloa  Ic  liable  to  the  owner  of  etoek  if  it  reci*tem  » 
forced  ov  muiiitliorised  ov  inTmlid  traaef er,  mnletti  tlie  owner  ic 
estopped  Vy  aesHc^noe. 

169«  If  the  holder  of  the  legal  title  to  a  eertilloate  of  etoek  appears 
to  he  the  aheolnte  owner,  and  the  eorporation  has  no  notiee  that 
the  f  aot  is  otherwise,  it  will  incur  no  liability  to  the  equitable 
owner  by  recognising  a  transfer  from  the  holder. 

As  we  have  just  seen,  in  the  absence  of  elements  of  estoppel  a  forged 
or  unauthorized  indorsement  or  transfer  of  certificates  of  stock  cannot 
divest  the  owner  of  his  title,  nor  confer  any  rights,  as  against  him,  up- 
on the  transferee.  If,  therefore,  a  corporation  recognizes  a  forged 
or  unauthorized  indorsement  and  transfer,  and  transfers  the  stock  and 
issues  a  new  certificate,  so  that  the  certificate  is  lost  to  the  real  owner, 
it  may  be  compelled  to  replace  it,  or  pay  him  its  value.  And  it  can 
make  no  difference  whatever  that  the  corporation  has  not  been  guilty 
of  fraud  or  negligence.***  No  liability,  however,  will  attach  to  the 
corporation  where  the  owner  of  the  stock  has  been  negligent.  In  such 
a  case  he  will  be  estopped  to  deny  the  title  of  the  transferee,  and  this 
estoppel  will  inure  to  the  benefit  of  the  corporation.*** 

Not  only  does  ?  corporation,  in  permitting  a  transfer  of  stock  to  be 
made  under  a  power  of  attorney,  take  the  risk  of  the  power  of  attorney 
being  genuine  and  not  a  forgery,  and  of  its  being  authorized,  but  it 
also  takes  the  risk  of  its  validity  in  other  respects ;  and  it  will  be  liable 
if  it  was  void  because  executed  by  a  married  woman,  or  if  it  was  ex- 
ecuted by  an  infant  or  insane  person,  and  has  been  avoided.*    And  it 

100  Telegraph  Co.  ▼.  Davenport,  97  U.  S.  369,  24  L.  Ed.  1047,  1  Gumming. 
Gas.  Prlv.  Corp.  643 ;  Taft  t.  Railroad  Co.,  84  Gal.  181,  24  Pac.  436,  11  Li.  R. 
A.  125,  18  Am.  St  Rep.  166;  Geyser-Marion  Gk>ld  Min.  Go.  v.  Stark,  106  Fed. 
558,  45  O.  G.  A.  467,  53  L.  R.  A.  684.  See  ante,  p.  415,  where  the  cases  are 
collected. 

101  Ante,  p.  418. 

*  Though  a  corporation  may,  at  the  instance  of  a  married  woman,  transfer 
to  her  husband  shares  of  its  stock  which  had  been  issued  to  her,  but  which 
she  had,  without  an  order  of  court,  sold  to  him,  it  cannot  be  accountable 
to  her  therefor,  unless,  when  it  made  the  transfer,  or  before  the  stock  got 
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makes  no  difference  that  the  corporation  was  not  guilty  of  actual 
fault^^'  The  corporation  has  ample  means  to  protect  itself,  for  it 
may  refuse  to  recognize  a  power  of  attorney  until  satisfied  of  its  genu- 
ineness and  validity,  and  may  require  the  personal  attendance  of  the 
party  for  the  purpose  of  determining  such  questions  of  fact  as  ma^ 
give  rise  to  disputes.^** 

If  the  holder  of  a  certificate  of  stock  appears  to  be  the  absolute  own- 
er, and  the  corporation  has  no  notice  that  the  fact  is  otherwise,  it  may 
safely  issue  a  new  certificate  to  his  transferee,  which,  if  taken  in  good 
faith  and  for  value,  will  vest  a  perfect  title  in  him ;  and  in  such  a  case 
no  liability  attaches  to  the  corporation,  in  favor  of  an  equitable  owner 
of  the  shares,  for  permitting  the  transfer  and  issuing  the  new  certifi- 
cate.^** But,  for  the  protection  of  the  equitable  owner  of  shares,  the 
corporation  is  bound  to  use  reasonable  carfe  in  recognizing  transfers 
and  issuing  new  certificates;  and  if,  by  the  form  of  the  certificate  or 
otherwise,  the  corporation  has  notice  that  the  transferror  is  not  the  ab- 
solute owner,  but  holds  the  shares  by  such  a  title  that  he  may  not  have 
authority  to  transfer  them,  the  corporation  is  not  obliged,  without  evi- 
dence of  such  authority,  to  issue  a  certificate  to  his  assignee ;  and  if, 
without  making  any  inquiry,  it  does  issue  a  new  certificate,  and  the 
equitable  owner  is  injured  tfiereby,  he  may  hold  the  corporation  liable, 
and  this  without  proof  of  fraud  or  collusion.  All  the  authorities  agree 
that  the  corporation  is  liable  where  it  has  notice  that  the  transferror 
holds  the  stock  in  trust,  and  issues  a  new  certificate  without  inquiry 
as  to  whether  the  transfer  is  authorized.*** 

In  case  of  transfers  by  an  executor,  the  corporation  is  chargeable 
with  notice  of  the  will  and  its  contents.  But,  since  an  executor  has 
authority  to  sell  stock  to  pay  debts  of  the  testator,  the  corporation  does 
not  render  itself  liable  by  registering  a  transfer  by  him,  if  it  has  no 
reasonable  ground  for  supposing  that  he  is  misapplying  the  assets, 
though  the  stock  may  be  specifically  bequeathed.***    If,  however,  it 

Into  the  bands  of  an  Innocent  purchaser,  it  had  notice  of  the  relation  exist- 
ing between  her  and  the  person  to  whom  she  directed  the  transfer  to  be 
made,  and  the  resulting  incapacitj  on  her  part  to  make  such  sale  to  her 
husband.    Bigby  y.  Atlanta  &  W.  P.  B.  Ck>.,  119  Qa.  686,  46  8.  B.  827. 

loa  Chew  v.  Bank,  14  Md.  299. 

108  Chew  ▼.  Bank,  supra. 

104  Loring  y.  Salisbury  Mills,  125  Mass.  150;  Hughes  y.  Drovers*  &  M.  Nat. 
Bank,  86  Md.  418,  88  Atl.  936. 

105  Loring  y.  Salisbury  Mills,  supra;  Shaw  y.  Spencer,  100  Mass.  382,  97 
Am.  Dec.  107,  1  Am.  Rep.  115;  Cooper  y.  Illinois  Cent  R.  Co.,  88  App.  Diy. 
22,  57  N.  Y.  Supp.  925;  Wooten  y.  Wilmington  &  W.  R,  Co..  128  N.  O.  119,  38 
S.  B.  298;  Spellissy  v.  Ck)ok  ft  B.  Co.,  58  App.  Div.  288,  68  N.  Y.  Supp.  995. 

ioi  Lowry  y.  Bank,  Taney  (U.  S.)  310,  Fed.  Gas.  No.  8,581. 
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has  reascmable  grounds  for  supposing  the  executor  is  misapplying  the 
assets,  and  permits  a  transfer,  it  will  be  liable*^^' 


XJABUJTT    of    OOBPORATIOir    OK    OEBTIFIOATES    I88I7ED 
FBAUDUIiENTX.T,  WITHOUT  AUTHOBITT,  BTC. 


170.  Zf  tlie  oA0«n  •£  a  eorpovrntlon,  luiviac  apparent  avAhority  to  is- 
MM  oertlfloatesy  Issiie  oertlileates  fraudulently,  or  wlthomt  aotn- 
al  authority,  or  by  mistake,  to  persons  not  entitled  thereto  it 
will  bo  liable  to  bona  Ude  pnrohasers  and  transferees  thereof. 

17 !•  Zf  a  eorporation  resistors  a  transfer  and  issnos  a  new  oertifleato 
without  surrender  of  the  outstanding  eertJUeato,  it  will  bo 
liable  on  both  oertilloatos  to  bona  flde  pnrehasers  and  trans- 
ferees thereof. 

A  corporation,  by  issuing  a  certificate  of  stock  affirming  that  the 
person  designated  therein  is  the  owner  of  a  certain  number  of  shares, 
transferable  in  the  manner  indicated  thereon,  becomes  estopped,  as 
against  bona  fide  purchasers  of  the  certificate,  to  say  that  it  was  issued 
without  authority,  or  to  a  person  not  entitled.  Therefore,  if  a  cor- 
poration recognizes  a  forged  or  unauthorized  transfer,  and  registers 
the  same  in  the  name  of  the  transferee,  and  issues  a  new  certificate  to 
him,  it  will  be  liable  to  bona  fide  purchasers  from  the  transferee,  unless 
there  is  some  element  of  estoppel,  as  against  the  real  owner,  which  will 
prevent  him  from  denying  tiie  transferee's  title.  It  is  not  necessary 
that  the  corporation  shall  have  been  guilty  of  fraud  or  negligence.  By 
thus  holding  the  transferee  out  as  the  owner  of  stock,  it  is  estopped  to 
deny  his  title,  as  against  bona  fide  purchasers.^*' 

Such  a  transfer  cannot  affect  the  title  of  the  real  owner,  where  there 
is  no  element  of  estoppel  against  him,  and  therefore  it  cannot  substi- 
tute the  purchaser  as  a  stockholder  in  his  stead.***  If  the  corporation 
had  power  to  issue  new  shares,  the  certificate  issued  to  the  transferee 
will  be  valid,  and  will  make  the  holder  a  stockholder.  If  it  had  already 
issued  the  full  amount  of  stock  authorized  by  its  charter,  the  certificate 

107  Lowry  T.  Bank,  snpra.  And  see  Cox  v.  First  Nat  Bank,  119  N.  G.  SOS, 
26  8.  E.  22. 

X98  Mandlebaum  ▼.  Mining  Co.,  4  Mich.  465,  2  CnmmlDg,  Cas.  Priv.  Corp. 
159;  New  York  ft  N.  H.  B.  Co.  v.  Schnyler,  34  N.  Y.  30,  2  Camming,  Cas. 
Priy.  Corp.  119;  Simm  y.  Telegraph  Co.,  5  Q.  B.  Diy.  188,  2  Cummlng,  Cas. 
Priy.  Corp.  165;  MachinlBts'  Nat  Bank  y.  Field,  126  Mass.  345,  2  Cummlng, 
Cfts.  Priy.  Corp.  175 ;  In  re  Bahia  &  S.  F.  R.  Co.,  L.  B.  8  Q.  B.  584 ;  Cincin- 
nati, N.  O.  k  T.  P.  By.  Co.  y.  ClthEens*  Nat  Bank,  66  Ohio  8t  851,  47  N.  E. 
249,  43  L.  R.  A.  777.  And  Bee  Philadelphia  Nat  Bank  y.  Smith,  195  Pa.  38, 
45  Atl.  655. 

10*  See  dictnm  in  Moores  y.  Bank,  111  U.  S.  156,  4  Sup.  Ct  845,  28  L.  E(L 
886,  2  Cummlng,  Gas.  Priy.  Corp.  144. 
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cannot  confer  rights  of  membership,  for  an  increase  of  stock  would 
be  ultra  vires  and  void;  and  the  remedy  of  a  purchaser  is  by  action 
against  the  corporation  for  damages,  in  which  he  may  recover  the  value 
of  the  stock."® 

It  has  been  held  that  by  registering  a  forged  or  unauthorized  transfer, 
and  issuing  a  new  certificate  to  the  transferee,  the  corporation  is  es- 
topped to  deny  the  validity  of  the  transfer,  even  as  against  the  trans- 
feree himself  ;*^^  but  by  the  better  opinion  the  estoppel  does  not  op- 
erate in  favor  of  the  transferee,  for  he  has  not  taken  the  certificate  on 
the  faith  of  the  corporation's  conduct  in  issuing  it  and  recognizing  the 
transfer  as  valid,  but  on  the  faith  of  the  forged  or  unauthorized  assign- 
ment and  power  of  attomey.^^*  And  the  corporation  in  such  a  case 
may  maintain  an  action  against  him  for  the  damages  it  may  have  sus- 
tained.***  Nor  does  a  corporation,  by  registering  a  forged  or  unau- 
thorized transfer  and  issuing  a  new  certificate,  become  liable  to  one 
who  takes  the  certificate  with  notice  of  the  forgery  or  want  of  authori- 
ty, or  of  facts  sufficient  to  put  him  upon  inquiry.^^* 

If  an  officer  of  a  corporation,  whose  duty  or  apparent  duty  it  is  to 
issue  certificates  of  stock,  issues  spurious  certificates  to  himself  or  to 
another,  the  corporation  will  be  liable  to  bona  fide  purchasers  or  pledg- 
ees of  the  certificates  for  the  damages  sustained  by  them.^^'  There 
will  be  no  liability,  however,  to  persons  who  take  the  certificates  with 
notice  of  their  invalidity,  or  with  knowledge  of  facts  sufficient  to  put 
them  on  inquiry.***     If  the  corporation  had  authority  under  its  charter 

110  See  the  cases  cited  in  note  106»  supra. 

111  Ashby  ▼.  Blackwell,  2  Eden,  299;  decision  of  Llndley,  J.,  in  Simm  v. 
Telegraph  Co.,  5  Q.  B.  Div.  188,  2  Gumming,  Gas.  Priv.  Corp.  165. 

lis  Decision  of  court  of  appeal  in  Simm  ▼.  Telegraph  Co.,  5  Q.  B.  Diy.  188, 
2  Gumming,  Gas.  Priv.  Corp.  165;  Hildyard  v.  South-Sea  Co.,  2  P.  Wms.  76; 
Boston  &  A.  R.  Go.  V.  Richardson,  185  Mass,  478.  See  Hall  ▼.  Road  Co.,  70 
111.  673. 

lis  Boston  ft  A.  R.  Go.  y.  Richardson,  185  Mass.  473. 

114  See  Moores  y.  Bank,  111  U.  S.  156,  4  Sup.  Gt.  345,  28  L.  Bd.  885,  2  Gum- 
ming, Gas.  Priy.  Corp.  144. 

11 »  New  York  ft  N.  H.  R.  Co.  y.  Schuyler,  34  N.  Y.  30,  2  Gumming,  Gas, 
Prly.  Corp.  119;  Titus  y.  President,  etc.,  61  N.  Y.  237;  Tome  y.  Railroad  Co., 
89  Md.  36,  17  Am.  Rep.  540;  Fifth  Ave.  Bank  y.  Forty-Second  St  &  G.  St. 
Ferry  R.  Co.,  137  N.  Y.  231,  33  N.  E.  378,  19  L.  R.  A.  331,  33  Am.  St  Rep. 
712,  2  Gumming,  Gas.  Priy.  Corp.  149;  Bank  of  Batavia  v.  New  York,  L.  E. 
ft  W.  R.  Co.,  106  N.  Y.  199,  12  N.  B.  433,  60  Am.  Rep.  440;  Manhattan  Beach 
Go.  y.  Hamed  (G.  G.)  27  Fed.  484;  Shaw  y.  Mining  Co.,  13  Q.  B.  Diy.  103;  Al- 
len y.  Railroad  Co.,  150  Mass.  200,  22  N.  E.  917,  5  L.  R.  A.  716,  15  Am.  St 
Rep.  185;  Farrington  y.  Railroad  Co.,  150  Mass.  406,  23  N.  E.  109.  5  L.  R.  A. 
848,  15  Am.  St  Rep.  222;  Cincinnati,  N.  O.  ft  T.  P.  Ry.  Co.  y.  Citizen^  Nat 
Bank,  56  Ohio  St  351,  47  N.  E.  249,  43  L.  R.  A.  777;   post  p.  512,  note  387. 

lie  Moores  y.  Bank,  HI  U.  S.  156,  4  Sup.  Gt  345,  28  L.  Ed.  385,  2  Cununing, 
Gas.  Priy.  Corp.  144.  In  this  case  the  plaintiff  lent  money  to  the  cashier 
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to  issue  additional  shares  of  stock,  such  certificates  will  be  binding,  and 
will  make  the  purchasers  stockholders.  If,  however,  the  full  amount 
of  stock  authorized  by  the  charter  had  already  been  issued,  the  cer- 
tificates will  be  void,  and  the  purchaser's  only  remedy  against  the 
corporation  is  an  action  for  damages.^^^ 

No  liability  will  attach  to  a  corporation,  in  the  absence  of  negligence, 
on  account  of  certificates  fraudulently  issued  by  an  officer,  if  the  issu- 
ance of  them  had  no  relation  whatever  to  the  authority  conferred  upon 
him."* 

A  stock  certificate  issued  by  a  corporation  having  power  to  issue 
the  same,  in  which  it  is  stated  that  a  designated  person  is  the  owner 
of  a  certain  number  of  shares  of  stock  transferable  on  the  books  of  the 
corporation,  on  the  indorsement  and  surrender  of  the  certificate,  is  a 
continuing  affirmation  as  to  the  ownership  of  the  stock,  and  that  the 
corporation  will  not  transfer  the  stock  upon  its  books  unless  the  cer- 
tificate is  first  surrendered.  It  is  an  assurance  to  the  commercial  world 
that  the  shares  of  stock  are  the  property  of  the  person  designated,  and 
that  he  has  the  power  and  right  to  transfer  and  sell  the  stock,  until 
this  power  and  right  has  been  lawfully  terminated.***  It  is  therefore 
not  only  the  right,  but  the  duty,  of  a  corporation  not  to  register  a  trans- 
fer on  its  books  and  issue  a  new  certificate  to  the  transferee  without 
production  and  surrender  of  the  original  certificate.  This  is  generally 
expressly  required  by  the  terms  of  certificates,  or  by  the  charter  or 
by-laws  of  the  corporation,  but  the  duty  is  the  same  where  there  is  no 
such  express  requirement.***    If  a  corporation  does  register  a  trans- 

of  the  defendant  bank  on  his  representation  that  he  owned  stock  In  the  bank 
which  he  would  transfer  to  her  as  collateral  to  secore  the  loan.  He  fraudu- 
lently signed  and  Issued  a  certificate  directly  to  her,  using  blank  certificates 
which  had  been  signed  by  the  president,  and  left  with  him  to  be  used  If 
needed,  and  marked  the  stub  in  the  certificate  book  so  as  to  show  that  the 
blank  had  been  destroyed.  The  certificate  showed  on  its  face  that  stock  was 
transferable  only  on  the  books  of  the  bank,  and  on  surrender  of  the  original 
certificate.  Of  course,  the  plaintiflF  never  saw  any  original  certificate,  and 
no  certificate  was  or  could  hare  been  surrendered,  and  there  was  no  evi- 
dence that  the  bank  had  ever  ratified  the  transaction,  or  received  any  bene- 
fit from  it  It  was  held  that  the  plalntlflF  could  not  hold  the  bank  liable. 
And  see  Farrington  v.  Railroad  Co.,  150  Mass.  406,  23  N.  B.  109,  6  L.  B.  A. 
849,  15  Am.  St  Rep.  222;  Hill  v.  Publishing  Co.,  154  Mass.  172,  28  N.  B. 
142,  13  L.  R.  A.  193,  26  Am.  St  Rep.  230.  Ck)mpare  AUen  v.  Railroad  Co., 
160  Mass.  200,  22  N.  B.  917,  5  L.  R.  A.  716,  15  Am.  St  Rep.  185;  Shaw  v.  Min- 
ing Co.,  13  Q.  B.  Div.  103. 

xiT  gee  the  cases  above  cited. 

ii«  Post,  p.  518,  and  cases  there  referred  to.  Of.  Whitechurch  v.  Cavanagh, 
H.  L.  17  Law  Times  R.  746. 

110  Joslyn  V.  DistiUlng  Co.,  44  Minn.  183,  46  N.  W.  837,  2  Cummhig,  Cas. 
Prlv.  Corp.  177. 

ISO  1  Cook,  Stock,  Btockh.  k  Corp.  Law,  tt  858-3601 
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fer  and  issue  a  new  certificate  without  surrender  of  the  outstanding 
certificate,  a  bona  fide  purchaser  of  the  new  certificate  may  hold  it  li- 
able thereon.  If  the  corporation  had  the  power  to  increase  its  stock, 
he  will  be  entitled  to  shares.  If  it  had  no  such  power,  the  purchaser 
may  maintain  an  action  for  damages.  Purchasers  of  the  outstanding 
certificates  in  such  cases  have  a  right  to  assume  that  no  transfer  has 
been  made  by  the  corporation,  and  cannot  be  affected  by  a  transfer  on 
its  books  of  which  they  had  no  notice.^'^  If  the  corporation  refuses 
to  recognize  them  as  stockholders  by  reason  of  their  ownership  of  the 
outstanding  certificate,  they  may  maintain  an  action  against  it  for  dam- 
ages, and  recover  the  value  of  the  stock.^** 

If  the  corporation  registers  a  transfer  and  issues  a  new  certificate 
to  a  purchaser  of  stock,  who  did  not  receive  the  certificate  and  conse- 
quently did  not  surrender  it,  the  transferee  is  not  liable  in  damages 
to  the  holder  of  the  old  certificate,  unless  he  obtained  the  registry  with 
knowledge  that  the  old  certificate  had  been  sold  to  another.*  He  may 
insist  as  a  condition  of  purchase  that  the  old  certificate  be  surrendered ; 
and,  if  he  fails  to  do  so,  he  assumes  the  risk  and  trouble  that  may  arise 
from  the  outstanding  certificate.t 


RElfEDT  AGAINST   OOBPOBATIOIT  fOB  BEFU8AX1  TO  BSOOO- 


172.  If  a  eorporatlom,  without  legal  Kroimd,  refnsei  to  reoogiilse  and 
reslitev  a  traaaf  ev*  tlie  tranaf  eree  may  rae  In  equity  to  eompol 
it  to  do  io»  ov  Buiy  ene  at  law  to  veeoTer  the  valne  of  the 
stoeh.  Son&e  of  the  eonrti  hold  that  mandamne  ic  not  a  proper 
remedy,  but  it  ic  allo^Fod  in  some  statee« 

If  a  corporation  whose  shares  of  stock  are  transferable  only  on  its 
books  refuses  to  register  a  transfer,  without  legal  ground  for  such  re- 
fusal, a  court  of  equity  may  compel  it  to  register  the  transfer,  in  a  suit 
brought  by  the  transferee  for  that  purpose.^**    Or  the  transferee  may 

xsi  See  Hall  ▼.  Road  Co.,  70  111.  673. 

iss  First  Nat  Bank  y.  Lanier,  11  Wall.  869,  20  L.  Bd.  172;  New  York  & 
N.  H.  R.  Ck>.  y.  Schuyler,  34  N.  Y.  30,  2  Gumming,  Cas.  Priy.  Ck)rp.  119;  Hoi- 
brook  y.  Zinc  Co.,  57  N.  Y.  616,  2  Gumming,  Gas.  Priy.  Gorp.  152;  Bean  y. 
Trost  Go.,  122  N.  Y.  622,  26  N.  B.  11,  2  Gnmmlng,  Gas.  Priy.  Gorp.  179; 
JoBlyn  y.  Distilling  Go.,  44  Minn.  183,  46  N.  W.  337,  2  Gumming,  Gas.  Priy. 
Gorp.  177. 

*  Scriptnre  y.  Francestown  Soapstone  Go.,  50  N.  H.  571;  Baker  y.  Wasson, 
68  Tex.  150. 

t  Boatmen's  Ins.  ft  Trust  Go.  y.  Able,  48  Mo.  136. 

1st  Mechanics'  Bank  y.  Seton,  1  Pet  299,  7  L.  Ed.  152;  Rice  y.  Rockefeller, 
184  N.  Y.  174,  31  N.  E.  907,  17  L.  R.  A.  237,  30  Am.  St.  Rep.  658,  2  Gumming, 
Gas.  Priy.  Gorp.  181;  Walker  y.  Detroit  Transit  By.  Go^  47  Mich.  338^  11  N. 


/. 
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maintain  an  action  at  law  to  recover  damages  for  such  refusal,  and 
recover  the  value  of  the  stock.  He  may  maintain  an  action  ex  delicto, 
or  he  may  maintain  assumpsit,  for  the  law  implies  a  promise  by  the 
corporation  to  perform  the  duty  which  it  owes  to  transferees  of 
shares.^** 

Some  of  the  courts  have  held  that  mandamus  is  not  a  proper  remedy 
to  compel  a  corporation  to  recognize  a  person  as  a  member,  or  to  regis- 
ter transfers.^'*    It  has  been  allowed,  however,  in  some  states.^'* 


OOMPEXXIHG  OOBPORATIOir  TO  ISSUE  VEW  OEBTIFIOATES. 


173.  A  oorpomtlon,  not  luiviac  Immi  g:«llty  of  fraud  ov  wroac,  oaanot 
be  oompelled  to  l«nio  aeir  oortllloatei  of  stock  irhile  the  old 
eertilleatee  are  ontetaadlng,  unlefli'  the  decree  proteote  It 
acaimst  liability  on  the  ontetanding  eertiSeates. 

Since  a  certificate  of  istock  is  a  continuing  affirmation  by  the  corpora- 
tion that  the  person  designated  is  the  owner  of  the  stock,  and  has  the 
right  to  transfer  the  same,  so  long  as  the  certificate  is  outstanding,  and 
it  will  be  liable  to  bona  fide  purchasers  of  the  certificate,  it  follows  that 
the  court  cannot  compel  it  to  issue  a  new  certificate  on  the  ground  that 
the  old  certificate  was  issued  to  the  wrong  person  (there  having  been 
no  fraud  on  the  part  of  the  corporation),  so  long  as  the  old  certificate 
is  outstanding,  unless  by  the  decree  it  protects  the  corporation  against 
liability  on  the  outstanding  certificate.^**    The  corporation  would  be 

W.  187;  Prince  Inyestment  Co.  ▼.  8t  Panl  &  S.  G.  Land  Co.,  68  Minn.  121, 
70  N.  W.  1079;  Real-Estate  Trust  Co.  ▼.  Bird,  90  Md.  229,  44  Atl.  1048;  We- 
tumpka  Bridge  Co.  t.  Kidd,  124  Ala.  242,  27  So.  431:  Bedford  T.  American 
Alnminum  &  Specialty  Co.,  51  App.  Div.  537,  64  N.  Y.  Snpp.  856. 

is«  Ang.  St  A«  Corp.  |  881;  Kortright  ▼.  Bank,  20  Wend.  (N.  Y.)  91;  Mor- 
gan ▼.  Bank,  8  Serg.  ft  R.  (Pa.)  73;  Sargent  ▼.  Insurance  Co.,  8  Pick.  (Mass.) 
90;  Case  v.  Bank.  100  U.  S.  446;  Pinkerton  y.  Railroad  Co.,  42  N.  H.  424, 
1  Cumming,  Cas.  Priy.  Ck>rp.  652;  Scripture  y.  Soapstone  Co.,  50  N.  H.  571, 
1  Cumming,  Cas.  Priy.  Corp.  677;  London,  Paris  ft  American  Bank  y.  Aron- 
stein,  117  Fed.  601,  54  C.  C.  A.  663;  Herrlck  y.  Humphrey  Hardware  Co. 
(Neb.)  103  N.  W.  685. 

isBLamphere'y.  Lodge,  47  Mich.  429.  11  N.  W.  268:  Baker  y.  Marshal,  15 
Minn.  177  (Gil.  136);  State  y.  Carpenter,  51  Ohio  St  83,  37  N.  B.  261,  46  Am. 
St.  Rep.  556;  Durfee  y.  Harper,  22  Mont  354,  56  Pac.  582. 

ise  Green  Mount  ft  S.  L.  T.  O).  y.  Bulla,  45  Ind.  1;  State  y.  Mclyer,  2 
S.  C.  25;  People  y.  Crockett,  9  Cai.  112;  In  re  Klaus,  67  Wis.  401,  29  N.  W. 
582. 

IS*  Joslyn  y.  Distilling  Co.,  44  Minn.  183,  46  N.  W.  337,  2  Cumming.  Cas. 
Priy.  Corp.  177;  Bean  y.  Trust  Co.,  122  N.  Y.  622,  26  N.  E.  11,  2  Cumming, 
Cas.  Priy.  Corp.  179.  Where  it  clearly  appeared  that  the  original  certificate, 
unassigned,  had  been  lost  twelve  years  ago,  and  had  not  since  been  heard 
from,  and  no  other  claimant  for  the  stock  or  dlyidenda  had  appeared,  the 
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liable  to  bona  fide  purchasers  of  the  outstanding  certificate  even  pend- 
ing a  suit  to  caned  the  same  and  to  compel  the  issuance  of  the  new 
certificate,  for  the  doctrine  of  lis  pendens,  as  we  have  seen,  does  not 
apply  to  the  sale  and  transfer  of  shares  of  stock.^'*  The  later  cases 
seem  to  show  that  not  even  a  decree  of  the  court  declaring  an  out- 
standing certificate  void,  and  canceling  the  same,  would  relieve  the 
corporation  from  liability  to  bona  fide  purchasers  of  the  outstanding 
certificate  without  notice  of  the  suit  or  the  decree,*** 

owner  was  entitled  to  a  new  certificate  wlthont  giving  a  bond  of  Indemnity 
Guilford  T.  Western  Union  Tel.  Co.,  09  Minn.  332,  ei  N.  W»  324,  60  Am.  St 
Rep.  407.  An  action  may  be  maintained  against  a  foreign  corporation  to 
compel  It  to  Issue  a  new  certificate  in  place  of  one  which  had  been  lost  Guil- 
ford v.  Western  Union  Tel.  Ck>.,  supra. 

"•  Holbrook  v.  Zinc  Co.,  57  N.  Y.  616,  2  Gumming,  Gas.  Priv.  Corp.  152. 

!••  See  the  cases  dted  in  note  97,  supra.    But  see,  contra,  Sprague  y.  Man- 
ufacturing Co.,  Fed.  Gas.  No.  134^49, 1  Gumming,  Gas.  Prir.  Gorp.  661. 
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POWERS  OF  THE  MAJOBITT  OF  STOOKHOU>EB8. 

174.  As  a  mle,  eaoli  sbareholder  in  a  oorpomttom  is  bound  bj  all  aets 
and  proceedings,  within  the  scope  of  the  po^rers  and  anthority 
eonf erred  bj  the  charter,  ^rhich  shall  be  adopted  or  sanctioned 
bj  a  Tote  of  the  majority  of  the  corporation,  dnly  taken  and 
ascertained  aeeordins  to  law. 

176«  Bnt,  if  the  charter  invests  the  board  of  directors  or  other  agents 
with  the  poiver  to  manage  the  concerns  of  the  corporation,  the 
poorer  is  ezolnsiTe,  and  cannot  be  controlled  or  interfered  with 
by  the  stockholders,  their  remedy  beins  to  eleet  or  appoint 
ne^r  directors  or  agents. 

176«  The  majority  cannot  bind  the  minority  by  nltra  vires  acts;  nor 
can  they  defeat  or  impair  contract  rights  between  the  corpora- 
tion and  individnal  stockholders;  nor  can  they  act  frandnlent- 
ly  or  oppressiToIy,  as  against  the  minority. 

L77«  There  is  mnch  coniliet  as  to  the  power  of  the  majority  to  bind  a 
dissenting  minority  by  aooeptance  of  an  amendment  or  altera- 
tion of  its  charter.  The  position  of  the  oovrts  may  bo  shortly 
stated  thnst 
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(a)  Where  the  lestfllatvre  has  not  reeened  the  poirer  te  amend  the 


(1)  By  the  weight  of  anthorlty,  the  lesifllatvre  eannot  anthorlie 

the  majority  to  alter  the  eharter  In  anj  material  respeet, 
without  the  eoneent  of  the  adnorit  j. 

(2)  All  the  eourU  asree  that  it  eannot  authorise  the  majorttj  to 

encaso  Ia  a  new  and  different  enterprise. 
(8)  Peshaps  all  the  eonrts  agree  that  inunaterlal  ohanges  may 
he  made,  to  f  aollitate  oarryins  out  the  ohjeets  of  the  oorpo- 
ration. 

(4)  Some  eonrts  hold  that  a  material  alteration^  if  not  a  great 

or  radieal  one,  may  be  made  to  f  aollitate  oarrying  ont  the 
objects  of  the  corporation, 
(b)  Where  the  legislature  has  reserred  the  power  to  alter  or  amend 
the  charter— 
(1)   Some  courts  hold  that  each  stochholdcr  Impliedly  consents 
that  the  auijority  may,  under  IcgislatlTe  sanction*  engage 
In  new  enterprises  of  tite  same  hind  as  that  authored  by 
the  charter. 

(5)  Other  courts  hold  that  the  reserration  is  Intended  for  the 

benellt  of  the  public,  and  can  be  exercised  by  the  state 
only,  and  that  It  can  glTO  no  greater  power  to  the  majority 
than  if  It  did  not  exist. 

It  is  a  fundamental  principle  that  the  majority  of  the  stockholders 
can  regulate  and  control  the  exercise  of  the  powers  conferred  upon  a 
corporation  by  its  charter,  and  that  the  majority  has  the  power,  by  a 
vote  duly  taken  and  ascertained  according  to  the  law  by  which  it  is 
governed,  to  bind  the  minority  by  any  act  or  proceeding  which  is  with- 
in the  powers  and  authority  of  the  corporation.  Each  and  every  share- 
holder impliedly  agrees  that  the  will  of  the  majority  shall  govern  in 
all  matters  coming  within  the  limits  of  the  charter  or  act  of  incorpora- 
tion.* Thus,  the  majority  of  a  corporation  established  solely  for  pri- 
vate objects,  as  a  manufacturing  or  trading  corporation,  may  wind  up 
its  affairs,  dose  out  its  business,  and  sell  its  property,  against  the  dis- 
sent of  the  minority,  whenever,  in  the  exercise  of  a  sound  discretion, 
they  find  it  expedient  to  do  so.* 

1  Dtirfee  ▼.  Railroad  Ck>.,  5  Allen  (Mass.)  230,  242,  1  Cumming,  Cas.  Prlv. 
CJorp.  778;  Dudley  v.  Kentucky  High  School,  9  Bush  (Ky.)  578,  1  Gumming, 
Gas.  PrlY.  Oorp.  7G7 ;  Hodge  v.  United  States  Steel  Ck>rp.  (N.  J.  Err.  k  App.) 
54  Atl.  1;  Metcalf  v.  American  School  Furniture  Co.  (G.  C)  122  Fed.  115. 

sTreadwell  y.  Manufacturing  Co.,  7  Gray  (Mass.)  803,  06  Am.  Dec.  490; 
Peabody  v.  Westerly  Waterworks,  20  R.  I.  176,  37  Atl.  807 ;  Phillips  v.  Provi- 
dence Steam-Engine  Co.,  20  R.  I.  1,  43  Atl.  598,  45  I/.  R.  A.  560.  And  see  Hinds 
Gonnty  y.  Natchez,  J.  &  G.  R.  Co.,  85  Miss.  599,  88  So.  189,  107  Am.  St  Rep. 
305.  But  see  Taylor  t.  Earle,  8  Hun  (N.  Y.)  1.  If  the  sale  is  not  re- 
quired by  the  exigencies,  a  majority  may  not  sell  regardless  of  the  rights  of 
a  dissenting  minority.  People  v.  Ballard,  134  N.  Y.  269,  82  N.  B.  54,  17  L. 
R.  A.  787;  Small  y.  Mhineapolls  Electric  Matrix  Co.,  45  Minn.  264,  47  N.  W. 
797;  Morris  y.  Blyton  Land  Co.,  125  Ala.  268,  28  South.  513;   Forrester  y. 
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Of  course,  the  majority  of  the  stockholders  have  no  power  to  bind 
the  minority  by  any  act  or  proceeding  that  is  not  within  the  powers 
conferred  upon  the  corporation  by  its  charter.  The  majority  repre- 
sents the  corporation,  and  it  can  legally  do  nothing  that  the  corpora- 
tion cannot  do  under  its  grant  of  power.  The  majority  cannot,  at 
least  in  the  absence  of  legislative  authority,  binding  upon  the  stock- 
holders, change  the  articles  of  association  or  charter.  They  cannot, 
by  resolution,  dissolve  the  corporatk)n  before  expiration  of  the  time 
fixed  in  the  charter  or  articles  of  association,  without  the  consent  of 
all  the  members,  unless  express  authority  is  conferred  by  the  charter.' 

And,  while  a  majority  of  the  stockholders  may  bind  the  individual 
stockholders  in  all  matters  legitimately  within  the  powers  of  the  com- 
pany, and  subject  to  the  law  of  the  land,  they  cannot  impair  or  defeat 
contract  rights  between  the  corporation  and  individual  stockholders.^ 
Thus,  where  a  corporation  has  issued  to  a  stockholder  a  certificate  in 
the  form  of  an  ordinary  certificate  of  stock,  but  containing  a  promise 
by  the  corporation  to  pay  interest  thereon  until  the  happening  of  a 
specified  event,  it  cannot,  by  vote  of  a  majority  of  the  stockholders, 
without  his  amsent,  oblige  him  to  receive  the  bond  of  the  corporation, 
instead  of  money,  for  the  interest  on  sudi  certificate.* 

Nor  can  the  holders  of  a  majority  of  the  stock  of  a  corporation  so 
conduct  and  manage  its  affairs  in  their  own  interest,  or  in  the  interest 
of  others,  as  to  oppress  the  minority,  or  commit  a  fraud  upon  their 
rights.  If  they  attempt  to  do  so,  a  court  of  equity  will,  in  a  proper 
case,  grant  relief,  at  the  suit  of  the  minority.*  "The  holders  of  a 
majority  of  the  stock  of  a  corporation  ma,y  legally  control  the  com- 
pany's business,  prescribe  its  general  policy,  make  themselves  its  agents, 
and  take  reasonable  compensation  for  their  services.    But,  in  thus  as- 

Boston  &  M.  Oonsol.  O.  ft  S.  Mln.  Co.,  21  Mont.  644,  55  Pac.  229,  853.  Gf. 
Hunt  y.  American  Grocery  Co.  (C.  C)  81  Fed.  532.  It  is  competent  for  the  di- 
rectors and  a  majority  of  tlie  stockholders  of  a  Joint-stock  mannfactaring  cor- 
poration, against  the  will  of  the  minority,  to  lease  its  plant  to  a  corpora- 
tion which  is  to  carry  on  the  same  bnsiness.  Bartholomew  t.  Derhy  Rob- 
ber Ck>.,  69  Conn.  521,  38  Atl.  45,  61  Am.  St  Rep.  57.  Cf.  Parsons  v.  Tacoma 
Smelting  &  R.  R.  C<k,  25  Wash.  492,  65  Pac.  765.  As  to  the  power  of  a  cor- 
poration to  sell  its  property,  and  the  limitations  thereon,  see  ante,  p.  132. 

s  Barton  y.  Association,  114  Ind.  226,  16  N.  B.  486,  5  Am.  St  Rep.  608. 

«  Durf ee  y.  Railroad  Co.,  supra. 

B  McLaughlin  y.  Railroad  Co.,  8  Mich.  100. 

•  Ante,  p.  370^  and  cases  there  cited;  Miner  y.  Ice  Co.,  98  Mich.  97,  58  N. 
W.  218,  17  L.  R.  A.  412,  2  Camming,  Cas.  Priy.  Corp.  234;  Chicago  Hansom 
Cab  Co.  V.  Yerkes,  141  111.  820,  80  N.  B.  667,  32  Am.  St  Rep.  315;  Farmers' 
Loan  &  T.  Co.  v.  New  York  &  M.  Ry.  Co..  150  N.  Y.  410,  44  N.  B.  1043,  34  Ji. 
R.  A.  76,  55  Am.  St  Rep.  689;  Armington  y.  Palmer,  21  R.  I.  109,  42  Atl.  308, 
43  L.  R.  A.  95,  79  Am.  St  Rep.  786;  Mumford  y.  Bcuador  Development  Co. 
(0.  a)  111  Fed.  639. 
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suming  the  control,  they  also  take  upon  themselves  the  correlative  duty 
of  diligence  and  good  faith.  They  cannot  lawfully  manipulate  the  com- 
pany's business  in  their  own  interests,  to  the  injury  of  other  stock- 
holders." "^  It  is  not  every  question  of  mere  administration  or  of  policy 
in  which  there  is  a  difference  of  opinion  among  the  shareholders  that 
gives  the  minority  a  right  to  claim  that  the  actifin  of  the  majority 
is  oppressive,  and  to  come  into  a  court  of  equity  for  relief.  Gener- 
ally, the  will  of  the  majority  must  govern,  if  its  action  is  within  its 
corporate  powers.  "The  court,"  it  was  said  in  a  New  York  case, 
"would  not  be  justified  in  interfering,  even  in  doubtful  cases,  where  the 
action  of  the  majority  might  be  susceptible  of  different  constructions. 
To  warrant  the  interposition  of  the  court  in  favor  of  the  minority  share- 
holders in  a  corporation  or  joint-stock  association,  as  against  the  con- 
templated action  of  the  majority,  where  such  action  is  within  the  cor- 
porate powers,  a  case  must  be  made  out  which  plainly  shows  that  such 
action  is  so  far  opposed. to  the  true  interests  of  the  corporation  itself 
as  to  lead  to  the  dear  inference  that  no  one  thus  acting  could  have 
been  influenced  by  any  honest  desire  to  secure  such  interests,  but  that 
he  must  have  acted  with  an  intent  to  subserve  some  outside  purpose, 
regardless  of  the  consequences  to  the  company,  and  in  a  manner  in- 
consistent with  its  interests.  Otherwise  the  court  might  be  called  upon 
to  balance  probabilities  of  profitable  results  to  arise  from  the  carrying 
out  of  the  one  or  the  other  of  different  plans  proposed  by  or  on  behalf 
of  different  shareholders  in  a  corporation,  and  to  decree  the  adoption 
of  that  line  of  policy  which  seemed  to  it  to  promise  the  best  results, 
or  at  least  to  enjoin  the  carrying  out  of  the  opposite  policy.  This  is 
no  business  for  any  court  to  follow."  • 

Where  Power  of  Management  is  in  the  Directors. 

When  the  charter  invests  a  board  of  directors  or  trustees  with  the 
power  to  manage  the  concerns  of  the  corporation,  the  power  is  exclu- 
sive in  its  character.  The  stockholders,  as  such,  in  their  collective  ca- 
pacity, can  do  no  corporate  act.  The  directors  are  their  representa- 
tives, and  they  only  are  authorized  to  act*    Thus,  conferring  authority 

T  Meeker  v.  Iron  Co.  (G.  C.)  17  Fed.  48. 

•  Per  Peckham,  J.,  In  Gamble  y.  Water  Co.,  123  N.  T.  01,  25  N.  B.  201,  0 
L.  R.  A.  627.  Where  a  contract  between  two  corporations,  made  by  the  di- 
rectors, several  of  whom  were  common  to  both  corporations,  was  ratified  by 
a  majority  of  the  stockholders  of  each,  it  could  not,  in  the  absence  of  any 
proof  that  it  was  calculated  to  defraud  the  minority  stockholders,  be  set  aside 
at  their  suit  Continental  Ins.  Co.  v.  New  York  &  H.  R.  Co.,  93  N.  Y.  Supp. 
27,  103  App.  DiT.  282. 

0  McCullough  v.  Moss,  5  Denio  (N.  Y.)  575;  Sellers  t.  Greer,  172  UL  549,  50 
N.  B.  246. 

Olabk  Cobp.(2u  Bd.)— 28 
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to  sell  and  convey  or  to  lease  the  property  of  the  corporation,  or  to  ex- 
ecute corporate  obligations,  is  the  exercise  of  a  corporate  power,  and, 
if  the  charter  requires  such  powers  to  be  exercised  by  the  board  of  di- 
rectors or  trustees,  such  authority  cannot  be  conferred  by  a  stock- 
holders' meeting.^^  Nor  can  the  stockholders,  in  such  a  case,  control 
or  interfere  with  the  board  in  the  exercise  of  its  powers.  The  courts 
will  not,  even  on  the  petition  of  a  majority  of  stockholders,  compel  the 
board  to  do  an  act  contrary  to  its  judgment^^ 

Power  to  Accept  Amendment  or  Alteration  of  Charter. 

DiiEcult  questions  arise  as  to  the  power  of  the  majority  of  the  mem- 
bers of  a  corporation  to  bind  a  dissenting  minority  by  acceptance  of 
an  act  amending  or  altering  the  charter.  On  some  points  the  courts 
agree,  while  on  others  there  is  a  wide  difference  of  opinion,  and  a  con- 
flict in  the  decisions.  We  considered  in  a  previous  chapter  the  pow- 
er of  the  state  to  amend  a  charter  irrespective  of  the  consent  of  the 
corporation.  We  are  to  consider  here  the  power  of  a  majority  of  the 
corporation  where  the  legislature  merely  authorizes  a  change,  leaving 
it  optional  with  the  corporation  whether  it  will  make  the  change,  oi 
continue  under  the  original  charter. 

Even  where  the  legislature  has  not  reserved  the  power  to  alter  or 
amend  a  charter,  there  is  nothing  to  prevent  it  from  doing  so  with  the 
consent  of  all  the  members.  It  would  be  just  like  the  case  where  both 
parties  to  a  contract  rescind  it  by  mutual  agreement,  and  substitute  a 
new  contract  It  seems  clear,  however,  that  the  legislature  cannot, 
where  it  has  not  reserved  the  power,  alter  a  charter  in  any  material 
respect, — ^that  is,  make  any  fundamental  change, — ^if  any  one  of  the 
stockholders  or  members  dissent,  for  it  would  thereby  impair  the  ob- 
ligation of  the  contract  between  the  dissenting  member  and  the  cor- 
poration. Nor  can  it  authorize  a  majority  of  the  members  to  make 
the  alteration.  A  person,  in  becoming  a  member  of  a  corporation, 
does  not  impliedly  agree  that  the  majority  of  the  members  shall  have 
the  power  to  bind  him  by  alteration  of  the  objects  of  the  incorporation, 
or  by  altering  his  contract  of  membership.  The  majority  of  the  mem- 
bers have  no  more  power  to  alter  the  charter,  and  engage  in  a  new  or 
different  enterprise,  against  the  dissent  of  the  minority,  than  two  mem- 
bers of  a  partnership  of  three  would  have  the  power  to  change  the 
partnership  agreement  without  the  consent  of  the  third. 

10  GashwUer  v.  WIIUb,  83  Cal.  11.  91  Am.  Dec.  607;  Oonro  y.  Iron  Co.,  12 
Barb.  (N.  Y.)  27;  McGollongh  y.  Moss,  5  Denlo  (N.  Y.)  575;  Colorado  Springs 
Go.  v.  American  Pub.  Co.,  97  Fed.  843,  38  C.  C.  A.  433. 

11  McCullough  V.  Moss,  5  Denlo  (N.  Y.)  575;  Wright  v.  Lee,  2  S.  D.  596,  51 
N.  W.  706,  713,  714;  BUerman  y.  Chicago  Junction  B.  Co,  40  N.  J.  Bq.  219, 
28  AU.  237. 
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A  leading  case  on  this  point  is  Natusch  v.  Irving.^*  In  this  case  a  "^ 
partnership  had  been  formed  for  life  insurance,  and,  after  it  was  en- 
tered into,  an  act  of  parliament  made  it  lawful  for  such  a  firm  to  enter 
upon  the  business  of  marine  insurance,  which  was  prohibited  to  them 
before.  A  majority  of  the  partners  determined  to  embark  in  this  new 
business,  but  Lord  Eldon  held  thatlfiey  were  barred  from  doing  so 
by  the_  pontract  of  partnership,  unless  all  the  pailn£r&  aSTGtd.  And 
^  in  England  the  same  doctrine  has  been  Applied  to  corporations.  And 
so  it  has  been  held  in  this  country.^*  The  legislature,  if  it  has  not  re- 
served the  power  to  alter  or  amend  the  charter  of  a  corporation,  cannot 
authorize  a  material  or  fundamental  amendment,  and  put  it  in  the  pow- 
er of  a  majority  of  the  members,  even  by  express  provision  to  that  ef- 
fect, to  bind  the  minority  against  their  dissent;  for  this  would  be  to 
impair  the  contract  between  such  dissenting  members  and  the  corpora-^ 
tion,  and  the  act  would  be  unconstitutional. 

In  Proprietors  of  Union  Locks  &  Canals  v.  Towne,^*  the  original 
charter  of  a  corporation  empowered  it  to  render  the  Merrimack  river 
navigable  between  certain  points,  and  for  that  purpose  to  purchase 
lands,  not  exceeding  six  acres,  and  to  collect  tolls,  for  40  years,  not 
averaging  over  12  per  cent,  on  the  capital  invested.  Afterwards  an 
amendatory  act  was  passed,  on  the  petition  of  the  corporation,  abolish- 
ing all  limitation  upon  the  amount  and  duration  of  the  toll  collected, 
and  authorizing  the  corporation  to  purchase  and  hold  100  acres  of  land. 
It  was  held  that  this  amendment  was  a  material  alteration  of  the  charter, 
and  discharged  a  dissenting  subscriber  to  stock  in  the  corporation  from 
liability  on  his  subscription.  On  the  same  principle  it  has  been  held 
that  a  subscriber  to  stock  in  a  railroad  company  was  released  from 
liability  on  his  subscription  by  an  amendment  of  the  charter,  without 
his  consent,  superadding  to  the  original  object  of  the  corporation  an 
authority  to  establish  a  line  of  water  communication  in  connection 
with  the  railroad,  and  to  increase  the  capital  stock  for  that  purpose.^ ^ 

13  2  Coop,  t  Cott  858,  Gow,  Partn.  (3d  Bd.)  576,  and  referred  In  Zabrlskle 
y.  Railroad  Ck>.,  18  N.  J.  Bq.  178,  90  Am.  Dec.  617,  1  GnmmiDg,  Ga&  Priv. 
Corp.  781,  784. 

1*  In  Ashton  y.  Burbank,  2  Dill.  435,  Fed.  Cas.  No.  582,  1  Gommlng,  Gas. 
Priy.  Corp.  902,  a  charter  authorizing  a  company  to  transact  a  *'llfe  and  acci- 
dent Insurance"  business  was  amended  so  as  to  authorize  it  to  do  the  business 
of  "fire,  marine,  and  Inland  insurance,"  and  the  amendatory  act  was  accepted 
by  a  majority  of  the  stockholders.  It  was  held  that  this  released  a  dissent- 
ing member  from  liability  on  a  note  giyen  by  him  for  an  assessment  on  his 
stock. 

14 1  N.  H.  44,  8  Am.  Dec.  82. 

IS  Hartford  &  N.  H.  R.  Go.  y.  CrosweU,  6  EUll  (N.  Y.)  883,  40  Am.  Dec 
354,  1  Gumming,  Gas.  Priy.  Gorp.  881 
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Like  decisions  have  been  made  where  the  charter  of  a  railroad  or  turn- 
pike corporation  was  amended  so  as  to  allow  it  to  materially  change 
the  location  of  the  road ;  *•  where  the  capital  stock  of  a  corporation 
was  increased  from  $50,000  to  $150,000,^''  where  railroad  corpora- 
tions were  authorized  to  consolidate ;  *•  where  a  railroad  company 
was  authorized  to  extend  its  road.^* 

The  general  rule,  however  seems  to  be  well  settled  that  a  member 
of  a  corporation  cannot  claim  release  from  liability  on  his  subscrip- 
tion, or  otherwise  object,  because  the  majority  have  made  an  immaterial 
alteration  or  amendment  under  legislative  authority,  ^ut  ^^^^^  is 
murh  riivtri?tty  gfjopinion  as  to  wha^  alterations  are  material  or  funda- 
mental within  the  rule.  If  the  alteration  does  not  materially  affect  the^ 
contract  between  me  corporation  and  its  members,  the  majority  have 
the  power  to  make  it  under  legislative  sanction,  and  they  will  not  be 
enjoined  at  the  suit  of  a  dissenting  member,  nor  will  he  be  released 
from  liability  on  his  subscription.  This  principle  has  been  applied 
to  amendatory  acts,  accepted  by  the  majority,  changing  the  name  of 
the  corporation,**  enlarging  the  time  within  which  a  railroad  com- 
pany may  commence  and  complete  its  road,**  or  an  hotel  company 
may  construct  its  hotel ;  **  changing  to  a  slight  extent  the  location  or 
grade  of  the  road  of  a  turnpike  or  railroad  company ;  *•  authorizing 
the  issue  of  preferred  stock  for  the  purpose  of  raising  money ;  ** 
increasing  the  number  of  directors.*'  In  the  latter  case  it  was  said 
that  alterations  which  change  the  nature  and  purposes  of  the  corpora- 
tion,  or  of  the  enterprise  for  which  it  was  created,  are  fundamental, 

16  Middlesex  Turnpike  Corp.  y.  Locke,  8  Mass.  268;  Kenosha,  R.  ft  R.  I. 
R.  CJo.  V.  Marsh,  17  Wis.  13,  1  Gumming,  Gas.  Priv.  Gorp.  897. 

IT  Hughes  y.  Manufacturing  Go.,  34  Md.  316,  330.  But  see  Schenectady  & 
S.  P.  R.  Go.  y.  Thatcher.  11  N.  Y.  102. 

i«  Glearwater  y.  Meredith,  1  Wall.  25,  17  L.  Bd.  604;  Kenosha,  R.  &  R.  I. 
R.  Go.  V.  Marsh,  17  Wis.  13,  1  Gumming,  Gas.  Prlv.  Gorp.  897;  Mowrey  v. 
Railroad  Go.,  4  Blss.  78,  Fed.  Gas.  No.  9,891. 

!•  Stevens  y.  Railroad  Go.,  29  Vt  545.  And  see  Zabrlskle  v.  Railroad  Go^ 
post,  p.  48&  But  see  Durfee  v.  Railroad  Go.,  post,  p.  488L 

so  Taggart  v.  Railroad  Go.,  24  Md.  563,  89  Am.  Dec.  760;  Glark  y.  Naviga- 
tion Go.,  10  Watts  (Pa.)  364. 

SI  Taggart  y.  Railroad  Go.,  24  Md.  563,  89  Am.  Dec.  760;  Mllford  &  G. 
Turnpike  Go.  v.  Brush,  10  Ohio,  111,  36  Am.  Dec.  78;  Agilcultural  Branch 
R.  Go.  y.  Winchester,  13  Allen  (Mass.)  29. 

St  Union  Hotel  Go.  y.  Hersee,  79  N.  Y.  454,  35  Am.  Rep.  536. 

ss  Mllford  &  C.  Turnpike  Go.  y.  Brush,  10  Ohio,  111,  36  Am.  Dea  78;  Banet 
f.  Railroad  Go.,  13  111.  504;  Irvln  y.  Turnpike  Go.,  2  Pen.  ft  W.  (Pa.)  466,  23 
Am.  Dec.  53. 

S4  Rutland  &  B.  R.  Go.  y.  Thrall,  35  Vt  536;  Byerhart  y.  Railroad  Co.,  28 
Pa,  339. 

ai  Mower  y.  Staples,  82  Minn.  284,  20  N.  W.  225. 
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while  those  which  work  no  material  change  are  not  fundamental,  and 
that  an  alteration  increasing  the  number  oF  directo'rsriiot~Te'rhg  a 
change  of  the  nature,  purpose,  or  character  of  the  corporation,  or  of 
the  enterprise,  but  of  the  machinery  by  which  that  purpose  is  to  be 
effected,  and  that  enterprise  carried  on,  is  not  fundamental,  and  may 
therefore  be  accepted  by  a  majority  of  the  stockholders. 

Some  of  the  courts  have  gone  further  than  this,  and  have  held  that 
a  majority  of  the  stockholders  of  a  corporation  may  bind  the  minority 
by  acceptance  of  au  act  materially  altering  the  charter,  if  the  altera- 
tion is  made  in  order  to  facilitate  the  execution  of  the  object  for  which 
the  corporation  was  originally  established,  and  which  is  beneficial  to 
the  stockholders,  or  clearly  not  prejudicial,  while  some  have  said  that 
they  may  make  a  change  if  it  is  not  a  great  or  radical  one.  Such 
seems  to  be  the  rule  in  New  York,  Illinois,  and  Missouri,  and  it  per- 
haps extends  to  other  states.**  In  Banet  v.  Alton  &  S.  R.  Co.,^''  it 
was  said :  "An  alteration  in  a  charter  may  be  so  extensive  as  to  work 
a  dissolution  of  the  contract  of  subscription.  An  amendment  which 
essentially  changes  the  nature  or  objects  of  a  corporation  will  not  be 
binding  on  the  stockholders.  A  corporation  formed  for  the  purpose 
of  constructing  a  railroad  cannot  be  converted  into  a  company  to  con- 
struct an  improvement  of  a  different  character,  without  the  consent 
of  all  the  corporators.    A  road  intended  to  secure  the  advantages  of 

s«  Illinois  River  R.  Co.  v.  Zimmer,  20  III.  654;  Banet  y.  Railroad  Co.,  13 
111.  504;  Hartford  &  N.  H.  R.  Co.  v.  Croswell,  5  Hill  (N.  Y.)  383,  40  Am.  Dec. 
354,  1  Camming,  Cas.  Priy.  Corp.  894;  Pacific  R.  R.  y.  Renshaw,  18  Mo.  210; 
Pacific  R.  R.  V.  Hughes,  22  Mo.  291,  64  Am.  Dec.  265;  Park  v.  Modern  Wood- 
men, 181  III.  214,  54  N.  E.  932.  A  reservation  of  the  right  of  amendment  In 
the  articles  of  association  of  a  life  insurance  company,  except  with  regard 
to  keeping  intact  the  fund  pledged  to  secure  payment  of  death  losses,  em- 
powers the  company  to  bind  its  members  by  a  change  in  its  plan  of  doing 
business  from  the  assessment  plan  to  the  legal  reserve,  flat  premium  plan 
of  "old  line"  insurance.  Wright  v.  Minnesota  Mut  L.  Ins.  Co.,  193  U.  S. 
657,  24  Sup.  Ct  649,  48  L.  Ed.  832.  In  the  last  case  the  court  said:  ''Where 
the  right  of  amendment  Is  reserved  in  the  statute  or  articles  of  association,  it 
is  because  the  right  to  make  changes  which  the  business  may  require  is  rec- 
ognized, and  the  exercise  of  the  privilege  may  be  vested  in  the  controlling 
body  of  the  corporation.  In  such  cases,  where  there  is  an  exercise  of  the 
power  in  good  faith,  which  does  not  change  the  essential  character  of  the 
business,  but  authorizes  its  extension  upon  a  modified  plan,  both  reason  and 
authority  support  the  corporation  in  the  exercise  of  the  right"  See,  also, 
Picard  v.  Hughey,  68  Ohio  St  677,  51  N.  E.  133.  It  has  been  held  in  Penn- 
sylvania that  granting  additional  privileges  beneficial  to  the  corporation  does 
not  release  a  subscriber,  though  it  may  extend  the  liabilities  of  the  company. 
Gray  v.  Navigation  Co.,  2  Watts  &  S.  (Pa.)  156,  37  Am.  Dec.  500;  Clark  v. 
Navigation  Co.,  10  WatU  (Pa.)  364. 

ST  13  lU.  504. 


438      MANAOBMBNT  OF  CORPORATIONB — 0FFICBB8  AND  AOBNTS.    (Ch.  13 

a  particular  line  of  travel  and  transportation  cannot  be  so  changed 
as  to  defeat  that  general  object.  The  corporation  must  remain  sub- 
stantially the  same,  and  be  designed  to  accomplish  the  same  general 
purposes  and  subserve  the  same  general  interests.  But  such  amend- 
ments of  the  charter  as  may  be  considered  useful  to  the  public  and 
beneficial  to  the  corporation,  and  which  will  not  divert  its  property  to 
new  and  different  purposes,  may  be  made,  without  absolving  the  sub- 
scribers from  their  engagements.  The  straightening  of  the  line  of 
the  road,  the  location  of  a  bridge  at  a  different  place  on  a  stream,  or 
a  deviation  in  the  route  from  an  intermediate  point,  will  not  have  the 
effect  to  destroy  or  impair  the  contract  between  the  corporation  and 
the  subscribers.  We  regard  these  conclusions  as  reasonable  and  just, 
and  as  well  calculated  to  facilitate  the  construction  of  improvements 
and  promote  the  best  interests  of  the  public  and  of  stockholders.  The 
incidental  benefits  which  a  few  subscribers  may  realize  from  a  par- 
ticular location  ought  not  to  interfere  with  the  general  interests  of  the 
public  and  of  the  great  mass  of  the  corporators.  These  interests  of 
the  public  and  of  the  corporation  may  with  propriety  be  consulted  and 
encouraged,  especially  where  the  alteration  will  not  operate  to  de- 
preciate the  value  of  the  stock.  A  shareholder  has  no  cause  to  com- 
plain of  the  loss  of  a  mere  incidental  benefit,  which  formed  no  part  of 
the  consideration  of  his  contract  of  subscription." 

The  question  arises  whether  this  doctrine  applies  where  the  legisla- 
ture has  reserved  the  power  to  alter,  amend,  or  repeal  a  charter,  and 
offers  the  corporation  an  amendment  of  its  charter  authorizing  it  to 
engage  in  an  enterprise  not  originally  contemplated.  On  this  point  the 
courts  do  not  agree. 

Some  courts  have  taken  the  view  that  aperson  who  becomes  a  mem- 
ber  of  a  corporation,  when  such  power  has  been  reserved  bv  the  l^gis- 
lature,  impliedly  aerrees  that  in  case  an  amendment  of  its  charter  is 
offered  by  the  legislature,  authorizing  it  to  engage  in  a  new  e^te^-prise 
of  the  same  kind  as  that  authorized  by  the  charter,  it  shall  be  iorJtlifc. 
corporation,  as  a  body,  to  determine  whether  it  will  accept  the  same, 
and  that  the  will  of  the  majoritjr  shall  _govern.  In  Durfee  v.  Old 
Colony  &  F.  R.  R.  Co.,**  the  legislature,  under  a  reservation  of  power 
to  alter,  amend,  or  repeal  the  charter  of  a  railroad  company,  passed 
an  act  authorizing  it  to  engage  in  a  new  enterprise  in  addition  to  that 
contemplated  by  its  charter,  but  of  the  same  kind, — ^to  extend  its 
road, — and  the  amendment  was  accepted  by  vote  of  a  majority  of  the 
stockholders.  It  was  held  that  this  was  a  matter  in  whidi  the  stock- 
holders had  impliedly  agreed  that  the  will  of  the  majority  should 

>•  5  Allen  (Mass.)  230,  1  Gumming,  Gas.  Priv.  Gorp.  773. 
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govern,  and  that  the  action  of  the  majority  was  binding  upon  the  dis- 
senting minority.  "When,"  said  the  court  in  this  case,  "it  is  express- 
ly provided  between  the  legislature,  on  the  one  hand,  and  the  corpora- 
tion, on  the  other,  as  part  of  the  original  contract  of  incorporation, 
that  the  former  may  change  or  modify  or  abrogate  it,  or  any  portion 
of  it,  it  cannot  be  said  that  any  contract  is  broken  or  infringed  when 
the  power  thus  reserved  is  exercised  with  the  consent  of  the  artificial 
body  of  whose  original  creation  and  existence  such  reservation  formed 
an  essential  part.  The  stockholder  cannot  say  that  he  became  a  mem- 
ber of  the  corporation  on  the  faith  of  an  agreement  made  by  the  legis- 
lature with  the  corporation  that  the  original  act  of  incorporation 
should  undergo  no  change  except  with  his  assent.  Such  a  position 
might  be  asserted  with  more  plausibility  if  there  was  an  absence  of  a 
clause  in  the  original  act  of  incorporation  providing  for  an  alteration 
in  its  terms.  In  such  a  case  it  might,  perhaps,  be  maintained  that 
there  was  a  strong  implication  that  the  charter  should  remain  in- 
violate, and  that  the  holders  of  shares  invested  their  property  in  the 
corporation  relying  upon  a  contract  entered  into  between  it  and  the 
legislature  that  the  provisions  of  the  act  creating  it  should  remain  un- 
changed. But  it  is  difficult  to  see  how  such  a  construction  can  be 
put  on  a  contract  which  contains  an  express  stipulation  that  it  shall 
be  subject  to  amendment  and  alteration.  If  it  be  asked  by  whom 
such  amendment  or  alteration  is  to  be  made,  the  answer  is  obvious :  By 
the  parties  to  the  contract, — the  legislature  on  the  one  hand,  and  the 
corporation  on  the  other ;  the  former  expressing  its  intention  by  means 
of  a  legislative  act,  and  the  latter  assenting  thereto  by  a  vote  of  the 
majority  of  the  stockholders,  according  to  the  provisions  of  its  charter. 
It  is  nothing  more  than  the  ordinary  case  of  a  stipulation  that  one  of 
the  parties  to  a  contract  may  vary  its  terms  with  the  assent  of  the 
other  contracting  party."  There  are  other  cases  to  the  same  effect '• 
Other  courts  repudiate  this  view,  and  hold  that  no  material  change 
can  b^made  in  the  charter^oIVcorpofatToh  wiSiout'Ilie  consent  of  all 

fhf^  Rfnc\chQ](]eJ^^  t^hnugh  atithorized  by  the  legislattire  iinfTftrlii  reserv- 
ed power  to  alter,  amend,  or  repeal  the  original  charter.  In  Zabriskie 
V.  Hackensack  &  N.  Y.  R.  Co.,*®  a  railroad  company,  whose  charter 
was  subject  to  alteration,  amendment,  or  repeal  by  the  legislature, 
was  by  an  amendatory  act  authorized  to  extend  its  road,  and  to  issue 
bonds  for  the  purpose  of  constructing  the  extension,  and  secure  them 
by  a  mortgage  on  its  road  and  franchises.    It  was  held  that  this  act 

>•  White  y.  Bailroad  Ck>.,  14  Barb.  (N.  Y.)  500;  Schenectady  &  S.  Plank-Road 
Co.  V.  Thatcher,  11  N.  Y.  102;  Buffalo  &  N.  Y.  O.  R.  Co.  v  Dudley,  14  N,  Y. 
336;  Plcard  v.  Hughey,  68  Ohio  St  577,  51  N.  B.  133. 

to  18  N.  J.  Eq.  178,  90  Am.  Dec  617, 1  Cumming,  Cas.  PrlT.  Corp.  781* 
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could  not  be  accepted  by  the  corporation  where  a  stockholder  dissent- 
ed, and  the  corporation  was  enjoined,  at  the  suit  of  a  dissenting  stock- 
holder, from  acting  under  it.  The  court  said  that  the  reservation  by 
the  state  of  the  power  to  alter,  amend,  or  repeal  the  charter  was  for  the 
benefit  of  the  public,  and  to  be  exercised  by  the  state  only,  and  was 
not  intended  to  give  a  power  to  one  part  of  the  corporators,  as  against 
the  other,  which  they  did  not  have  before;  that  the  object  of  the 
provision  was  to  avoid  the  rule  of  the  Dartmouth  College  Case/^  and 
not  the  rule  of  Natusch  v.  Irving.'* 


BT-UIWS. 

178.  Every  private  oorporattom  for  peouniary  prollt  luui  the  implied 

power    to    enaet    by-laws    for    its    soTenunent.      But,    to    bo 

valid,  by-law^- 
(a)   Must  be  reasonable. 
<b)  Must  not  be  inooniifltent  with  principles  of  la^r,  nor  contrary  to 

pnblio  policy. 

(c)  Must  be  s^neral,  and  not  directed  against  partionlar  individuals. 

(d)  Must  be  consistent  with  the  charter  or  articles  of  association, 

and  ivithin  the  purposes  of  the  corporation. 

(e)  Must  not  impair  vested  contract  rights  of  stochholders,  either 

by  depriving  them  of  rights,  or  by  imposing  additional  lia- 
biUaes. 

179.  Authorised    by-laurs    are    binding    npon    all    the    stochholders, 

"Whether  they  have  eiEpressly  assented  to  them,  or  kneur  of  then&, 
or  not. 

180.  By-laws  cannot  eonfer  rights,  or  impose  liabilities,  npon  third 

persons,  ivithont  their  express  or  implied  consent. 

181.  By-laws  may  be  altered  or  repealed  by  the  corporation  at  pleas- 

ure, and  they  may  be  uraived. 

The  office  of  a  by-law  is  to  regulate  the  conduct  and  define  the  du- 
ties of  the  members  of  the  corporation  to  the  corporation  and  between 
themselves.*'  Every  private  business  corporation  has  the  implied 
power  to  make  by-laws.  The  power  is  often  expressly  conferred  by 
the  charter  or  by  statute,  but  this  is  not  at  all  necessary,  for  the  power 

SI  Ante,  p.  202. 

»a  Ante,  p.  435.  And  see  South  Bay  Meadow  Dam  Co.  v.  Gray,  30  Me. 
547;  Oldtown  &  L.  R.  Co.  v.  Veazie,  39  Me.  571;  In  re  Election  of  Directors 
of  Newark  Library  Ass'n,  64  N.  J.  Law,  217,  43  Atl.  435;  Alexander  v.  At- 
lanta &  W.  P.  R.  Co.,  108  Ga.  151,  33  S.  B.  866. 

»«  Flint  V.  Pierce,  09  Mass.^,  96  Am.  Dec.  691;  Morrill  v.  Little  Falls  Mfg. 
Co.,  53  Minn.  371,  55  N.  W.  547,  21  L.  B.  A.  174;  Davies  v.  Munroe  Water- 
works &  L.  Co.,  107  La.  145,  31  South.  694;  Flaherty  y.  Portland  Longshore* 
men's  Beney.  Soc,  99  Me.  253.  59  Atl.  58. 
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is  always  implied.**  Primarily,  the  power  to  make  by-laws  is  in  the 
majority  of  the  stockholders.**  But,  they,  or  the  charter,  may  authorize 
the  board  of  directors  to  make  them.**  They  may  also,  by  a  by-law 
authorize  the  board  to  alter  or  amend  by-laws ;  but  the  board,  under 
such  a  power,  has  no  authority  to  disregard  or  alter  another  by-law, 
which  was  intended  to  impose  a  limitation  on  their  powers.*^  Usage 
may  have  the  effect  of  a  by-law.** 

By-laws  of  a  corporation  must  be  proved.  They  cannot  be  judicially 
"^^iwdi*^  They  are  to  be  proved  by  the  records  of  the  corporation, 
or  by  secondary  evidence  if  the  records  cannot  be  produced. 

Validity  of  By-Laws. 

Any  by-law  prescribing  a  rule  for  the  government  of  the  corpora- 
tion is  valid  if  it  is  reasonable,  and  if  it  is  not  inconsistent  with  the 
charter  or  articles  of  association,  nor  contrary  to  any  statute  or  prin- 
ciple of  the  common  law,  and  if  it  does  not  impair  vested  rights.*® 
The  corporation,  for  instance,  may  provide  by  its  by-laws  for  the  elec- 
tion  or  appointment  and  the  removal  ot  otlic'ers"aniJ^gehfs7  Md  fgay 
prescribe  and  limit  their  powers  and  duties.*^  So,  it  may  prescribe 
hpw  and  when  corporate  meetings  shall  be  hdd.  how  they  shall  be 

S4  Sutton's  Hospital  Case,  10  Ooke,  23a,  80b,  2  Cnmmlng,  Oas.  Prlv.  Corp. 
14;  1  Bl.  Comm.  475,  2  Cumming,  Cas.  Prly.  Corp.  16;  1  Kyd,  Corp.  69,  2 
Cummlng,  Cas.  Prlv.  Corp.  17;  2  Kent,  Comm.  278;  Norrls  v.  Staps,  Hob. 
211a;  and  cases  cited  In  the  following-  notes. 

SB  A  change  in  the  by-laws,  Increasing  the  number  of  directors,  cannot  be 
made  at  a  regular  or  annual  stockholders'  meeting,  without  previous  notice 
of  such  purpose;  the  amendment  being  of  vital  Importance  and  outside  the 
usual  business  transacted  at  such  meetings.  Bagley  v.  Reno.  Oil  Co.,  201  Pa. 
78,  50  Atl.  700,  56  L.  R.  A.  184.  A  statute  placing  the  stock,  property,  and 
affairs  of  corporations  under  the  care  and  management  of  its  directors  does 
not  empower  them  to  adopt  by-laws.  North  Milwaukee  Town-Site  Co.  v. 
Bishop,  103  Wis.  492,  79  N.  W.  785,  45  L.  R.  A.  174. 

8«  Cahlll  V.  Insurance  Co.,  2  Doug.  (Mich.)  124,  43  Am.  Dec.  457;  Helntzel- 
man  v.  Druids*  Relief  Ass'n,  38  Minn.  138,  36  N.  W.  100.  If  the  charter  au- 
thorizes the  directors  to  adopt  by-laws,  a  majority  may  do  so.  Cahill  y.  In- 
surance Co.,  supra. 

»T  Stevens  v.  Davison,  18  Grat  (Va.)  819,  98  Am.  Dec.  692. 

••Walker  v.  Johnson,  17  D.  C.  App.  144;  Buck  v.  Troy  Aqueduct  Co., 
76  Vt  75,  56  Atl.  285. 

••  Haven  v.  Asylum,  13  N.  H.  532,  38  Am.  Dec.  512. 

«o  Burden  v.  Burden,  159  N.  Y.  287,  55  N.  B.  17;  Renn  v.  United  States 
Cement  Co.  (Ind.  App.)  73  N.  E.  269. 

*i  Com.  V.  Woelper,  3  Serg.  &  R.  (Pa.)  29,  8  Am.  Dec.  628;  Burden  v.  Bur- 
den, 8  App.  Dlv.  160,  40  N.  Y.  Supp.  499;  Hale  v.  Mechanics'  Mut  Fire  Ins. 
Co.,  6  Gray  (Mass.)  169,  66  Am.  Dec.  410.  They  may  require  officers  to  give 
bond.    Savings  Bank  of  Hannibal  v*  Hunt,  72  Mo.  597,  37  Am.  Rep.  449. 
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conducted,  the  manner  of  voting,  etc.**  And  it  may  prescribe,  for  its 
own  protection,  reasonable  regulations  concerning  the  transfer  of 
shares,  if  it  does  not  unreasonably  restrict  the  right  of  transfer.** 
And  corporations  other  than  joint-stock  corporations  may  enact  rea- 
sonable by-laws  providing  for  the  expulsion  of  members.** 

It  is  well  settled  that  by-laws,  to  be  valid,  must  be  reasonable,  and 
not  in  contravention  of  law.**  And  whether  they  are  so  or  not  is  a 
question  for  the  court  to  determine.*'  For  instance,  they  must  not 
be  in  restraint  of  trade,  nor  impose  a  burden  without  any  apparent 
benefit.*^  Nor  is  a  by-law  valid  if  it  is  inconsistent  with  other  gen- 
eral principles  of  law.**  A  by-law  cannot  affect  the  iunsdictipn_pf 
^courts,  as  fixed  by  law,  nor  impair. the xigbt  to  sue.**  Nor  can  it  give 
the  corporation  the  power  to  declare  shares  forfeited  for  nonpayment 
of  calls." 

To  be  reasonable,  and  therefore  to  be  valid,  by-laws  must  be  gen- 
eral ;  that  is,  they  must  not  be  directed  against  particular  individuals, 

«>  State  y.  Tudor,  5  Day  (Ck>nn.)  329,  5  Am.  Dec.  102;  In  re  Blection  of  Di- 
rectors of  Long  Island  R.  Co.,  19  Wend.  (N.  Y.)  37,  82  Am.  Dec.  429;  Com.  v. 
Woelper,  3  Serg.  &  R.  (Pa.)  29,  8  Am.  Dec.  62&  But  a  by-law  cannot  change 
charter  or  statutory  provisions  as  to  voting,  nor  deprive  members  of  the 
right  to  vote  secured  to  them  by  their  contract  of  membership.  Brewster 
V.  Hartley,  37  Oal.  16,  99  Am.  Dec.  237;  post,  p.  4S2,  A  by-law  may  gfve 
stockholders  a  vote  for  each  share,  contrary  to  the  common-law  rule.  Com. 
v.  Detwiller,  131  Pa.  614,  18  Atl.  990,  992,  7  L.  R.  A.  357,  380.  Ck>ntra,  Taylor 
Y.  Griswold,  14  N.  J.  Law,  222,  27  Am.  Dec.  33.  A  by-law  may  allow  voting 
by  proxy.  Com.  v.  Detwiller,  supra:  State  v.  Tudor,  supra;  People  v.  Gross- 
ley.  69  111.  195.    Contra,  Taylor  v.  Griswold,  supra. 

«8  Post,  p.  443.  ««  Ante,  p.  889. 

«B  State  V.  Citizens'  Bank,  51  La.  Ann.  426,  25  South.  318;  Wells  v.  Black, 
117  Cal.  157,  48  Pac.  1090,  37  L.  R.  A.  619,  59  Am.  St  Rep.  162;  Herring  v. 
Rnskin  Co-op.  Ass*n  (Tenn.  Ch.  App.)  52  S.  W.  327;  Darrin  v.  Hoff,  99  Md. 
491.  58  Atl.  196;   Stein  v.  Marks  (Sup.)  89  N.  Y.  Supp.  921. 

««Com.  V.  Worcester,  8  Pick.  (Mass.)  462;  State  v.  Overton,  24  N.  J.  Law, 
435,  61  Am.  Dec.  671;  Sayre  t.  Association,  1  Duv.  (Ky.)  143.  85  Am.  Dec  613; 
People  V.  Toung  Men's  Father  Matthew  T.  A.  B.  Soc.,  41  Mich.  67, 1  N.  W.  931 : 
Palmetto  Lodge  No.  5  t.  Hubbell,  2  Strob.  (S.  C.)  457,  49  Am.  Dec.  604;  Vestiy 
of  St  Luke's  Church  v.  Mathews,  4  Desaus.  Bq.  (S.  C.)  578,  6  Am.  Dec  619.  As 
to  reasonableness  of  by-laws  providing  grounds  for  expulsion  of  members,  see 
ante,  p.  889.  et  seq. 

4T  Matthews  v.  Associated  Press,  136  N.  Y.  333,  32  N.  B.  981,  32  Am.  St  Rep. 
741 ;  Sargent  v.  Insurance  Oo.,  8  Pick.  (Mass.)  90,  19  Am.  Dec.  306 ;  Bailey 
V.  Association  of  Master  Plumbers,  103  Tenn.  99,  52  S.  W.  853,  46  L.  R.  A. 
561,  and  cases  hereafter  specifically  referred  tXK 

48  Kent  V.  Mining  Co.,  78  N.  Y.  159,  182;  Sayre  v.  Association,  1  Duv.  (Ky.) 
143,  85  Am.  Dec  613. 

49  Nute  V.  Insurance  Co.,  6  Gray  (Mass.)  174;  Amesbury  v.  Insurance  OOw, 
Id.  596. 

BO  In  re  Election  of  Directors  of  Long  Island  R.  Co.,  19  Wend.  (N.  Y.)  87, 
32  Am.  Dec.  429. 
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nor  in  iavor  of  particular  individuals,  but  must  operate  equally  upon 
all  to  whom  they  may  apply.    In  Budd  ▼.  Multnomah  St  Ry.  Co.,*^  V 
/the  directors  of  a  corporation  passed  a  resolution  to  forfeit  and  sell  I 
/  the  shares  of  a  particular  individual  for  nonpayment  of  assessments,  i 
I    and  the  sale  was  sought  to  be  upheld  under  a  statute  requiring  a  by*  J 
I    law  to  authorize  such  sales.    The  court  held  that  the  resolution  was/ 
Vjiot  valid  as  a  by-law,  because  it  was  not  general.     "I  think,"  said 
Judge  Strahan,  "that  any  by-law  enacted  under  this  section  of  the 
Code,  to  be  reasonable,  ought  to  be  general ;  that  is,  it  ought  to  affect 
every  delinquent  subscriber,  and  all  delinquent  stock,  alike,  and  it 
ought  not  to  be  directed  against  the  stock  or  interests  of  a  particular 
stockholder.    These  are  essential  requisites  to  a  valid  by-law."    There 
are  many  other  decisions  to  the  same  effect.*' 

A  corporation  may  adopt  by-laws  imposing  reasonable  regulations 
upon  the  mode  of  transferring  shares  but  it  cannot  prohibit  trans- 
fers. Nor  can  it  impose  unreasonable  regulations.  It  has  been  held, 
for  instance,  that  a  by-law  prohibiting  the  transfer  of  stock  by  a  stock- 
holder without  the  consent  of  all  the  stockholders,  or  of  a  particular 
officer,  etc.,  is  against  public  policy  and  void ;  and  no  exception  can  be 
made  in  the  application  of  this  rule  on  the  groimd  that  the  stockholders 
are  few,  and  were  originally  co-partners,  and  that  the  one  against 
whom  the  by-law  is  invoked  consented  to  and  voted  for  it.** 

Whether  or  not,  in  the  absence  of  express  charter  or  statutory  au- 
thority, a  corporation  may,  by  a  by-law,  create  a  lien  on  its  shares  for 
debts  due  from  its  stockholders,  is  a  question  upon  which  the  courts 
do  not  entirely  agfee.  By  the  weight  of  authority,  under  the  gen- 
eral power  to  regulate  the  manner  in  which  its  stock  shall  be  trans- 
ferred and  its  business  conducted,  etc.,  a  by-law  creating  a  lien  on 
shares  for  debts  due  from  its  stockholders  will  be  valid  as  against  the 

Bi  16  Or.  413,  15  Pac.  669,  8  Am.  St.  Rep.  169,  W.  D.  Smith,  Gas.  Ck)rp.  60. 

B3  "It  is  plain  that  all  corporation  by-laws  must  stand  on  their  own  yalidity, 
and  not  on  any  dispensation  granted  to  members.  They  cannot  be  subjected  to 
any  conditions  which  do  not  apply  to  all  alike,  and  cannot  be  compelled  to 
receive,  as  matter  of  grace,  anything  which  is  matter  of  right  Neither,  on  the 
other  hand,  should  there  be  personal  exemptions  of  a  general  nature  from 
any  valid  regulations  that  bind  the  mass  of  corporators."  Per  Campbell,  C. 
J.,  In  People  t.  Young  Men's  Father  Matthew  T.  A.  B.  Soc.,  41  Mich.  67,  1  N. 
W.  931. 

Bs  In  re  Petition  of  Klans,  67  Wis.  401,  29  N.  W.  682.  And  see  Farmers' 
&  Merchants'  Bank  of  Lineville  v.  Wasson,  48  Iowa,  836,  80  Am.  Rep.  308; 
Sargent  v.  Insurance  Co.,  8  Pick.  (Mass.)  90,  19  Am.  Dec.  806;  Bank  of 
Attica  Y.  Manufacturers'  ft  Traders'  Bank,  20  N.  Y.  601;  Moore  v.  Bank,  62 
Mo.  377 ;  Johnson  v.  Laflin,  6  Dill.  65,  Fed.  Gas.  No.  7,393,  1  Gumming,  Gas. 
Priv.  Gbrp.  608,  affirmed  Johnston  v.  Laflin,  103  U.  S.  800,  26  L.  Ed.  682; 
Ghouteau  Spring  Ga  y.  Harris,  20  Mo.  883;  ante,  p.  407. 
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Stockholders,  and  as  against  transferees  who  do  not  occupy  the  position 
of  bona  fide  purchasers."*  But  such  a  by-law  is  not  binding  upon 
bona  fide  purchasers  of  shares,  without  notice  of  it."*  The  New  York 
court,  it  seems,  has  held  such  a  by-law  invalid  for  all  purposes,  in 
the  absence  of  legislative  authority  therefor,  on  the  ground  that  it  is 
unreasonable,  not  only  because  it  interferes  with  the  common  rights 
of  property,  and  the  dealings  of  third  persons,  and  prevents  the  free 
purchase  and  transfer  or  delivery  of  property,  but  also  for  the  reason 
that  it  gives  to  the  corporation  a  summary  remedy  which  is  unknown 
to  the  law,  and  which  subjects  shares  to  what  is  equivalent  to  an 
attachment  or  an  execution  without  judgment  or  suit."* 

In  the  absence  of  express  authority,  a  corporation  cannot,  by  a  by- 
law, provide  for  forfeiture  of  stock  for  nonpayment  of  assessments 
thereon.*^    But  it  can  do  so  if  expressly  authorized."*    ^   ^.»i*>  !)  ^^^ 

A  corporation  has  no  authority  to  pass  by-laws  that  are  inconsist- 
ent with  the  charter  or  articles  of  association,  or  that  are  beyond  the 
scope  of  the  purposes  of  the  corporation,  as  expressed  in  the  charter 
or  articles.**  Thus,  a  corporation  cannot,  by  a  by-law,  acquire  a  lien 
on  its  shares  for  debts  due  to  it  by  the  stockholders,  if  it  is  expressly 

»*  Morgan  v.  Bank,  8  Serg.  &  R.  (Pa.)  73,  11  Am.  Dec.  575 ;  Vansands  v. 
Bank,  26  Conn.  144;  Lockwood  v.  Bank.  9  R.  I.  308;  Cunningham  y.  Trust 
Co.,  4  Ala.  652;  St  Louis  Perpetual  Ins.  Co.  v.  Goodfellow,  9  Mo.  149;  Child 
V.  Hudson's  Bay  Co^  2  P.  Wms.  207;  M'Dowell  v.  Bank,  1  Har.  (Del.)  27; 
Bronson  Electric  Co.  v.  Rheubottom,  122  Mich.  608,  81  N.  W.  563.  And  see 
1  Thomp.  Corp.  §  1032,  citing,  among  other  cases,  People  y.  Crockett,  9  Cal.  112  ; 
Mechanics'  Bank  y.  Merchants'  Bank,  45  Mo.  513,  100  Am.  Dec.  388;  Bank  of 
Holly  Springs  v.  Pinson,  58  Miss.  421,  38  Am.  Rep.  330 ;  Planters*  &  Merchants' 
Mut  Ins.  Co.  V.  Selma  Say.  Bank,  63  Ala.  585. 

»»  Driscoll  y.  Manufacturing  Co.,  59  N.  T.  96,  109;  Brinkerhoff-Farrls  Trust 
&  S.  0>.  y.  Home  Lumber  Co.,  118  Mo.  447,  24  S.  W.  129;  John  0.  Grafflin 
Co.  y.  Woodside,  87  Md.  146,  39  Atl.  413 ;  Just  y.  State  Say.  Bank,  132  Mich. 
600,  94  N.  W.  200;  Bank  of  Culloden  y.  Bank  of  Forsyth,  120  Ga.  575, 
48  S.  E.  226,  102  Am.  St  Rep.  115. 

B«  Driscoll  y.  Manufacturing  Co.,  supra. 

BT  Cahill  y.  Insurance  Co.,  2  Doug.  (Mich.)  124,  43  Am.  Dec.  457 ;  In  re 
Election  of  Directors  of  Long  Island  R.  0>.,  19  Wend.  (N.  Y.)  37,  32  Am.  Dec 
429;  ante,  p.  309. 

0  8  Budd  y.  Multnomah  St  Ry.  Co.,  15  Or.  413,  15  Pac.  659,  3  Am.  St  Rep. 
169,  W.  D.  Smith,  Cas.  Corp.  60;  Elizabeth  Olty  Cotton  Mills  v.  Dunstan,  121 
N.  C.  12,  27  S.  E.  1001,  61  Am.  St  Rep.  654. 

69  Brewster  y.  Hartley,  37  Cal.  15,  99  Am.  Dec.  237;  Bergman  y.  Associa- 
tion, 29  Minn.  275,  13  N.  W.  120 ;  KolfT  y.  St  Paul  Fuel  Exchange,  48  Minn. 
215,  50  N.  W.  1036;  Presbyterian  Mut  Assur.  Fund  y.  Allen,  106  Ind.  593,  7 
N.  B.  317 ;  Supreme  Council  y.  Perry,  140  Mass.  580,  5  N.  E.  634 ;  Vestry  of 
St.  Luke's  Church  v.  Mathews,  4  Desaus  (S.  C.)  578,  6  Am.  Dec.  619;  Mutual 
Fire  Ins.  Co.  y.  Farquhar,  86  Md.  668,  39  Atl.  527 ;  King  y.  International  Build- 
ing &  L.  Ass'n,  170  111.  135,  48  N.  E.  677;  Steiner  y.  Steiner  Land  &  L.  Co., 
120  Ala.  128,  26  South.  494. 
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or  impliedly  prohibited  from  acquiring  a  lien  on  shares,  as  are  na- 
tional banks  by  the  prohibition  in  the  national  banking  act  against 
making  loans  on  the  security  of  their  shares.*^  Where  the  charter 
of  a  corporation,  or  a  general  statute  applicable  to  it,  confers  power 
to  enact  by-laws  for  certain  specified  purposes,  it  cannot  enact  a  by- 
law for  any  other  purpose.  The  case  is  within  the  rule,  "Expressio 
unius  est  exclusio  alterius."  •*  A  corporation  whose  charter  vests 
the  management  of  its  aifairs  in  a  board  of  directors  cannot,  by  a  by- 
law, substitute  an  executive  committee  for  such  board.** 

Nor  can  a  corporation,  by  a  by-law,  deprive  a  stockholder  of  vested 
contract  rights,  to  which  he  is  entitled  by  virtue  of  his  contract  of 
membership,  or  of  any  other  contract  with  the  corporation,  or  of  any 
contract  with  third  persons.  In  other  words,  a  by-law  cannot  de- 
prive a  stockholder  of  any  rights  vested  in  him  at  the  time  it  is  en- 
acted, unless  he  consents,  or  unless  his  contract  with  the  company  allows 
it.**  Nor  can  a  by-law  impose  upon  a  stockholder,  without  his  con- 
sent, any  new  liability.  Thus,  where  neither  the  charter  of  a  cor- 
poration, nor  any  general  statute,  imposes  on  the  individual  members 
a  liability  to  pay  its  debts,  such  liability  cannot  be  imposed  by  a  by- 
law to  which  he  does  not  consent.**  A  person  becoming  a  member 
of  a  corporation  after  a  by-law  has  been  adopted,  prohibiting  members 
from  doing  certain  things,  is  bound  thereby.  It  is  a  part  of  his  con- 
tract, and  he  cannot  object  to  it  on  the  ground  that  it  deprives  him 
of  vested  rights.*' 

A  by-law  which  consists  of  several  distinct  and  independent  parts 
may  be  valid  as  to  one  part,  though  void  as  to  the  others.  Thus, 
where  a  by-law  of  a  mutual  insurance  company  provided  that  in  case 
of  loss,  if  the  assured  should  not  acquiesce  in  the  determination  by  the 
directors  of  the  amount  thereof,  any  action  for  the  loss  claimed  must 
be  brought  within  four  months  after  such  determination,  at  a  proper 
court  in  the  county  in  which  the  office  of  the  company  was  established, 

•0  Bullard  v.  Bank,  18  Wall.  589,  21  L.  Ed.  923 ;  Bank  v.  Lanier,  11  Wall. 
369,  20  L.  Ed.  172:   Conklln  y.  Bank,  45  N.  Y.  655. 

«i  Ireland  y.  Reduction  Co.,  19  R.  I.  180,  32  Ati.  921,  29  L.  R.  A.  429,  61 
Am.  St  Rep.  756;  ante,  p.  119. 

62  Tempel  v.  Dodge,  89  Tex.  69,  82  S.  W.  514,  33  S.  W.  222. 

•t  Bergman  v.  Association,  29  Minn.  275,  13  N.  W.  120;  Kent  v.  Mining  Ck>., 
78  N.  Y.  159,  179.  Notice  of  the  purpose  must  be  given,  if  outside  the  usual 
business  transacted  at  such  meetings,  as  a  change  of  the  by-laws  of  vital  im- 
portance.   Bagley  v.  Reno.  Oil  06.,  201  Pa.  78,  50  Atl.  760,  56  L.  R.  A.  184. 

««  l*ru8tees  v.  Flint,  13  Mete  (Mass.)  539 ;  Reid  v.  Manufacturing  Oo.,  40  Ga. 
98,  2  Am.  Rep.  563 ;  Duluth  Club  v.  McDonald,  74  Minn.  254,  76  N.  W.  1128, 
78  Am.  St  Rep.  344. 

6B  Matthews  t.  Associated  Press,  136  N.  Y.  333,  32  N.  B.  961,  82  Am.  St  Rep. 
741. 
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it  was  held  valid  as  to  the  limitation  of  time  for  suing,  though  void 
in  so  far  as  it  affected  the  jurisdiction  of  courts.** 

Effect  as  to  Stockholders. 

Authorized  by-laws,  if  regularly  adopted,  are  binding  upon  all  the 
stockholders,  whether  they  have  signed  them,  or  otherwise  expressly 
assented  to  them,  or  not.  They  are  chargeable  with  notice  of  them.*^ 
And  a  stockholder  is  bound  by  by-laws  adopted  before  he  became 
a  member,  though  he  may  not  have  had  actual  knowledge  of  them.** 
Of  course,  invalid  by-laws  do  not  bind  him.  Mere  failure  of  a  stock- 
holder to  object  to  by-laws  that  are  void  because  unauthorized  im- 
der  any  of  the  above  rules,  until  an  attempt  is  made  to  enforce  them 
against  him,  does  not  estop  him  to  object  to  them.** 

Effect  as  to  Third  Persons. 

In  so  far  as  a  by-law  of  a  corporation  is  in  the  nature  of  a  contract, 
the  parties  thereto  are  the  corporation,  upon  the  one  side,  and  the 
individual  members,  upon  the  other.  The  right  of  any  third  person 
to  establish  a  legal  claim  through  a  by-law  depends  upon  whether 
he  contracted  with  reference  to  it.  If  he  did  not,  then  it  does  not 
enter  into  his  contract,  and  he  cannot  claim  the  benefit  of  it.  Thus, 
where  the  members  of  a  corporation  signed  a  by-law  by  which  they 
pledged  themselves,  in  their  individual  as  well  as  their  collective 
capacity,  for  all  moneys  that  might  be  loaned  to  the  company,  it  was 
held  that  a  person  who  loaned  money  to  the  company  could  not  hold 
a  member  individually  liable  by  virtue  of  the  by-law,  where  there  was» 
no  evidence  that  the  loan  was  made  on  the  credit  of  it.^* 

Nor,  on  the  other  hand,  can  a  by-law  impose  liabilities  on  third 
persons  who  contract  with  the  corporation  without  reference  to  it,  or 
deprive  third  persons  of  their  legal  rights  against  the  corporation. 
Thus,  a  by-law  of  a  bank  cannot  take  away  from  a  depositor  the  right 
to  money  deposited  by  him,  but  which,  by  mistake  of  the  bank,  was 
not  credited  to  him.^^  Nor  can  a  corporation  bind  a  bona  fide  pur- 
chaser of  certificates  of  stock  by  a  by-law,  of  which  he  has  no  notice, 
reserving  a  lien  on  the  shares  for  an  indebtedness  due  from  the  holder.^* 
Nor  are  persons  dealing  witii  an  agent  of  a  corporation  bound  bv  a 

««  Amesbury  ▼.  Insurance  Co.,  6  Gray  (Mass.)  696. 

«T  McFadden  v.  Board,  74  Cal.  671,  16  Pac.  397 ;  Palmetto  Lodge  v.  Hub- 
ben,  2  Strob.  (S.  O.)  467,  49  Am.  Dec.  604;  Purdy  v.  Bankers'  Life  Ass'n,  101 
Mo.  App.  91,  74  S.  W.  486. 

«8  Matthews  ▼.  Associated  Press,  186  N.  Y.  888,  82  N.  B.  981«  82  Am.  St  Rep. 
741. 

«•  Eolff  y.  Fuel  Exchange,  48  Minn.  216,  60  N.  W.  1086. 

TO  Flint  y.  Pierce,  99  Masa  68,  96  Am.  Dec.  691. 
"^Ti  Mechanics'  &  Farmers'  Bank  y.  Smith,  19  Johns.  (N.  Y.)  115. 
'  Tt  Ante,  p.  444. 
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by-law  limiting  the  apparent  authority  with  which  the  corporation 
has  clothed  him.'^*  ^^^ 

If  a  person  enters  into  a  contract  with  a  corporation,  with  notice 
of  a  bv-iaw,  and  goes  not,  by  special  conlract^'Sxcrude  it.  the  bv-law 
torms  a  part  of  his  contract.'^*    Thus,  where  a  person  entered  into  thev 
/^employ  ot  a  corporation  at  a  yearly  salary,  without  any  special  con-  \ 
tract  as  to  the  term  of  service,  and  continued  in  its  service  with  no-  J 
tice  of  a  by-law  providing  that  his  office  should  be  held  at  the  pleas^ 
ure  of  the  board  of  directors,  he  was  held  bound  thereby.^*     It  is 
otherwise,  however,  where  the  by-law  is  excluded  by  the  terms  of 
the  contract,  as  it  would  be,  in  the  case  mentioned,  by  a  special  con- 
tract for  a  certain  term.^* 

Repeal  and  Amendment  of  By-Laws. 

A  corporation  generally  has  the  power  to  repeal  by-laws  and  enact 
new  ones  at  pleasure,^  ^  but  the  power  to  alter  by-laws  has  the  same 
limits  as  the  power  to  make  them  in  the  first  instance.  These  limita- 
tions have  just  been  pointed  out.  The  power  to  make  by-laws,  as  we 
have  seen,  is  to  make  such  only  as^  are  not  mconsistent  with  the  con- 
stitution  of  the  corporation  and  tl^e  law.  And  a  by-law  cannot  impair 
vested  rights  of  a  stockholder.  So,  alteration  of  li  by-law  is  invalid  if 
it  contravenes  these  rules.  Thus,  where  a  by-law  divided  the  stock  of 
a  corporation  into  equal  shares,  giving  equal  rights,  and  the  stock  was 
thus  issued,  a  new  by-law  providing  for  the  surrender  of  shares,  and 
issue  of  preferred  stock  instead,  on  payment  of  a  certain  additional 
sum,  was  held  void,  as  against  dissenting  stockholders,  because  it  im- 
paired their  vested  rights  under  the  contract  with  the  corporation  under 
which  they  took  their  shares.^* 

Though,  as  we  have  seen,  the  directors  may,  by  a  by-law,  be  given 
the  power  to  enact  and  to  alter  and  amend  by-laws,  they  have  no  au- 
ra Bathbun  v.  Snow,  123  N.  Y.  343,  85  N.  B.  879,  10  L.  R.  A.  855;   Ashlej 
Wire  Ca  ▼.  Illinois  Steel  Co..  164  111.  149,  45  N.  B.  410,  56  Am.  St.  Rep.  187. 
^  T4  Barbot  y.  Mutual  Reserve  F.  L.  ABB*n,  100  Ga.  681,  28  S.  B.  498;  Hallen- 
Deck  v.  Powers  &  Walker  Casket  Co.,  117  Mich,  680,  76  N.  W.  119. 

T  8  Douglass  y.  Insurance  Co.,  118  N.  Y.  484,  28  N.  B.  806,  7  L.  R.  A.  822. 
Cf.  Fowler  y.  Great  Southern  Tel.  &  T.  Co.,  104  La.  751,  29  South.  271. 

76  Trustees  of  Soldiers'  Orphans'  Home  v.  Shaffer,  63  111.  243 ;  Martino  t. 
Insurance  Co.,  47  N.  Y.  Super.  Ot  520. 

TT  See  Smith  t.  Nelson,  18  Vt  511;  Underhlll  y.  Improvment  Co.,  93  Cal. 
300,  28  Pac.  1049 ;  Gold  Bluff  Min.  &  L.  Coip.  v.  Whitiock,  75  Conn.  669,  55 
Atl.  175. 

f  Kent  T.  Mining  Co.,  78  N.  Y.  159,  182.  See,  also,  Parish  t.  New  York 
Produce  Bzchange,  69  N.  Y.  Supp.  76^  60  App.  DIt.  11,  affirmed  169  N.  Y.  34, 
61  N.  B.  977,  56  L.  B.  A.  14a 
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thority,  under  such  a  power,  to  disregard  or  alter  another  by-law  which 
was  intended  as  a  limitation  on  their  powers.'^* 

A  by-law  may  be  modified  by  unanimous  consent  of  stockholders  to 
a  regular  course  of  dealing  inconsistent  with  it** 

Waiver  of  By-Law, 

A  by-law  may  not  only  be  repealed,  but  it  may  be  waived,  by  the  cor- 
poration. If  a  course  of  action  contrary  to  a  by-law  of  a  private  cor- 
poration is  acquiesced  in  by  the  shareholders,  the  by-law  is  thereby 
waived,  and  will  not  affect  the  rights  of  persons  dealing  with  the  cor- 
poration in  good  faith.**  This  is  true,  even  though  they  may  be  share- 
holders, if  they  did  not  have  actual  notice  of  the  by-law.**  And  acts 
of  the  directors  in  violation  of  the  by-laws  may  be  ratified  by  the  share- 
holders, and  generally  by  the  same  number  of  shareholders  as  would 
be  necessary  to  enact  them.**  But  the  officers  of  a  corporation  can- 
not waive  by-laws  adopted  by  the  stockholders  for  the  protection  of 
the  corporation.** 

STOCKHOU>£BS«  MEETINGS. 

182«  A  majority  of  the  ■toeUtoldera  can  bind  the  eorporatloit  only  at 
a  meettns  resnlarly  held  and  eondi&oted.  To  oonfltltiftte  a  les^l 
meeting  so  as  to  render  the  aets  and  vote  of  the  majority  hind- 
inss 

(a)  The  meeting  mnst  he  resvlarly  ealled  hy  one  haTins  authority. 

In  the  absence  of  provision  to  the  oontrary,  snoh  authority 
exists  in  the  directors  or  managing  agents* 

(b)  Votiee  of  the  time  and  plaee  of  meeting  mnst  be  given  to  oaoh 

stoehholder,  unless  the  time  and  plaoe  are  definitely  fixed  by 
statute,  or  by  the  charter  or  by-laws,  or  by  usage.  But  if  aU 
the  stochholders  are  present,  in  person  or  by  proxy,  want  of 
notice  is  inunatcrial. 

(c)  If  the  meeting  is  special,  notice  of  the  business  to  be  transacted 

must  be  given.  It  is  otherwise  urhere  the  meeting  is  generals 
that  is»  for  the  transaction  of  any  business  urithin  the  pourers 
of  the  corporation. 

(d)  The  meeting  mnst  be  held  at  a  reasonable  time  an^  place.     It 

cannot  be  held  out  of  the  state,  unless  alloured  by  statute;  but, 
in  the  absence  of  express  prohibition,  those  urho  participate  in 
such  a  nLceting  cannot  question  its  legality. 

T*  Stevens  v.  Davison,  18  Grat  (Ya.)  819,  08  Am.  Dea  69Z 

80  Buck  V.  Troy  Aqueduct  Co.,  76  Vt.  75,  56  Atl.  285. 

>i  Clark  V.  Insurance  Co.,  6  Cush.  (Mass.)  342,  53  Am.  Dec.  44 ;  Susquehanna 
Mut.  Fire  Ins.  Co.  v.  Blklns,  124  Pa.  484,  17  Atl.  24,  10  Am.  St  Rep.  608 ;  Blair 
V.  Metropolitan   Sav.  Bank,  27  Wash.  192,  67  Pac  609. 

>s  Underhlll  v.  Improvement  Oo.,  supra. 

•«  Underhlll  v.  Improvement  Co.,  93  Cal.  300,  28  Pac.  1049. 

•4  Mulrey  v.  Insurance  Co.,  4  Allen  (Mass.)  116,  81  Am.  Dec  689;  Hale  t. 
Insurance  Co.,  6  Gray  (Mass.)  169,  66  Aul  Dec.  410. 
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(e)  Tlie  meetlac  Biust  be  vesvlarij  eMidvetad; 

<D  If  a  statiita  ov  the  eluirter  ov  1»]r-l*ir  vrortdee  €hm/t  m  eertaia 
nvmber  of  etooUtoldere  shall  be  iLeeessary  to  eonstlti&te  a 
quonun  for  the  traiuaotloii  of  bnslness,  a  less  number  oannot 
act,  but  may  adjoam.  In.  the  abseneo  of  ezproM  provleiony  no 
particular  nnn&ber  ie  necessary  to  constitnte  a  qnomnL. 

(s)  The  major  part  of  the  lesal  votes  actnally  east  at  a  nieetlns 
eonstltntes  a  ^^ajorityt**  and  prevails. 

(h)  A  meetinif  and  proeeedinss  are  not  rendered  illesal  by  the  fact 
that  one  of  the  stoeUtolders  is  non  conipos  nientis,  or  otherwise 
nnder  legal  disability. 

(i)  Meetinse  are  presumed  to  have  been  resnlar,  and  to  have  been 
legally  eondncted,  unless  the  contrary  appears. 

183.  An  adjourned  meeting  is  nicrely  a  continuation  of  the  oHsiual 

meeting,  urithout  any  loss  or  accumulation  of  pourers. 

184.  A  court  of  equity  has  Jurisdiction  to  supervise  and  control  an 

election*  and  appoint  a  niaster  for  that  purpose*  urhen  neces- 
sary to  procure  a  fair  election. 

In  order  that  the  acts  of  a  majority  of  the  stockholders  may  be 
binding  on  the  cofporaHon,  they  must  be  done  at  a  meeting  of  the 
stockholders.  It  is  only  at  a  meeting  duly  held  and  regularly  conducted 
that  the  stockholders  represent  the  corporation.**  Thus,  the  assent 
of  a  majority  of  the  stockhbrdefTlo"  the  appointment  of  an  agent  to 
execute  a  mortgage  on  behalf  of  the  corporation,  if  expressed  else- 
where than  at  a  meeting,  as  where  the  assent  of  each  is  given  separately, 
and  at  different  times,  to  a  person  who  goes  to  them  privately,  is  a 
nullity,  and  a  mortgage  given  in  pursuance  thereof  is  void.** 

Calling  Meetings, 

It  is  generally  expressly  provided  by  the  charter  or  by-laws  who  ^^^v'^ 
shall  call  stockholders'  meetings,  and  no  meeting  can  be  legally  called  6.<^m^^,^ 
except  in  compliance  therewith.*^  If  the  charter  and  by-laws  are 
silent  on  the  subject,  a  meeting  may  be  called  by  the  directors  or  the 
general  agent  to  whom  is  intrusted  the  management  and  control  of 
its  affairs,  whenever,  in  their  opinion,  the  condition  and  affairs  of  the 
corporation  are  such  as  to  render  a  meeting  necessary.**  If  all  the 
stockholders  are  present  at  a  meeting,  thefact  that  it  was  called  b^^ 
one  not  authorized  will  not  render  the  proceedings  invalid.  If  the 
proper  officers  refuse  to  perform  their  duty,  positively  imposed  by 

« 

••Dnke  t.  Markham,  106  N.  G.  188,  10  8.  B.  1008;  Pelrce  t.  Building  Ck>., 
9  liE.  897,  29  Am.  Dec.  448;  Sajles  t.  Brown  (O.  G.)  40  FM.  &  Bat  Me 
Woodbridge  ▼.  Pratt  ft  W.  Go.,  69  Conn.  804,  87  Atl.  68a 

•«Dnke  v.  Markham,  snpra. 

•T  Matthews  v.  Columbia  Nat  Bank  (G.  O.)  79  Fed.  668L 

•8  Stebbins  t.  Merritt,  10  Cosh.  (Mass.)  27,  33. 

Clabk  Cokp.(2d  Ed.)— 29 
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law,  to  call  a  meeting  of  stockholders  for  an  election  of  directors,  a 
stockholder  may  compel  such  performance  by  mandamus.** 

Notice  of  Meeting, 

It  is  essential  to  the  validity  of  a  stockholders'  meeting,  and  of  the 
acts  and  votes  of  the  majority  thereat,  tfiat  clue  notice  of  the  day, 
hour,  and  place  of  the  meeting  shall  "have  been  given  personally  to 
each  stockholder,  unless  the  stockholders  were  in  fact  all  present, 
in  person,  or  by  proxy,  or  unless  the  time  and  place  of  the  meeting 
were  definitely  fixed  by  statute,  or  by  the  charter  or  by-laws  of  the 
company,  or  by  usage.**  It  is  not  enough  to  give  notice  of  the  day. 
The  notice  must  also  specify  the  hour.*^  If  the  meeting  is  a  stated 
one, — ^that  is,  if  the  time  and  place  of  holding  the  same  are  fixed~^y 
the  charter  or  by-laws,  or  by^the  statute  or  usage, — ^no  notice  is  re- 
quired  of  the  time  and  place  of  holding  it.**  It  is  immaterial  in  what 
way  the  time  and  place  of  a  general  meeting  are  fixed.  If  they  have 
been  fixed  by  usage,  a  tacit  understanding  of  the  members,  or  in  any 
other  way,  it  is  enough.**  The  fact  that  a  by-law  fixes  the  day  and 
place  for  an  annual  meeting  does_not^  dispense  with  the  necessity~for 
notice,  for  the  stockholders  are  entitled  to  notice  of  the  hour.** 

If  the  meeting  is  a  special  one,  notice  must  be  given  to  each  stock- 
holder, not  only  of  the  time  and  place  of  meeting,  but  also  of  the  busi- 
ness which  will  be  transacted,  and  there  will  be  no  power  to  transact 
any  other  business.**  But,  if  the  meeting  is  a  general  one, — ^that  is, 
for  the  transaction  of  all  business  within  the  powers  of  the  corpora- 
tion,— ^such  notice  is  not  necessary.**  Stated  meetings  are  to  be  re- 
garded as  general  ones,  unless  restricted  by  statute  or  by  the  charter  or 
by-laws.*^ 

If  all  the  stockholders  have  been  notified,  and  are  present  at  the 
meeting,  in  person  or  by  lawful  proxy,  and  no  objection  is  then  made 

••  People  y.  Gommlngs,  72  N.  Y.  438. 

•0  Stow  V.  Wjse,  7  Ck>nn.  21^  18  Am.  Dec.  99,  and  note;  Wiggln  t.  Elder, 
etc.,  8  Mete.  (Mass.)  801 ;  San  Buenaventura  Ck>mmercial  Min.  &,  Mannf  g  Go. 
v.  Yassault,  50  Gal.  584.     See  State  v.  Bonnell,  35  Ohio  St  10. 

•1  San  Buenaventura  Ck>mmercial  Mln.  &  MannTg  Ck>.  v.  Yassault,  60  CaL  584. 

•2  Warner  v.  Mower,  11  Yt  885 ;  Atlantic  Mut  Fire  Ins.  Go.  v.  Sanders,  86 
N.  H.  252,  269.    And  see  State  v.  Bonnell,  85  Ohio  St  10, 15. 

••  Atlantic  Mut  Fire.  Ins.  G6.  v.  Sanders,  86  N.  H.  252,  269. 

•«  San  Buenaventura  Oommercial  Min.  &  Manufg  Go.  v.  Yassault,  50  Gal. 
584. 

•0  Warner  v.  Mower,  11  Yt  385;  People's  Mut  Ins.  Go.  v.  Westcott,  14  Gray 
(Mass.)  440;  Atlantic  De  Laine  Ck>.  v.  Mason,  5  R.  I.  468;  Evans  v.  Heating 
Ck>.,  157  Mass.  87,  81  N.  B.  698 ;  Mutual  Fire  Ins.  Go.  v.  Farquhar,  86  Md.  668, 
39  Atl.  527. 

•«  Warner  v.  Mower,  11  Yt  885.    See  People  t.  Batchelor,  22  N.  Y.  128^  131. 

07  Warner  t.  Mower,  11  Yt  88fii 
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to  the  regularity  of  the  notification,  all  objections  on  that  ground  are 
waived.**  Indeed,  the  presence  of  all  the  stockholders  would  ob- 
viate the  objection  that  there  was  no  notice.**  Acts  of  the  majority 
at  a  meeting  that  was  irregular  for  want  of  notice  may  be  ratified  by 
the  majority  at  a  subsequent  meeting  that  is  regular.*** 

Time  and  Place  of  Meeting. 

Meetings  cannot  be  held  at  an  unreasonable  or  inconvenient  time 
QCjlaceT  If  a  particular  time  or  place  is  fixed  by  the  charter  or  by-" 
laws,  or  by  statute,  the  provisions  must  be  observed.  As  a  corpora- 
tion has  no  legal  existence  beyond  the  limits  of  the  state  by  which  it 
was  created,***  at  common  law  the  stockholders  cannot  hold  a  meet- 
ing, and  do  strictly  corporate  acts,  outside  the  state!  This  proposition 
has  been  laid  down  broadly  and  without  qualification.  The  leading 
case  on  this  point  is  Miller  v.  Ewer.***  In  this  case,  under  a  charteiN 
granted  by  the  state  of  Maine,  the  corporators  met  in  the  state  of  ' 
New  York,  and  there  organized  and  accepted  the  charter,  and  elected 
officers  and  directors.  The  directors  then  met  in  the  city  of  New 
York,  and  authorized  the  president  and  secretary  to  execute  a  mort- 
gage on  the  corporate  property,  which  was  done  accordingly.  It  was" 
held  that  the  action  of  the  corporators  in  meeting  and  electing  di- 
rectors was  a  corporate  act,  and  could  not  be  performed  outside  of  the 
state  of  Maine,  that  the  directors  were  not  legally  chosen,  and  that 
the  mortgage,  therefore,  was  void.  The  corporators,  it  was  said,  as 
natural  persons,  have  no  power  to  bring  the  corporation,  the  artificial 
being,  into  life  and  active  operation.  "The  charter  confers  upon  them 
a  new  faculty  for  this  purpose, — ^a  faculty  which  they  can  have  only 
by  virtue  of  the  law  which  confers  it.  That  law  is  inoperative  beyond 
the  bounds  of  the  legislative  power  by  which  it  is  enacted.  As  the 
corporate  faculty  cannot  accompany  the  natural  persons  beyond  the 
bounds  of  the  sovereignty  which  confers  it,  and  they  cannot  possess  or  . 
exercise  it  there,  [they]  can  have  no  more  power  there  to  make  the  I 
artificial  being  act,  than  other  persons  not  named  or  associated  as  I 
corporators.  Any  attempt  to  exercise  such  a  faculty  there  is  merely  I 
a  usurpation  of  authority  by  persons  destitute  of  it,  and  acting  withoutj 

••Stebbins  t.  Merrltt,  10  Gash.  (Mass.)  27,  84;  In  re  Griffing  Iron  Oo., 
63  N.  J.  Law,  168,  41  Atl.  981 ;  Oolmnbla  Nat  Bank  y.  Mathews,  85  Fed.  934, 
29  G.  C.  A.  491 ;  Synnott  v.  Oumberland  Bldg.  &  L.  Ass'n,  117  Fed.  379,  54 
G.  G.  A.  553;  Tompkins  ▼.  Sperry,  Jones  &  Go.,  96  Md.  560,  64  Atl.  254. 

••  See  People  v.  Peck,  11  Wend.  (N.  T.)  604,  611,  27  Am.  Dec  104. 

100  Richardson  y.  Railroad  Go.,  44  Vt  613;  Jones  y.  Turnpike  Go.*  7  Ind. 
547. 

101  Ante,  p.  29l 

los  Miller  y.  Bwer,  27  Me.  509,  46  Am.  Dec.  619l 
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any  legal  capacity  to  act  in  that  manner.  It  follows  that  all  votes  and 
proceedings  of  persons  professing  to  act  in  the  capacity  of  corporators^ 
when  assembled  without  the  bounds  of  the  sovereignty  granting  the 
charter,  are  wholly  void."  *•• 

It  will  be  noticed  that  in  this  case  the  corporators  named  in  the 
charter  met  and  organized  outside  the  state  granting  the  charter. 
They  did  not  meet  and  organize  in  the  state,  and  then  hold  a  meet- 
ing outside  the  state  for  the  election  ^  the  directors^  The  decision, 
therefore,  might  well  have  been  based  on  the  ground  that  the  cor- 
poration had  not  been  legally  organized,  leaving  untouched  the  ques- 
tion whether  the  stockholders  of  a  corporation  which  has  been  duly 
and  legally  organized  within  the  state  may  hold  meetings  and  trans- 
act corporate  business  in  another  state.  And  this  view  has  been  taken 
in  Missouri.  In  Ohio  &  M.  R.  G>.  v.  McPherson,***  the  stoddiolders  ^ 
of  an  Illinois  corporation,  which  had  been  duly  organized  in  that  state,  , 
held  meetings  and  transacted  corporate  business  in  Missouri ;  and  sub-  ' 
scribers  sought  to  defeat  an  action  on  their  subscriptions  on  the  ground 
that  the  calls  for  stock  assessments  were  made  in  Missouri,  and  the 
votes  and  proceedings  of  the  stockholders  and  directors  in  that  state 
were  void.  It  was  held  that  the  defense  could  not  be  sustained. 
"After  the  corporation  had  become  full-fledged,"  it  was  said,  "I  see 
nothing  in  reason  or  principle  why  the  stockholders  could  not  as 
well  elect  directors,  as  the  directors  elect  a  treasurer,  on  the  Missouri 
side  of  the  line.  The  most  that  could  be  said,  under  such  circum- 
stances, is  that  the  election  was  irregular.  The  corporation  having 
once  been  put  into  existence,  if  the  members  of  the  board  of  directors, 
whether  charter  members,  or  their  appointees,  or  those  elected  by  the 
stockholders  in  St.  Louis,  accepted  tfieir  office,  and  acted  under  their 
appointment  or  election,  as  the  evidence  shows  was  the  case,  they  be- 
came de  facto  directors,  and  their  authority  to  act  on  behalf  of  the 
corporation  could  not  be  questioned  by  the  appellants,  in  this  collateral 
suit,  without  showing  a  judgment  of  ouster  against  them  in  a  direct 
proceeding  by  the  government  for  that  purpose."  *•• 

It  has  also  been  held  by  the  supreme  court  of  the  United  States 
that  where  a  stockholders  meeting  is  held  in  a  state  other  than  that 
by  whichTETe  corporation  was  created,  and  all  tne  stockholders  are 
present  and  take  part,  they_and  the  corporation  are  estopped  to  5[ues; 

iot  And  tee  BeUowB  ▼.  Todd,  89  Iowa,  209,  217 ;  Ormsby  t.  Mining  Go.,  56 
N.  Y.  628;  Franco-Texan  Land  Co.  v.  Laigle,  59  Tex.  839;  Gralg  Silver  Co.,  t. 
Smith,  163  Mass.  262,  39  N.  E.  1116;  Harding  y.  American  Glncose  Co.,  182 
in.  551,  55  N.  B.  577,  64  L.  B.  A.  788,  74  Am.  St  Rep.  189. 

it4  36  Mo.  18,  86  Am.  Dec.  128. 

Iff  And  Bee  Wright  t«  Lee,  2  S.  D.  696,  51  N.  W.  706,  714. 
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tion  the  validity  of  the  proceedings.^^*  Mr.  Morawetz  says  that  "there 
is  no  objection  to  a  meeting  held  in  a  foreign  jurisdiction,  provided 
all  the  shareholders  give  their  consent.  And,  in  the  absence  of  an  ex- 
press statutory  prohibition,  there  appears  to  be  no  reason  why  the 
shareholders  in  an  ordinary  business  corporation  should  not  provide 
in  their  articles  of  association  that  meetings  may  be  called  at  conven- 
ient places  outside  of  the  state  under  whose  laws  the  company  is  form- 
ed." *•'  In  some  states  it  is  provided  by  statute  that  meetings  of  the 
stockholders  shall  be  held  within  the  state ;  *••  while  in  other  states  it 
is  provided  that  meetings  may  be  held  outside  the  state.*®*  A  meet- 
ing in  one  of  several  states  of  the  stockholders  of  a  corporation  char- 
tered in  all  of  those  states  is  valid,  in  respect  to  the  property  of  the 
corporation  in  all  of  the  states,  without  the  necessity  of  a  repetition  of 
the  meeting  in  the  other  states.*** 

Conduct  of  the  Meeting. 

Of  course,  the  meeting  must  be  conducted  regularly,  and  fairly,  and 
regulations  contained  in  the  charter  or  by-laws  must  be  observed.*** 
But  it  is  not  every  slight  and  immaterial  irreg^arity  that  will  vitiate 
the  proceedings.  Thus,  the  fact  that  the  inspectors  at  a  stockholders' 
meeting  are  not  sworn,  or  are  not  sworn  in  the  proper  manner,  will 
not  invalidate  an  election,  if  no  objection  is  interposed  at  the  time 
of  the  election.  It  is  enough  that  they  are  duly  appointed  and  enter 
on  the  discharge  of  their  duties,  and  are  therefore  inspectors  de 
facto.*** 

It  is  not  necessary,  in  the  absence  of  some  express  requirement, 
that  the  clerk,  moderator,  inspector,  or  chairman  chosen  to  preside 


oyer  a  stockholders'  meeting  shall  be  a  stockholder  or  member.  He 
acts  merely  as  an  agent  of  the  corporation,  to  preside  and  see  that 
the  proceedings  are  conducted  in  a  legal  and  orderly  manner;  and 
there  is  nothing  in  the  nature  of  the  office  which  requires  him  to  be 

!•«  Handley  v.  Stutz.  139  U.  S.  417,  11  Sup.  Ct.  630.  35  L.  Bd.  227,  1  Oom- 
mlng,  Cas.  Priv.  Ck>rp.  865;  Heath  t.  Smelting  Co.,  39  Wis.  146. 

itT  1  Mor.  Priv.  Corp.  S  488. 

lot  In  Hodgson  y.  Railroad  Co.,  46  Minn.  454,  49  N.  W.  197,  it  was  held  that 
a  general  stockholders*  meeting  for  the  election  of  ofDcers  held  out  of  the 
state,  all  of  the  stockholders  not  consenting,  and  the  by-laws  providing  that 
it  shall  be  held  at  a  specified  place  in  the  state,  is  illegal;  and,  as  against 
the  officers  thus  elected,  those  previonslj  in  office  haye  the  right  to  retain 
control  of  the  affairs  of  the  corporation.  And  see  Ormsby  y.  Mining  Oo.,  56 
N.  T.  623. 

!«•  See  Beale,  Foreign  Oorp.  S  823. 

110  Graham  y.  Railroad  Co.,  118  U.  S.  161,  6  Snp.  Ct  1009,  30  L.  Bd.  196. 

111  See  Sayles  v.  Brown  (C.  C.)  40  Fed.  8. 

lit  In  re  Election  of  Directors  of  Mohawk  &  H.  R.  Co.,  19  Wend.  (N.  Y.)  135 ; 
In  re  Election  of  Directors  of  Chenango  County  Mnt.  Ins.  Co.,  Id.  63& 
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a  member,  although,  from  convenience,  the  usage  is  to  select  one 
of  the  members  to  perform  the  duty.****  Statutory  or  charter  re- 
quirements, however,  in  this  respect  must  be  observed.*** 

"Quorum"  and  "MajorUy." 

By  the  term  "quorum"  is  meant  the  number  of  members  of  a  cor- 
poration, board,  committee,  etc.,  who  must  be  present  in  order  to  take 
action.  Generally,  by  statute,  or  by  particular  charters  or  by-laws, 
persons  owning  a  majority  of  the  shares  must  be  present  or  repre- 
sented at  a  stockholders'  meeting,  to  constitute  a  quorum,  and,  unless 
there  is  a  quorum  present,  no  action  can  be  taken.  Less  than  a  quo- 
rum can  do  no  more  than  adjourn.  A  majority  of  the  legal  votes 
actually  cast^  a  quorum  being  present,  will  bind  the  corporation. 

At  common  law  no  particular  number  of  stockholders  need  be  pres- 
ent, except  that  there  must  be  at  least  two,  for  one  person  could  not 
hold  a  meeting.****  If  all  the  stockholders  have  been  duly  notified,  or 
if  the  meeting  is  a  stated  one,  those  who  assemble,  though  they  rep- 
resent less  than  a  majority  of  the  shares,  constitute  a  quorum,  and 
may  act,  unless  there  is  express  provision  to  the  contrary,  and  a  ma- 
jority of  these,  however  few,  may  bind  the  corporation.  At  common 
law,  therefore,  the  '^majority  of  the  stockholders,*'  as  the  term  is  used 
in~7eference  to  its  power  to  BindtKeTcorporation,  does  not  necessarily 
mean  persons  representing  a  majority  of  the  shares,  or  a  majority  of 
persons  owning  shares.  It  means,  in  the  absence  of  a  provision  to 
the  contrary,  the  major  part  of^thqse  who  are  present  at  a  regular  cor- 
porate  meeting.  "There  is  a  distinction  taken  between  a  corporate 
act  foT)e__done  by  a  select  and  definite  body,  as  by  a  board  of  directors, 
and  one  to  be  performed  by  the  constituent  members.  In  the  latter 
case  a  majority  of  those  who  appear  Tiiay  act,  but  in  the  former  a  ma- 
jority of  the  definite  body  must  be  present,  aiia'then  a  majority  of 
the  quorum  may  decide.  This  is  the  general  rule  on  the  subject,  and, 
if  any  corporation  has  a  different  modification  of  the  expression  of 
the  binding  will  of  the  corporation,  it  arises  from  the  special  pro- 
visions of  the  act  or  charter  of  incorporation."  **• 

At  a  valid  stockholders'  meeting,  the  charter  and  by-laws  being  si- 
ns Stebbins  t.  Merritt,  10  Cush.  (Mass.)  27,  34. 

11*  See  People  v.  Peck,  11  Wend.  (N.  T.)  604,  27  Am.  Dec.  104. 

116  Sharpe  t.  Dawes,  41  L.  J.  Q.  B.  104.  But  see  Morrill  y.  Little  Falls  Mfg. 
Co.,  58  Minn.  371,  55  N.  W.  547,  21  L.  R.  A.  174. 

ii«2  Kent,  Ck)mm.  293;  1  Eyd,  Oorp.  401;  Ex  parte  WUloocks,  7  Cow.  (N. 
T.)  402,  410,  17  Am.  Dec.  525;  Field  v.  Field,  9  Wend.  (N.  Y.)  394,  403;  GIl- 
chrlBt  v.  Collopy,  82  S.  W.  1018,  26  Ky.  Law  Rep.  1003.  Of.  Haskell  v.  Read, 
68  Neb,  107,  93  N.  W.  997,  96  N.  W.  1007.  In  counting  a  quorum,  shares  au- 
thorized, but  not  issued  or  subscribed  for,  are  not  to  be  Included.  Castner 
▼.  Twltchell-Champlln  Co.,  91  Me.  524,  40  Atl.  558. 
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lent  on  the  subject,  a  majority  of  the  votes  cast,  though  but  a  minor- 
ity of  the  stock  represented,  prevails.  Those  having  an  opportunity 
to  vote,  and  not  voting,  are  held  to  acquiesce  in  the  result  of  the  votes 
actually  cast  Therefore,  if  some  of  tibe  members  become  dissatisfied, 
and  fail  or  refuse  to  vote,  a  majority  of  the  legal  votes  actually  cast, 
though  less  that  a  majority  of  all  the  votes  represented  at  the  meet- 
ing, will  elect.**'' 

Disability  of  Individual  Stockholders, 

If  all  of  the  stockholders  are  present,  or  have  been  duly  notified, 
the  meetings  and  proceedings  are  not  rendered  illegal  by  the  fact  that 
one  of  them  is  non  compos  mentis,  or  otherwise  under  legal  disability. 
The  law  does  not  look  into  the  capacity  of  the  stockholders  to  transact 
business,  but  only  regards  the  capacity  of  the  aggregate  body  when 
duly  assembled.  "If  it  were  otherwise,"  said  Bigelow,  J.,  "the  legal 
incapacity  of  a  stockholder,  such  as  coverture,  infancy,  or  insanity, 
would  operate  as  an  effectual  obstacle  to  a  valid  assembly  of  any 
aggregate  corporation.  The  law  confers  the  attribute  of  individual- 
ity on  the  entire  body  constituting  a  corporation,  and  in  which  the 
individuals  composing  it  are  merged.  When  duly  assembled,  the  cor- 
poration itself  becomes  the  individual  or  person  whose  acts  and  pro- 
ceedings the  law  can  alone  regard.  If,  therefore,  it  is  legally  called 
together,  the  law  presumes  that  the  individual  members  are  competent 
to  the  transaction  of  business."  *^*       ~     " 

Record  and  Proof  of  Action. 

In  the  absence  of  express  requirement  to  the  contrary  in  the  char- 
ter or  by-laws,  the  resolutions  adopted  at  a  stockholders'  meeting  need 
not  be  recorded  in  the  books  of  the  corporation.  In  the  absence  of  a 
record  of  the  proceedings,  they  may  be  proved  by  parol  evidence.*** 
If  the  record  is  incorrect,  the  stockholder's  remedy  is  by  proceedings 
to  correct  it.*** 

iiT  First  Parish  In  Sudbury  v.  Steams,  21  Pick.  (Mass.)  148;  State  v.  Clmte. 
34  Minn.  135,  24  N.  W.  353.  And  see  Darrin  v.  Hoff,  99  Md.  491,  58  Atl.  196. 
See,  contra.  Com.  t.  Wickersham,  66  Pa.  134.  In  this  case,  at  a  convention 
of  school  directors,  112  were  present  Of  these,  56  voted  for  one  candidate 
for  superintendent,  while  55  voted  for  another,  and  one  refused  to  vote  at 
all.  It  was  held  that  the  former  did  not  have  a  majority  of  the  directors  pres- 
ent, as  the  director  not  voting  was  entitled  to  be  counted  as  present,  and  was 
not  to  be  considered- as  absent,  and  the  legal  intendment  was  that  he  voted 
for  neither  or  for  the  minority  candidate. 

lis  Stebbins  y.  Merritt,  10  Gush.  (Mass.)  27,  33. 

11  •  Handley  v.  Stntz,  139  U.  S.  417,  11  Snp.  Ct  530,  35  L.  Bd.  227,  1  Gum- 
ming, Gas.  Prlv.  CJorp.  855. 

ISO  Dennis  y.  Joslin  Mfg.  Co^  19  R.  I.  666,  36  Atl.  129,  61  Am.  St  Rep.  80^ 
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Cure  of  Irregularity  by  Ratification. 

If  a  stockholders'  meeting  is   irregularly  ralleH   nr  mnHnrti^H,   f\}^ 
in-egularity  mayj^enerallxbc^waived^by  the  stockholders.    They  may 
ratify  acts  of  the  majority  which  are  not  binding  because  of  irregu- 
larities, and  thereby  render  them  binding.***^ 

Presumption  of  Regularity. 

Every  reasonable  intendment  is  to  be  made  in  favor  of  the  regular- 
ity of  stockholders'  meetings,  and  the  burden  is  upon  one  who  claims 
that  they  were  invalid  to  show  the  circumstances  rendering  them  so. 
In  the  absence  of  evidence  to  the  contrary,  their  legality  will  be  pre- 
sumed. "The  maxim  of  law  in  such  cases  is,  'Omnia  rite  acta  pre- 
sumuntur.' "  *••  Thus,  it  has  been  held  that,  in  the  absence  of  evi- 
dence to  the  contrary,  it  will  be  presumed  that  due  notice  was  given 
to  all  the  stockholders.* *•  So,  where  the  by-laws  of  a  corporation 
required  the  meetings  to  be  held  at  tlie  counting  room  of  the  company, 
and  it  appeared  from  the  records  that  a  meeting  was  held  at  the 
dwelling  house  of  the  general  agent,  without  stating  that  it  was  at 
the  counting  room,  it  was  presumed  that  the  counting  room  was,  for 
the  time  being,  at  such  place.***  So,  it  will  be  presumed  that  a  quo- 
rum  of  members  was  present,  unless  the  contrary  clearly  appears.*'* 

Adjourned  Meetings. 

A  corporation  may  transact  any  business  at  an  adjourned  meeting 
that  could  have  been  transacted  at  the  original  meeting,  for  it  is  but 
a  continuation  of  the  same  meeting.  Whether  the  meeting  is  con- 
tinued without  interruption  for  many  days,  or  by  adjournment  from 
day  to  day,  or  from  time  to  time,  many  days  intervening,  it  must  be 
considered  the  same  meeting,  without  any  loss  or  accumulation  of 
powers.***  After  a  meeting  has  been  regularly  convened,  it  can  be 
adjourned  only  by  the  act  of  the  meeting  itself,  and  the  act  oTan  officer 
serving  as  chairman  in  declaring  it  adjourned  is  a  nullity.*'^ 

Equity  Jurisdiction. 

A  court  of  equity  has  jurisdiction  to  supervise  and  control  an  elec- 
tion of  directors,  and  to  appoint  a  master  for  that  purpose,  when  it 

1*1  Richardson  t.  Railroad  Co.,  44  Vt  613;  Jones  v.  Tnrnpike  Ck>.,  7  Ind. 
547. 

iss  Citizens'  Mut  Fire  Ins.  Ca  y.  Sortwell,  8  Allen  (Mass.)  217* 

»•  Sargent  v.  Webster,  13  Mete.  (Mass.)  4d7,  46  Am.  Dec  743. 

i«*  McDanlels  v.  Manufacturing  Co.,  22  Vt  274. 

isB  Citizens'  Mut.  Fire  Ins.  Co.  y.  Sortwell,  8  Allen  (Mass.)  217. 

lao  Warner  v.  Mower.  11  Vt  385;  Smith  v.  Law,  21  N.  Y.  296.  And  see 
Schoff  T.  Town  of  Bloomfield,  8  Vt  472;  State  y.  Gronan,  23  Ney.  437,  49  Pac. 
4L 

i«T  Chicago  Macaroni  Mfg.  Co.  y.  Boggiano,  202  111.  312,  67  N.  B.  17.  But 
see  Haskell  y.  Read,  68  Neb.  107,  93  N.  W.  997,  96  N.  W.  1007. 
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appears  that  through  fraud,  violence,  or  other  unlawful  conduct  on 
the  part  of  a  portion  of  the  corporators,  a  fair  and  honest  election 
cannot  be  held  without  the  court's  interposition.*** 

It  has  been  held  that,  if  an  election  is  held  illegally,  a  court  of 
equity  has  jurisdiction  to  set  it  aside  at  the  suit  of  a  dissenting  stock- 
holder.*** But,  by  the  better  opinion,  some  other  ground  for  equi- 
table relief  must  exist,  for  otherwise  the  remedy  at  law  by  quo  war- 
ranto would  be  adequate.  A  court  of  equity  will  not  primarily  take 
jurisdiction  to  determine  the  legality  of  an  election  of  directors,  or  to 
remove  a  director  who  is  in  possession  of  the  office.  It  will  inquire 
into  the  regularity  of  the  election,  or  the  right  of  the  person  to  the 
office,  only  when  the  question  arises  incidentally  and  collaterally  in 
a  suit  of  which  the  court  has  rightful  jurisdiction,  and  when  the  grant 
of  the  relief  depends  upon  its  decision.*** 

SAME— VOTINO. 

185.  VnleM  tbe  riglit  is  taken,  away  by  express  ekartev  ov  statutory 
provision,  or  by  the  agreenient  under  irhieli  sliares  iwer^  ae- 
quired,  every  stoekholder  is  entitled  to  vote  at  eorporate  meet- 
ings i  and  he  eannot  be  deprived  of  the  right  by  by-laws  en- 
acted after  his  shares  were  aeqvired.  The  following  mles  niay 
be  particularly  nientionedt 

(a)  Ordinarily  the  holder  of  the  legal  title  on  the  boohs  of  the  eor- 
poration  is  entitled  to  vote. 

Cb)   The  pledgor  of  shares,  if_  he  retains  J^e  title,  is  entities  to  ^o*e. 

(c)  A  trnsiee  urho  holds  the  legaltitle,  and  not  the~oeitiii  qne  tmst, 

is  entitled  to  vote. 

(d)  Stock  held  by  the  corporation  itself  eannot  be  voted. 

(e)  Shares  held  by  two  or  niore  Jointly,  either  in  their  owil  right,  or 

as  ezeentors,  trustees,  etc.,  eannot  bo  voted  unless  all  agree  up- 
on the  vote. 

(f)  The  right  may  be  restricted  by  statute,  and  the  statute  cannot  be 

evaded  by  transfer  of  the  bare  legal  title. 

(g)  Personml  interest  in  a  measure  does  not  disqualify  a  stockholder 

f^om  voting.  ^  

180.  KUMBEX'OT  VOTES— At  common  law  each  shareholder  had  only 
one  vo^,  without  regard  to  the  number  of  shares  o^med  by 
him.  But  nour,  generally  by  charter  or  statutory  provision, 
andT  perhaps  by  eustom,  there  is  a  right  to  one  vote  for  each 

"•Tunis  v.  Railroad  Co.,  149  Pa.  70,  24  AU.  88,  15  L.  R.  A.  665;  Bartlett 
V.  Gates  (O.  C.)  118  Fed.  66.  Of.  Yetter  v.  Delaware  Valley  R.  Co.,  206  Pa. 
485,  56  Atl.  57. 

1S9  Wright  V.  Water  Co.,  67  Cal.  532,  8  Pac.  70.  And  see  Stratford  v.  Mal- 
lory,  70  N.  J.  Law,  294.  58  Atl.  847. 

!••  Perry  v.  Oil-Mill  Co.,  93  Ala.  364,  9  South.  217;  Nathan  v.  Tompkins, 
62  Ala.  437,  2  South.  747 ;  Haskell  y.  Read,  68  Neb.  107,  98  N.  W.  997,  96  N. 
W.  1007;  post.  p.  621. 
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•hare.  Sometimes*  hj  statiitet  a  slasltt  sieeUtolder  is  veetrieied 
as  to  the  number  of  Totes,  and  ho  oaamot  erado  the  statute  bj 
a  oolosmble  transfer. 


187.  CJJMUUkTlVB  VOTIKQ-Onmnlative  ▼otfaue  is  aUowod  in  some 
ItMt^^  ^^^  states  bF  statute,  but  the  richt  does  not  exist  at  eommon  law. 

188.  PBOXY—At  eommon  lair  the  right  to  rote  ean  only  be  ezereised 
,. .  in  personf  ^ut  the  right  to  vote  by  prozy^hat  is,  by  another 

nnder  a  power  of  attorney^is  generally  siTen  by  statute,  or  by 
the  eharter  or  by-laws.  In  regard  to  proxies,  the  following 
points  auiy  be  pwrtienlarly  nientionedi 

(a)  A  proxy  ean  only  be  given  by  the  legal  owner  of  stoeh  at  the-tinte 

the  Tote  is  east. 

(b)  A  proxy,  though  in  terms  irrevoeable,  niay  noTertheloss  be  re« 

▼ohed,  if  not  eoupled  with  an  interest.  Some  eourts  hold  snoh 
a  proxy  void  as  against  publie  poliey* 

IVho  Entitled  to  Vote. 

Every  stockholder  has,  as  incident  to  his  ownership  of  stock,  a  right 
to  vote  at  stockholders'  meetings,  unless  he  is  prohibited  from  doing 
so  by  some  express  charter  or  statutory  provision,  or  by  the  agreement 
under  which  he  holds  his  shares.**^  He  cannot  be  deprived  of  this 
right  by  a  by-law,  unless  such  a  by-law  is  expressly  authorized  in  ad- 
vance, or  where  it  was  enacted  before  he  acquired  his  shares.^**  But 
there  is  nothing  to  prevent  a  corporation,  on  issuing  stock,  common  or 
preferred,  after  its  organization,  from  stipulating  that  the  holders 
shall  not  have  or  exercise  the  right  to  vote  the  same.***  It  is  fre- 
quently provided  that  to  entitle  a  stockholder  to  vote  the  transfer  must 
have  been  entered  on  the  books  within  a  certain  number  of  days  be- 
fore the  meeting.*** 

The  general  rule  is  that  the  holder  of  the  legal  title  to  shares  is  en- 
titled to  vote  them.  And,  in  case  of  a  dispute  as  to  the  right  to  vote 
at  a  stockholders'  meeting,  the  books  of  the  corporation  are  prima 
facie  evidence  as  to  who  possesses  that  right.***  The  inspectors  of 
election  are  not  to  inquire  beyond  the  transfer  book.  Any  private 
agreement  or  understanding  between  the  individual  holding  the  legal 

iti  Talbot  J.  Taylor  &  Co.  v.  Southern  Pac.  Ck>.  (C.  O.)  122  Fed.  147;  Lord 
V.  Equitable  Life  Assur.  Co.,  47  Misc.  Rep.  187,  94  N.  Y.  Supp.  65. 

i>2  Ante,  p.  442,  note  42. 

i»t  Miller  ▼.  Ratterman,  47  Ohio  St  141,  24  N.  B.  496. 

i8«  In  re  Glen  Salt  Co.,  17  App.  Dly.  234,  45  N.  Y.  Supp.  568,  affirmed  153 
N.  Y.  688,  48  N.  B.  1104. 

Its  Hoppin  y.  Buffum,  9  R.  L  518,  518,  11  Am.  Rep.  291;  Ck>m.  t.  Dalzell, 
152  Pa.  217,  25  Atl.  535,  34  Am.  St  Rep.  640;  Pender  y.  Lushington,  6  Ch. 
Diy.  70.  Where  stock  Is  transferable  only  on  the  books  of  the  corporation, 
the  books  are  conclusiye  as  to  who  is  entitled  to  yote  stock  legally  issued. 
Morrill  y.  Little  Falls  Mfg.  Co.,  53  Minn.  371,  55  N.  W.  547.  21  L.  R.  A.  174. 
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title  to  the  stock  in  due  form  and  others  is  a  matter  between  themselves, 
with  which  the  corporation  has  no  concern.*** 

Same — Pledgor  and  Pledgee. 

A  person  who  pledges  his  stock  is  entitled  to  vote  upon  it  until  the 
title  of  the  pledgee  to  the  stock  is  perfected.**'  And  it  has  been  held 
that,  if  the  stock  stands  on  the  books  of  the  corporation  in  the  name 
of  the  pledgee,  the  pledgor  may,  by  suit  in  equity,  compel  a  transfer 
to  him,  or  oblige  the  pledgee  to  give  him  a  proxy  to  vote.***  But  if 
the  pledgor  acquiesces  in  the  control  of  the  stock  by  the  pledgee,  who 
appears  as  the  record  owner,  and  makes  no  effort  to  inform  the  cor- 
poration of  iiis  ownership  until  a  contested  election  occurs,  and  then 
not  until  the  votes  have  been,  or  are  being,  counted,  it  will  be  too  late 
to  ask  a  court  of  equity  to  interfere  with  the  declared  result  of  the 
election.* ••  So  long  as  the  stock  stands  on  the  books  of  the  corpora- 
tion in  the  name  of  the  pledgee,  without  any  reservation  to  the  pledgor 
of  the  right  to  vote  the  same,  the  pledgee  is  entitled  to  vote.**® 

Same — Trustees,  etc. 

One  in  whose  name  stock  stands  on  the  books  of  the  corporation 
as  trustee  is  eiltltled  to  vote  upon  it,  unless  Uie  cestui  que  trust  sea- 
sonably asserts  his  right  to  have  it  transferred  to  him,***    An  admiat. 

itt  In  re  Long  Island  R.  Co.,  19  Wend.  (N.  Y.)  87,  44,  82  Am.  Dec.  429. 

isTMcDanielg  v.  Manufacturing  Co.,  22  Vt  274;  President,  etc.,  of  Mer- 
chants* Bank  y.  Ck>ok,  4  Pick.  (Mass.)  405;  In  re  Barker,  6  Wend.  (N.  Y.)  509; 
Ex  parte  Willcocks,  7  Cow.  (N.  Y.)  402,  17  Am.  Dec.  625 ;  Hoppin  v.  Buff um, 
9  R.  I.  518,  11  Am.  Rep  291;  Haskell  v.  Read,  68  Neb.  107,  98  N.  W.  997,  96 
N.  W.  1007. 

1S8  Vowell  y.  Thompson,  8  Granch,  G.  G.  428,  Fed.  Gas.  No.  17,023;  Hoppin 
Y.  Buffum,  9  R.  I.  518,  11  Am.  Rep.  291. 

is»  Hoppin  y.  Bnffnm,  9  R.  I.  518,  11  Am.  Rep.  291. 

i«o  See  Com.  y.  Dalzell,  152  Pa.  217,  25  Atl.  535,  84  Am.  St  Rep.  640;  J. 
H.  Wentworth  Go.  y.  French,  176  Mass.  442,  57  N.  B.  789. 

i«i  Hoppin  y.  Bnffnm,  9  R.  I.  513,  11  Am.  Rep.  291;  In  re  Barker,  6  Wend. 
(N.  Y.)  509;  Com.  y.  DalzeU,  152  Pa.  217,  25  Atl.  535,  34  Am.  St  Rep.  640. 
And  see  Wilson  y.  Proprietors  Central  Bridge,  9  R.  I.  590;  National  Bank  y. 
Allen,  90  Fed.  545,  38  G.  G.  A.  169.  Under  Civ.  Code,  §  807,  providing  that 
every  stockholder  shall  have  the  right  to  vote  the  number  of  shares  standing 
in  his  name,  "as  provided  in  section  312,"  and  section  312,  providing  that  to 
entitle  a  person  to  vote,  he  must  be  '*a  bona  fide  stockholder,  having  stock 
in  his  own  name  on  the  stock  books  at  least  ten  days  prior  to  the  election/* 
one  is  not  entitled  to  vote*  stock  in  which  he  has  never  had  any  interest, 
bnt  which  is  registered  in  his  name  for  the  purpose  of  enabling  the  real  own- 
er to  avoid  statutory  liabilities;  he  not  being  a  bona  fide  stockholder.  Smith 
V.  San  Francisco  &  N.  P.  Ry.  Co.,  115  Cal.  584,  47  Pac.  582,  85  L.  R.  A.  809, 
56  Am.  St  Rep.  119.  Where  a  railroad  company  deposits  with  a  trustee,  un- 
der a  written  agreement  stock  of  another  railroad  company,  reserving  to  it- 
self all  the  rights,  powers,  and  privileges  appertaining  to  the  ownership  of 
the  stock,  including  the  right  to  vote  it  the  railroad  company  can  exact  from 
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istrator  or  executor  may  vote  on  the  stock  of  the  decedent,  aMioiig^ 
the  stock  haJTriot  Been  transferred  to  him  on  the  books.*** 

Same — Shares  Held  by  the  Corporation. 

A  corporation  cannot  hold  its  own  stock  so  as  to  entitle  its  di* 
rectors  or  trustees  to  vote  upon  it.***  Nor  can  persons  who  hold 
stock  in  trust  for  the  benefit  of  the  corporation  vote  thereon.  The 
right  to  vote  the  stock  is  suspended  while  it  is  so  held.***  As  a  rule  a 
corporation  which  has  purchased  shares  in  another  corporation  may 
not  vote  upon  them.*** 

Same — Shares  Owned  Jointly. 

Since  the  right  of  voting  upon  stock  is  in  the  legal  owner,  it  fol- 
lows that  stock  held  jointly  by  two  or  more  persons,  either  in  their 
own  right,  or  as  executors,  trustees,  etc.,  cannot  be  voted  at  all,  un- 
less all  agree  upon  the  vote.*** 

Same — Restrictions  in  Charter  or  Statute. 

The  right  to  vote  may  be  restricted  by  the  charter  or  by  statute. 
Sometimes  it  is  expressly  provided,  for  instance,  that  nonresident 
stockholders  of  particular  corporations  shall  not  be  allowed  to  vote 
at  meetings  of  the  corporation.  The  object  of  such  a  provision  is 
to  prevent  corporations  from  being  controlled  by  nonresidents.**^ 
And  often  the  number  of  votes  which  a  single  stockholder  shall  be 
allowed  to  cast  is  limited.  The  object  is  to  prevent  the  corporation 
from  getting  into  the  control  of  a  single  person.*** 

Same — Evasion  of  Statutory  or  Charter  Prohibition. 

Where,  by  statute  or  by  the  charter,  particular  stockholders  are 
prohibited  from  voting,  the  prohibition  cannot  be  evaded  by  trans- 
ferring the  stock  to  others  merely  for  the  purpose  of  enabling  them  to 
vote  upon  it    Thus,  where  the  charter  of  a  corporation  provided 

the  trustee  a  proxy  In  order  to  vote  the  stock  for  a  merger  of  the  railroad 
company,  whose  stock  is  deposited  with  another  company,  as  authorized  by 
law,  though  the  trustee  will  be  compelled  to  receive  back,  instead  of  the 
stock  of  the  original  company,  stock  in  the  consolidated  company.  Penn- 
sylvania R.  Co.  V.  Pennsylvania  Ck>.  for  Ins.,  etc.,  205  Pa.  219,  54  Atl.  783. 

i*«  Schmidt  v.  Mitchell,  41  S.  W.  929,  19  Ky.  Law  Rep.  763. 

148  Ex  parte  Holmes,  5  Cow.  (N.  Y.)  426.  And  see  Vail  y.  Hamilton,  85 
N.  Y.  453. 

i««  American  Railway-Frog  Co.  y.  Haven,  101  Mass.  398,  8  Am.  Rep.  377. 
And  see  State  y.  Smith,  48  Vt.  266. 

i«6  Parsons  y.  Tacoma  Smelting  &  R.  Co.,  25  Wash.  492,  65  Pac.  765.  See, 
also,  O'Connor  y.  International  Silver  Co.,  68  N.  J.  Bq.  67,  59  Atl.  321. 

i*«  Tunis  v.  Railroad  Co..  149  Pa.  70,  24  Atl.  88,  15  L.  R.  A.  665.  And  see 
Villamil  y.  Hirsch  (a  C.)  138  Fed.  690.  Cf .  Schmidt  y.  Mitchell,  41  S.  W.  929, 
19  Ky.  Law  Rep.  763. 

14  T  state  v.  Hunton,  28  Vt  594. 

148  Mack  y.  Iron  Co.,  90  Ala.  396,  8  Soulh.  150,  9  L.  R.  A.  650. 
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that  no  stockholder  should  be  entitled  to  cast  more  than  one-fourth 
of  all  the  votes  at  an  election  of  directors,  it  was  held  that  a  stock- 
holder who  owned  more  than  one-fourth  of  the  shares  could  not 
gratuitously  transfer  part  of  the  stock  for  the  purpose  of  enabling 
the  transferees  to  vote  it,  and  such  transferees  were  enjoined  from 
voting  at  the  suit  of  another  stockholder.***  So,  where  nonresident 
stockholders  in  banking  corporations  were  prohibited  from  voting, 
it  was  held  that  the  prohibition  could  not  be  evaded  by  gratuitously 
transferring  stock  to  residents  for  the  purpose  of  enabling  them  to 
vote  upon  it  "The  law,"  it  was  said,  "is  not  to  be  outwitted  by  cun- 
ning devices.'*  *•• 

Same — Personal  Interest  of  Stockholder. 

The  fact  that  a  stockholder  has  a  personal  interest  in  a  matter 
coming  before  a  stockholders'  meeting,  different  from  that  of  the 
other  stockholders,  does  not  disqualify  him  from  voting.  "A  share- 
holder has  a  legal  right,  at  a  meeting  of  the  shareholders,  to  vote 
upon  a  measure,  even  though  he  has  a  personal  interest  therein  sep- 
arate from  other  shareholders.  In  such  a  meeting  each  shareholder 
represents  himself  and  his  own  interests  solely,  and  he  in  no  sense 
acts  as  a  trustee  or  representative  of  others."  *"*  In  Beatty  v.  North- 
western Transp.  Co.,***  one  of  the  directors  in  a  corporation  con- 
tracted with  his  colleagues  to  sell  to  the  company  a  vessel  which  he 
owned,  at  a  certain  price.    The  contract,  though  fair,  was  voidable, 

i«»Mack  T.  Iron  Co.,  90  Ala.  396.  8  South.  150,  9  L.  R.  A.  650;  Campbell 
T.  Poultney,  6  GUI  &  J.  (Md.)  94,  26  Am.  Dec  559 ;  Webb  y.  Ridgely,  88  Md. 
864.  See,  also,  Bartlett  v.  Foarton,  115  La.  26,  88  South.  882.  Contra.  Pender 
T.  Lushington,  L.  R.  6  Oh.  Div.  70. 

ISO  State  T.  Hunton,  28  Vt.  594.  See,  also,  Smith  y.  San  Francisco  &  N. 
P.  Ry.  Co.,  115  Cal.  684,  47  Pac.  582.  85  L.  R.  A.  809.  56  Am.  St  Rep.  119. 

"1  Gamble  v.  Water  Co.,  123  N.  Y.  91,  25  N.  B.  201,  9  L.  R.  A.  527;  Beat- 
ty y.  Northwest  Transp.  Co.,  12  App.  Cas.  589;  BJorngaard  v.  Bank,  49  Minn. 
483,  52  N.  W.  48;  Price  y.  Holcomb,  89  Iowa,  123,  56  N.  W.  407;  Socorro 
Mountain  Min.  Co.  y.  Preston,  17  Mlse.  Rep.  220,  40  N.  Y.  Snpp.  1040;  Rogers 
y.  Nashyille,  C.  &  St.  L.  Ry.  Co.,  91  Fed.  299,  83  C.  C.  A.  517;  Windmuller  v. 
Standard  Distilling  &  D.  Co.  (a  C.)  114  Fed.  491;  Burland  y.  Barle  [1902] 
App.  Cas.  88;  Blinn  y.  Rlggs,  110  HL  App.  87,  affirmed  208  111.  473,  70  N.  B. 
704;  100  Am.  St  Rep.  284;  Middleton  y.  Arastrayille  Mln.  Co.,  146  Cal.  219, 
79  Pac.  889.  Owners  of  shares  are  nnder  no  disability  to  vote  because  they 
are  also  directors.  United  States  Steel  Corp.  y.  Hodge,  64  N.  J.  Bq.  807,  54 
Atl.  1. 

IBS  12  App.  Gas.  689.  A  person  who,  though  not  an  agent  or  director,  by 
his  position  as  a  large  stockholder  exercised  a  controlling  influence  on  the 
company,  must  show  that  transactions  between  himself  and  it,  by  which  he 
profited,  are  fair.  Russell  y.  Rock  Run  Fuel  Co.,  184  Pa.  102,  89  Atl.  21. 
And  see  Crichton  y.  Webb  Press  Co.,  113  La.  167,  86  South.  926,  67  L.  R.  A. 
76,  104  Am.  St  Rep.  500. 
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but  it  was  subject  to  ratification  by  the  stockholders;  and  it  was 
held  that  the  vendor  director  had  a  right,  at  a  meeting  of  the  stock- 
holders, to  vote  in  favor  of  ratifying  the  contract  and  concluding 
the  purchase,  and  that  his  conduct  was  not  to  be  regarded  as  op- 
pressive towards  the  minority  of  shareholders  because  he  individ- 
ually owned  a  majority  of  the  stock. 

As  we  have  seen  in  a  preceding  section,  if  a  majority  of  the  stock- 
holders attempt  to  manage  the  affairs  of  the  corporation,  not  only  in 
their  own  interest,  but  in  violation  of  the  charter,  or  in  fraud  of 
the  rights  of  the  minority,  a  court  of  equity  will  interfere,  in  a  proper 
case,  at  the  suit  of  an  injured  stockholder.* •• 

Number  of  Votes. 

In  Taylor  v.  Griswold,*"*  it  was  held  that  at  common  law  each 
stockholder  of  a  corporation  has  but  one  vote,  without  regard  to  the 
number  of  shares  owned  by  him,  and  a  by-law  allowing  one  vote  for 
each  share  was  held  void.  It  is  generally  provided,  however,  by  the 
charter  of  joint-stock  corporations,  or  by  statute,  that  stockholders 
shall  have  a  vote  for  each  share;  and  this  is  clearly  the  just  rule, 
for  "stockholders  are  interested,  not  equally,  but  in  proportion  to  the 
number  of  shares  held  by  them."  *••  Indeed,  it  has  been  said  that 
the  custom  of  giving  the  shareholders  in  joint-stock  corporations  a 
vote  for  each  share  has  become  so  well  established  that  an  intention 
to  follow  the  custom  may  be  implied,  in  the  absence  of  any  indica- 
tion to  the  contrary.***  And  it  has  been  held,  contrary  to  the  deci- 
sion in  Taylor  v.  Griswold,  that  a  by-law  giving  a  vote  for  each  share 
is  valid  and  binding  on  all  the  stockholders.**'  As  we  have  seen, 
to  prevent  the  corporation  from  getting  into  the  control  of  a  single 
person  the  number  of  votes  which  a  single  stockholder  shall  be  al- 
lowed to  cast  is  limited  by  statute,  and  the  limitation  cannot  be 
evaded  by  transferring  the  shares  to  enable  the  transferees  to  vote 
upon  them.*** 

Cumulative  Voting. 

In  some  states,  in  order  to  allow  the  minority  of  the  stockholders 
to  secure  representation  on  the  board  of  directors,  there  are  statutory 
or  constitutional  provisions  allowing  cumulative  voting.    Thus,  it  is\ 
provided  in  West  Virginia  that,  in  all  elections  for  directors  or  man-  ] 
agers  of  corporations,  every  stockholder  shall  have  the  right  to  vote/ 

iBt  Ante,  p.  875,  ^»«  14  N.  J.  Law,  222,  27  Am.  Dec.  88. 

1B6  1  Cook,  stock,  Stockh.  &  Corp.  Law,  §  009. 
i»«  1  Mor.  Prlv.  CJorp.  §  476. 

187  Com.  y.  Hemmingway,  181  Pa.  614,  18  AtL  990,  992^  7  U  R.  A.  857, 
860. 
IBS  Ante,  p.  460. 
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for  the  number  of  shares  of  stock  owned  by  him  for  as  many  persons 
as  there  are  directors  or  managers  to  be  elected,  or  to  cumulate  said 
shares,  and  give  one  candidate  as  many  votes  as  the  number  of  di- 
rectors multiplied  by  the  number  of  his  shares  of  stock  shall  equal,  or 
to  distribute  them,  on  the  same  principle,  among  as  many  candidates  as 
he  shall  think  fit.*"*  The  right  to  cumulative  voting  does  not  exist  un- 
less expressly  given  by  statute.*** 

It  has  been  held  that,  where  the  legislature  has  reserved  the  right  to 
amend  or  repeal  the  charter  of  a  corporation,  it  may  pass  an  act  al- 
lowing cumulative  voting.***  If  no  such  power  has  been  reserved, 
such  a  statute,  as  applied  to  existing  corporations,  would  be  unconsti- 
tutional, as  impairing  the  contractual  rights  of  the  stockholders.*** 

Voles  by  Proxy. 

The  right  to  vote  by  proxy  must  be  expressly  given,  either  by_a— — ^ 
statute  or  by  the  charter  or  by-laws  of  the  corporation,  or  it  does  not 
exist.  The  common  law  requires  all  votes  to  be  given  in  person.*** 
It  has  been  held  that,  since  the  common  law  requires  this,  a  by-law 
giving  the  right  to  vote  by  proxy  is  repugnant  to  law,  and  therefore 
void,  unless  such  a  by-law  is  authorized  by  the  charter.***  By  the 
weight  of  authority,  however,  a  corporation  has  the  implied  power  to 
enact  such  a  by-law.***    To  authorize  a  vote  by  proxy,  the  case  must 

iB»  See  Cross  v.  Railway  Co.,  35  W.  Va.  174,  12  S.  B.  1071.  And  see 
Wright  ▼.  Water  Co.,  67  Cal.  532,  8  Pac.  70;  Horton  t.  Wilder,  48  Kan.  222, 
29  Pac  666;  Welnburgh  v.  Union  Street  Ry.  A.  Co.,  65  N.  J.  Bq.  640,  87  Atl. 
1026r  Bogglano  v.  Chicago  Macaroni  Mfg.  Co.,  09  111.  App.  509;  Com.  y. 
Flannery,  203  Pa.  28,  52  Atl.  129.  Where  the  right  !•  given,  it  is  no  objec- 
tion to  the  validity  of  an  election  that  the  stockholders  did  not  vote  cnmu- 
latively;  it  not  appearing  that  any  stockholder  claimed  the  right  Schmidt 
T.  Mitchell,  41  S.  W.  929,  19  Ky.  Law  Rep.  763. 

i«o  state  T.  Stockley,  45  Ohio  St  304,  13  N.  B.  279.  In  this  case  it  was 
held  that  a  statute  providing  that  the  directors  of  corporations  ''shall  be  cho- 
sen by  ballot  by  the  stockholders  who  attend  for  that  purpose,  either  in  per- 
son, or  by  lawful  proxies;  each  share  shall  entitle  the  owner  to  as  many 
votes  as  there  are  directors  to  be  elected,  and  a  plurality  of  votes  shall  be 
necessary  for  a  choice,"-— did  not  give  the  right  of  cmnnlatiye  voting.  Cf. 
Schwartz  v.  State,  61  Ohio  St  497,  56  N.  E.  201. 

i«i  Cross  V.  Railway  Co.,  35  W.  Va.  174,  12  S.  B.  1071;  Attorney  General 
v.  Looker,  111  Mich.  488,  69  N.  W.  929 ;  ante,  p.  217. 

i«*Ante,  pp.  206,  484;  State  v.  Greer,  78  Mo.  18& 

i«t  Taylcv  V.  Griswold,  14  N.  J.  Law,  222,  27  Am.  Dec  83;  Com.  v.  Bring- 
hurst  103  Pa.  134,  49  Am.  Rep.  119;  Philips  v.  Wlckham,  1  Paige  (N.  Y.)  590; 
People  V.  Twaddell,  18  Hun  (N.  Y.)  427;  McKee  v.  Home  Sav.  &  T.  Co.,  122 
Iowa,  731,  98  N.  W.  609. 

!•*  Taylor  v.  Griswold,  supra. 

16B  Com.  V.  Detwiller,  131  Pa.  614,  18  Atl.  900,  992,  7  L.  R.  A.  357,  360: 
State  V.  Tudor,  5  Day  (Conn.)  329,  5  Am.  Dec.  162;  People  v.  Crossley,  69 
111.  195;  Walker  v.  Johnson,  17  App.  D.  C.  144. 
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be  brought  within  the  terms  of  the  statute,  charter,  or  by-law.  Thus, 
where  an  act  of  incorporation  provided  that  each  stockholder  person- 
ally present  should  be  allowed  to  vote  on  the  stock  standing  in  his 
name,  and  that  each  stockholder,  "being  a  citizen  of  the  United 
States,''  might  vote  by  proxy,  it  was  held  that  an  alien  stockholder 
could  not  vote  by  proxy.*** 

A  proxy  to  vote  stock  can  only  be  pven  by  the  legal  owner  of  the 
stock  at  the  time  the  vote  is  to  be  cast.  "The  right  of  voting  stock 
is  inseparable  from  the  right  of  ownership.  The  one  follows  as  a 
sequence  from  the  other,  and  the  right  to  vote  cannot  be  separated 
from  the  ownership  without  the  consent  of  the  legal  owner."  **^  It 
follows  that  a  proxy  is  revoked  by  a  sale  of  the  stock,***  and  where  the 
owner  of  stock  dies  a  proxy  to  vote  thereon  can  only  be  g^ven  by  his 
executors.  It  cannot  be  given  by  the  will ;  nor  can  a  provision  in  the 
will  that  the  executors  shall  give  a  proxy  to  a  certain  person  entitle 
such  person  to  vote  the  stock,  if  the  executors  refuse  to  give  the  proxy, 
for  on  the  death  of  the  owner  of  stock  his  ownership  ceases,  and  the 
executors  become  the  owners.***  A  power  of  attorney  or  proxy  to 
vote  stock,  though  in  terms  irrevocable,  may  nevertheless  be  revoked  at 
any  time  before  the  vote,  if  it  is  not  coupled  with  an  interest.*^* 

A  proxy  or  power  of  attorney  to  vote  stock  must,  of  course,  be  suffi- 
cient to  show  the  inspectors  that  the  agent  is  acting  by  the  authority 
of  the  principal,  but  no  peculiar  formality  is  required.  It  is  sufficient 
if  it  appears  on  its  face  to  confer  the  requisite  authority,  and  is  free 
from  all  reasonable  grounds  of  suspicion  of  its  genuineness  and  au- 
thenticity.*^* 

Voting  Trusts  and  Pooling  Agreements. 

How  far  it  is  possible  to  tie  up  a  majority  of  the  stock  of  a  corpora- 
tion by  a  surrender  on  the  part  of  stockholders  of  the  voting  power, 
so  that  the  control  may  be  secured  for  the  support  of  a  continuous 
policy  of  management,  is  a  question  on  which  ^e  authorities  are  not 
in  agreement.  Such  a  result  has  been  sought  to  be  attained  in  various 
ways,  sometimes  by  an  agreement  between  stockholders  to  vote  to- 
gether, sometimes  by  an  agreement  by  which  proxies  are  g^ven  to 
trustees  with  power  to  vote  as  they  may  be  directed  or  may  determine, 
sometimes  by  an  agreement  by  which  the  stock  is  transferred  to  trustees 

i««  In  re  Barker,  6  Wend.  (N.  T.)  509. 

i«7  Tunis  Y.  Railroad  Ck>.,  149  Pa.  70,  24  Atl.  88, 16  L.  R.  A.  065. 

16 1  Ryan  y.  Seaboard  ft  R.  R.  Go.  (G.  G.)  89  Fed.  397. 

i«»Id. 

iTo  Woodruff  T.  Railroad  Go.  (G.  C.)  30  Fed.  91;  Schmidt  v.  Mitchell,  41 
8.  W.  929,  19  Ky.  Law  Rep.  763;  Market  St.  Ry.  Ck>.  y.  HeUman,  109  CaL 
571,  42  Pac.  225. 

iTi  In  re  St  Lawrence  Steamboat  Go.,  44  N.  J.  Law»  529. 
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with  power  to  vote.*'*  Some  courts  have  held  or  declared  broadly 
that  the  power  to  vote  is  inseparable  from  the  beneficial  ownership  of 
the  stocky  and  that  all  such  agreements  or  devices  by  which  the  stock- 
holders combine  to  place  the  voting  power  of  their  shares  in  others 
are  illegal,  upon  the  ground  that  eadi  stockholder  is  entitled  to  the 
free  exercise  of  the  judgment  of  the  other  stockholders  and  that  each 
must  be  free  to  cast  his  vote  for  what  he  deems  the  best  interest  of 
the  corporation."*  Other  courts  have  sustained  such  agreements  in 
one  form  or  another.*'* 

It  is  generally  held  that  stockholders  may  lawfully   combine  to\ 
control  the  management  of  the  corporation,  and  that  an  agreement  I 
to  vote  as  a  unit  for  such  policy  as  the  majority  of  them  may  deter-/ 
mine  is  not  illegal,  but  that  such  agreement  is  revocable.*'*    Thus 
where  several  purchasers  of  stock  agreed  that  they,  would  for  five 
years  retain  the  power  to  vote  in  one  body,  the  vote  to  be  determined 
by  ballot  between  them,  the  agreement  was  sustained.*'*     But  a  con- 
tract in  regard  to  elections,  which  provides  that  a  lucrative  position 
shall  be  given  to  a  party  to  the  contract,  is  illegal.*" 

ITS  For  a  full  discussion,  see  Cook,  Ck>rp.  §  622  et  seq.;  10  Gyc.  341  et  seq. 

iTt  Harrey  t.  Linyille  Imp.  Co.,  118  N.  O.  688,  24  8.  E.  489,  32  L.  R.  A. 
265,  54  Am.  St.  Hep.  749.  See,  also,  Griffith  y.  Jewett,  15  Wkly  Law  Bui. 
419;  Moses  t.  Scott,  84  Ala.  608,  4  South.  742;  Gage  v.  Fisher,  5  N.  D.  297. 
65  N.  W,  809,  31  L.  R.  A.  557;  Kreissl  v.  Distilling  Co.,  61  N.  J.  Bq.  5,  47  Atl. 
471;  Warren  y.  Pim,  66  N.  J.  Bq.  853,  69  Atl.  778;  Bostwick  ▼.  Chapman 
(Shepaug  Voting  Trust  Cases),  60  Conn.  558,  24  Atl.  82.  In  Sh^aug  Voting 
Trust  Cases,  supra,  a  syndicate  owning  a  majority  of  the  stock  of  a  rail- 
road company  had  the  title  put  in  a  trust  company  to  vote  ^or  flye  yean  ac- 
cording to  the  direction  of  a  committee,  who  had  no  title  to  the  stock.  The 
agreement  secured  a  secret  personal  adyantage  to  the  members  of  the  syn- 
dicate, and  was  illegal  on  that  ground.  In  Fisher  y.  Bush,  35  Hun  (N.  Y.) 
641,  it  was  held  that  an  agreement  among  stockholders  not  to  giye  proxies 
was  contrary  to  public  policy. 

1T4  Mobile  &  O.  R.  Co.  y.  Nicholas,  98  Ala.  92,  12  South.  723;  Smith  y. 
San  Francisco  &  N.  P.  Ry.  Co.,  115  Cal.  584,  47  Pac  582,  35  L.  R.  A.  309, 
56  Am.  St  Rep.  119 ;  Brightman  y.  Bates,  175  Mass.  105,  55  N.  E.  809.  And 
see  Chapman  y.  Bates,  61  N.  J.  Bq.  658,  47  Atl.  638,  88  Am.  St  Rep.  469; 
Cf.  Warren  y.  Pim,  supra. 

iTBFaulds  y.  Yates,  57  111.  416.  11  Am.  Rep.  24.  And  see  Hayemeyer  y. 
Havemeyer,  43  N.  Y.  Supes.  Ct  506,  45  N.  Y.  Super.  Ct  464,  affirmed  86  N. 
Y.  618;  Beitman  y.  Steiner,  98  Ala.  241,  13  South.  87;  Sulliyan  y.  Parkes, 
69  App.  Diy.  221,  74  N.  Y.  Supp.  787. 

IT 6  Smith  y.  San  Francisco  &  N.  P.  Ry.  Co.,  115  Cal.  584,  47  Pac  682,  85 
L.  R.  A.  309,  56  Am.  St.  Rep.  119.  In  this  case  the  agreement  was  held  ir- 
revocable.   And  see  Brightman  y.  Bates,  175  Mass.  105,  55  N.  B.  809. 

177  Guernsey  y.  Cook,  120  Mass.  601:  West  v.  Camden,  186  U.  S.  507,  10 
Sup.  Ct  838,  84  L.  Bd.  254;  Gage  y.  Fisher,  5  N.  D.  297,  65  N.  W.  809,  81 
L.  R.  A.  557;  Snow  y.  Church,  13  App.  Diy.  106,  42  N.  Y.  Supp.  1072;  With- 
ers y.  Edmonds,  26  Tex.  Ciy.  App.  189,  62  &  W.  786. 

Clamk  Oobp.(2d  Bd.)-^W 
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A  contract  between  stockholders,  whereby  they  give  proxies  to  trus- 
tees with  power  to  vote  as  they  shall  determine,  without  transfer  of  the 
shares,  is  not  illegal ;  but  the  proxies,  although  irrevocable  in  terms,  are 
nevertheless  generally  held  to  be  revocable.*^*  It  has  been  held,  how- 
ever, in  Alabama,  that  where,  in  order  to  prevent  foreclosure  of  a  rail- 
road, the  creditors  and  stockholders  entered  into  an  agreement  by  which 
the  claims  of  the  creditors  were  transferred  to  trustees,  in  whom,  by  ir- 
revocable power  of  attorney,  the  right  to  vote  the  stock  was  vested 
until  the  debts  should  be  paid,  the  power  was  not  subject  to  revoca- 
tion."* 

In  Massachusetts  a  contract  between  stockholders  whereby  they 
transfer  their  stock  to  trustees  and  invest  them  with  power  to  vote 
upon  it  on  such  terms  as  they  may  determine  has  been  declared  to  be 
legal,  and  it  was  said  that  if  the  trust  was  an  active  one  it  could  not 
be  terminated  at  will,  and  that  it  might  be  held  that  the  duty  of. 
voting  incident  to  the  legal  title  made  such  trust  an  active  one.^**    In 

ITS  Brown  v.  Steamship  Go.,  6  Blatchf.  525,  Fed.  Gas.  No.  2,025.  And  see 
Vanderbllt  v.  Bennett,  6  Pa.  Go.  Ot.  B.  193;  Woodruff  v.  Bailroad  Go.  (G. 
G.)  dO  Fed.  91;  Glowes  t.  Miller,  00  N.  J.  Bq.  179,  47  Atl.  345.  Such  Hb 
agreement  was  held  unlawful  in  Bostwlc^  v.  Ghapman  (Shepaug  Voting 
Trust  Gases),  snpra. 

iT»  Mobile  &  O.  R.  Go.  T.  Nicholas,  98  Ala.  92,  12  South.  723.  The  court 
said:  "We  have  examined  case  after  case,  and  find  generally  that  the  agree- 
ments declared  void  by  the  courts,  where  the  power  to  vote  was  separated 
from  the  stockholder  and  vested  in  third  persons,  were  under  circumstances 
which  showed  that  the  purpose  to  be  accomplished  was  unlawful,  such  as 
the  courts  would  not  sanction  if  the  principal  had  voted,  and  not  a  proxy; 
and,  in  case  of  a  mere  dry  trust,  it  is  held  that  the  stockholder  might  revoke 
a  power  of  attorney  in  form  irrevocable.  The  doctrine  as  to  dry  trust  does 
not  arise  in  this  case.  *  *  *  If  there  were  no  precedents,  upon  principle, 
we  would  hold  that,  in  determining  the  validity  of  an  agreement  which 
provides  for  the  vesting  of  the  voting  power  m  a  person  other  tnan  tne 
stockholder,  regard"  "shoum  De  nad  to  tFe~conQltion  or  the  parries,  tne^ur^ 
pose  to  be  accomplished,  the  consideration  "7)f  tlie" "undertaking,  interests 
which  have  been  surrendered,  rights  acquired,  and  thf^^j^nnnaufln^iM  Uf-rr 
suit  Tbejlaw  does  not  make  contracts  for  parties.  Neither  will  it  annul 
them,  except  to  preserve  its  own  majesty,  and  to  conserve  the  greater  inter- 
est of  the  public.'' 

ISO  Brlghtman  v.  Bates,  175  Mass.  105,  55  N.  B.  809.  In  this  case  it  was 
held  that  an  agreement  to  form  a  syndicate  to  gain  control  of  a  company  and 
advantage  to  the  members,  the  members  subscribing  for  a  certain  number  of 
shares  of  stock  at  a  stated  price,  and  agreeing,  after  the  purchase  of  the 
stock,  to  enter  into  a  pooling  contract,  whereby  all  syndicate  stock  shaU  be 
voted  by  a  committee  of  five  of  the  subscribers  "at  each  annual  meeting  for 
a  period  of  not  less  than  three  years  for  such  board  of  directors  as  shall  be 
named,"  with  power  reserved  to  fill  vacancies  on  the  committee,  is  not  lUegal 
as  an  attempt  on  the  part  of  the  stockholders  to  deprive  themselves  of  th^r 
deliberative  powers  and  duties  as  stockholders;  it  being  possible  that  the 
committee  contemplated  should  act  as  trustees  for  the  stockholders,  and  tt 


ur- 
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view  of  the  necessity  of  a  consistent  policy  and  a  stable  management 
for  large  corporations,  especially  where  money  must  be  provided  for  a 
reorganization,  it  is  difficult  to  see  why  a  voting  trust,  if  formed  in 
good  faith  and  for  the  promotion  of  the  interests  of  the  corporation, 
should  be  regarded  as  opposed  to  public  policy.***  In  several  deci- 
sions, however,  they  have  been  condemned  upon  this  ground.**' 

not  appearing  that  the  "gain  and  advantage''  mentioned  was  to  be  at  the  ex- 
pense of  the  corporation,  or  Intended  to  work  a  wrong  to  the  other  stockhold- 
ers. Holmes,  G.  J.,  said:  "Supposing  that  the  committee  had  been  tmstees, 
what  would  the  syndicate  agreement  have  amounted  to  then?  Merely  an 
agreement  by  each  of  the  trustees  to  vote  as  they  should  jointly  agree  to 
vote,  and  an  agreement  by  the  subscribers  not  to  demand  back  their  shares 
for  three  years.  The  latter  term  certainly  is  not  Illegal,  whether  valid  or  not 
A  stockholder  has  a  right  to  put  his  shares  in  trust,  whatever  his  motlva 
If  the  trust  Is  an  active  one,  he  cannot  terminate  it  at  will;  and  the  attempt 
to  cut  himself  off  by  contract,  Instead  of  by  the  imposition  of  duties,  from 
ending  it,  certainly  is  not  enough  to  poison  the  covenant  with  the  plaintiff. 
♦  ♦  •  It  might  be  held  that  the  duty  of  voting  incident  to  the  legal  title 
,UQade  such  a  trust  an  acQye  one'In  aJTcases.  As  to  the  arrangement  for  the 
trustees" uniting  to  elect  their  candidates,  the  decisions  of  other  states  show 
that  such  arrangements  have  been  upheld^  and  we  do  not  think  that  it  needs 
argument  to  prove  that  they  are  lawful.  If  stockholders  want  to  make  their 
poa^er  felt,  they  must  unite.  There  is  no  reason  why  a  majority  should  not 
-Agrep  to  keep  together."  See,  also,  Chapman  v.  Bates,  61  N.  J.  iflq.  008,  47 
Atl.  638,  88  Am.  St  Bep.  459.  But  see  Warren  v.  Pim,  66  N.  J.  Bq.  858,  60 
Aa  778. 

181  In  New  York  voting  trusts  are  authorized,  subject  to  restrictions,  by 
statute.     Laws  1901,  p.  975,  c.  855. 

is> Harvey  v.  Llnville  Imp.  Co.,  supra;  Boetwick  v.  Chapman  (Shepaug 
Voting  Trust  Cases),  supra.  And  see  Warren  v.  Pim,  supra,  in  which  seven 
members  of  the  court  held  the  voting  trust  to  be  contrary  to  public  policy, 
and  six  dissented.  Swayze,  J.,  dissenting,  said:  "If  the  only  object  to  the 
voting  trust  is  to  secure  permanency  of  management,  with  a  view  to  what 
the  stockholders  honestly  consider  to  be  the  best  interests  of  the  corpora- 
tion, I  see  no  objection  to  the  adoption  of  any  necessary  means  authorized 
by  the  statute  to  secure  that  end.  When  it  is  said  that  the  stockholder  of 
a  corporation  Is  entitled  to  the  benefit  of  the  judgment  of  every  other  stock- 
holder in  the  management  of  the  affairs  of  the  corporation,  it  cannot  be 
meant  that  he  is  entitled  to  hamper  in  any  way  the  free  and  honest  exer- 
cise of  his  fellow  stockholders'  judgment  He  may  on  each  occasion  act  as 
he  chooses,  and,  as  Chief  Justice  Holmes  intimated  in  Brlghtman  v.  Bates, 
175  Mass.  105,  55  N.  B.  810,  the  question  is  whether  it  is  unlawful  to  con- 
tract to  do  what  it  is  perfectly  lawful  to  do.  The  legality  of  the  purpose 
must  depend  upon  the  good  faith  of  the  stockholder,  and  upon  whether  his 
purpose  is  the  general  welfare  of  the  corporation.  If  it  is,  I  cannot  believe 
that  purpose  is  made  illegal  merely  because  he  may  think  that  the  general 
welfare  of  the  corporation  will  be  promoted  by  securing  permanency  of 
management  for  a  long  series  of  years.  The  fact  that  the  voting  power  is 
surrendered  for  a  long  series  of  years  may  be  an  important,  or  even  a  oen- 
troUing,  fact  in  determining  the  question  of  good  faith  of  the  stockholder. 
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Effect  of  Illegal  Reception  or  Rejection  of  Votes. 

When  illegal  votes  arc  offered,  objection  must  be  raised  at  the  time. 
If  they  are  not  challenged,  their  receipt  will  afford  no  ground  for  set- 
ting the  election  aside.*  •• 

Before  a  stockholder  can  complain  that  his  vote  was  not  taken  at  a 
stockholders'  meeting,  he  must  show  that  he  offered  to  vote,  or  that 
he  properly  presented  his  claim  of  right  to  vote,  and  that  it  was  ex- 
cluded.*** If  the  charter  and  by-laws  prescribe  no  different  rule,  and 
the  meeting  appoints  no  tellers  or  inspectors  for  the  purpose,  it  is 
for  the  meeting  to  determine,  in  the  first  instance,  the  right  to  vote. 
The  president  of  the  corporation  or  chairman  of  the  meeting  has  no 
right  to  pass  upon  it  And  one  who,  upon  an  adverse  opinion  ex- 
pressed by  that  officer,  refrains  from  offering  his  vote,  and  does  not 
present  his  claim  of  right  to  the  meeting  for  it  to  pass  upon,  cannot 
be  heard  afterwards  to  complain.*** 

It  is  not  a  valid  objection  to  an  election  that  illegal  votes  were  re- 
ceived, or  legal  votes  rejected,  unless  the  majority  is  thereby  chan- 
ged.*** And,  to  set  aside  an  election  on  such  a  ground,  it  must  be 
made  to  appear  affirmatively  that  the  majority  is  changed.  Such  a 
result  will  not  be  presumed.**^ 

A  case  may  readily  be  conceived  where  such  action  would  indicate  bad  faith, 
and  a  desire  to  secure  an  advantage  of  a  fellow  stockholder,  rather  than 
the  good  of  the  corporation.  But  can  it  be  contended  that.  If  a  corporation 
finds  it  necessary  to  borrow  money  upon  bonds  issued  for  a  long  term  of 
years,  the  stockholders  cannot,  consistently  with  public  policy,  in  order  to 
secure  the  loan,  vest  the  management  of  the  corporation  in  hands  satisfac- 
tory to  the  lenders  and  for  a  term  commensurate  with  the  loan?  Nor  do  I 
think  that  it  can  be  said  to  be  contrary  to  public  policy  for  stockholders  to 
combine  for  a  long  term  of  years,  because  such  a  combination  may  enable 
a  minority  to  control  the  corporation.  Practically  the  only  way  in  which 
holders  of  small  amounts  of  stock  can  protect  themselves  at  all  is  by  means 
of  a  combination  by  which  they  act  together.  If  this  Is  not  permitted  to 
them,  large  stockholders,  even  though  they  may  not  hold  a  majority  of  the 
stock,  will  possess  a  great  advantage  in  the  management  of  the  corporate 
affairs,  and  I  cannot  see  how  public  policy  is  violated  by  allowing  small 
stockholders  to  make  their  union  effective  by  making  it  endure  for  more 
than  three  years." 

188  In  re  Election  of  Directors  of  Chenango  County  Mut  Ins.  Co.,  19  Wend. 
(N.  Y.)  635. 

1S4  State  V.  Chute,  34  Minn.  135^  24  N.  W.  353. 

i««  Id. 

is«  See  Trustees  of  School  Dlst.  No.  3  v.  Gibbs,  2  Gush.  (Mass.)  39,  45;  In- 
habitants of  First  Parish  in  Sudbury  v.  Steams,  21  Pick.  (Mass.)  148;  Wardr 
ens  of  Christ  Church  v.  Pope,  8  Gray  (Mass.)  140;  Bx  parte  Murphy,  7  Cow. 
(N.  T.)  158;  In  re  Election  of  Directors  of  Chenango  County  Mut  Ins.  Co.» 
19  Wend.  (N.  Y.)  635;  In  re  Argus  Co.,  138  N.  Y.  557,  34  N.  B.  888,  391, 

i«T  Bx  parte  Murphy,  7  Cow.  (N.  Y.)  153. 
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Where  votes  rejected  by  inspectors  at  an  election  of  directorsX 
which,  if  received,  would  have  elected  certain  candidates,  are  ad-\ 
judged  to  have  been  erroneously  rejected,  the  only  remedy  is  to  set  I 
aside  the  election.  The  court  has  no  power  to  declare  those  candi*  [ 
dates  elected  for  whom  the  votes  would  have  been  cast  if  they  had  \ 
been  received.^**  But  the  court  may  vacate  the  seats  of  directors  1 
elected  by  illegal  votes,  and  declare  those  elected  who  received  a  ma-  / 
jority  of  the  legal  votes.*** 


BIiEOTION  AND  APPOIHTMElfT  OF  OTFIOEBM  AND  AGSNTS. 

189*  Brerj  priTate  eorpovatioii  luui  tlie  InlierM&t  power  to  appoint  of- 
floera  and  amenta  to  supervifle  and  maiiBge  its  affairs. 

190«  No  particniar  formalitioa  aro  neoessary  in  tlie  appointment  of 
offloen  and  agents,  ezeept  raoh  as  may  be  prescribed  by  tbo 
obarter  or  by-laws. 

« 

A  corporation,  being  impersonal,  can  only  transact  its  business  and 
make  contracts  through  tiie  intervention  of  agents.  Generally,  the 
charter  of  a  modern  corporation  provides  what  officers  and  agents 
shall  manage  the  affairs  of  the  company.  Usually,  the  management 
is  vested  in  a  board  of  directors,  trustees,  or  managers,  who  are  to  be 
elected  periodically  by  the  stockholders.  If  the  charter  is  silent  on 
the  subject,  the  stockholders  may  nevertheless  elect  directors,  and 
invest  them  with  the  supervision  and  management  of  the  corporate 
affairs,  for  the  power  to  appoint  agents  is  inherent  in  all  private  cor- 
porations.^*®  A  person,  in  becoming  a  member  of  a  private  corpora- 
tion, impliedly  consents  that  it  shall  be  represented  by  such  officers 
and  agents  as  are  reasonably  necessary  for  the  transaction  of  its 
business,  and  that  they  shall  possess  such  powers  and  perform  such 
duties  as  are  ordinarily  possessed  and  performed  by  such  officers  and 
agents.*** 

In  the  appointment  of  officers  and  agents  of  a  corporation,  no  par- 
ticular formalities  are  necessary,  except  in  so  far  as  they  may  be 

18 « In  re  Election  of  Directors  of  Long  Island  R.  Co.,  19  Wend.  (N.  Y.)  87, 
32  Am.  Dec.  429;  People  v.  Phillips,  1  Denio  (N.  Y.)  888,  896;  Grommes  v. 
Sulliyan,  81  Fed.  45,  26  G.  G.  A.  820,  48  U  R.  A.  419. 

190  Ex  parte  Desdoity,  1  Wend.  (N.  Y.)  98.  A  stockholder  may  obtain  an 
injunction  to  restrain  persons  illegally  elected  directors  from  acting.  Rey- 
nolds y.  Bridenthal,  57  Neb.  280,  77  N.  W.  65a 

i»o  Ang.  &  A.  Corp.  §  231;  Hnrlbnt  y.  Marshall,  62  Wis.  590,  22  N.  W. 
852,  855. 

i»i  Protection  Life  Ins.  Co.  y.  Foote^  79  Ilk  861. 
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prescribed  by  the  charter  or  by-laws.  A  seal  is  not  necessary  unless 
it  is  so  required.***  Nor  is  a  formal  vote  necessary.  "Where  one 
has  the  actual  charge  and  management  of  the  general  business  of  a 
corporation,  with  the  knowledge  of  the  members  and  directors,  this 
is  evidence  of  his  authority,  without  showing  any  vote  or  other  cor- 
porate act  constituting  him  the  agent  of  the  corporation."  *••  Usually 
a  board  of  directors  is  elected  by  the  stockholders,  aftd  the  directors 
appoint  other  officers  and  agents.**^  Like  a  natural  person,  as  we 
shall  see,  a  corporation  may  become  liable  for  the  acts  of  a  person  as 
its  agent  by  allowing  him  to  appear  as  having  authority  to  act  for 
it***  And  it  may  ratify  and  render  binding  acts  done  without  pre- 
vious authority.*** 


QUAUFIOATIOm  or  DIBSCTORS  OB  OTHEB  OFFIOEBS. 

191*  No  partiovlav  qvalUleatiom  ii  mme^amaj  for  Alreotom  or  oilier  of- 
floors^  walmam  roqvired  by  Btatato,  or  by  the  obarter  or  by-lawo; 
b«t  tlioy  aro  ^anmwmXLj  lo  expressly  required  to  be  itoekliolders. 


Unless  required  by  statute,  or  by  the  charter  or  by-laws  of  the  cor- 
poration, a  person,  to  be  a  director  or  other  officer,  need  have  no  par- 
ticular qualifications.  He  is  generally  required  to  be  a  stockholder, 
and,  even  in  the  absence  of  any  such  requirement,  directors  are  usu- 
ally chosen  by  the  stockholders  from  their  own  number;  but  there 
is  no  rule  of  law  that  makes  the  ownership  of  stock  an  indispensa- 
ble qualification  of  a  director,  where  there  is  no  such  express  require- 
ment.**' Where  a  director  is  required  to  be  a  stockholder,  it  has 
been  held  sufficient  if  he  holds  stock  and  appears  as  owner  on  the 
books  of  the  corporation,  though  the  share  may  have  been  transferred 
to  him  merely  for  the  purpose  of  qualifying  him ;  *••  but  this  is  doubt- 
its  Bank  of  Ck>lumbia  y.  Patterson's  Adm*r,  7  Granch,  299,  3  L.  Bd.  351,  1 
Cnmming,  Gas.  Priy.  Gorp.  112;  1  Mor.  Priy.  Gorp.  §  504;  ante,  p.  155. 

i»s  Goodwin  y.  Screw  Go.,  34  N.  H.  378,  1  Gumming,  Oaa  Priy.  Gorp.  119. 
And  see  Sherman  Center  Town  Go.  y.  Swlgart,  43  Kan.  292,  28  Pac.  569,  19 
Am.  St  Rep.  137. 
i»4  Post,  p.  47a  i**  Post,  p.  484.  i»e  Post,  p.  480. 

itT  Wight  y.  Railroad  Go.,  117  Mass.  226,  19  Am.  Rep.  412 ;  Bristol  Bank 
ft  T.  Go.  y.  Jonesboro  Banking  Trust  Go.,  101  Tenn.  545,  48  S.  W.  228.  Gontra, 
dictum  In  Penobscot  R.  Go.  y.  Dummer,  40  Me.  172,  63  Am.  Dec  654.  Where 
statute  so  requires,  on  sale  of  his  stock  a  director  ceases  to  be  director. 
Oudin  ft  B.  Fire  Glay  Min.  &  Mfg.  Go.  y.  Gonlan,  34  Wash.  216,  75  Pac.  798. 
i»«  State  y.  Leete,  16  Ney.  242;  In  re  Argus  Printing  Go.,  1  N.  D.  435,  48 
N.  W.  347,  12  L.  R.  A.  781,  26  Am.  St  Rep.  639.  One  who  holds  stock  as 
executor  may  be  a  director.  Schmidt  y.  Mitchell,  101  Ky.  570,  41  S.  W.  929, 
72  Am.  St  Rep.  427. 
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ful,  for  such  a  requirement  seems  dearly  to  contemplate  beneficial 
ownership  of  stock  by  directors.*** 

In  the  absence  of  express  prohibition,  a  nonresident  may  be  a  di- 
rector ;  and  where  directors  are  required  to  be  stockholders,  and  non- 
residents are  not  prohibited  fi:om  owning  stock,  a  nonresident  stock- 
holder may  be  a  director.*®*  But  in  some  states  the  directors,  or 
at  least  a  certain  number  of  them,  are  expressly  required  to  be  resi- 
dents of  the  state.*** 

In  the  absence  of  express  provision  to  the  contrary,  a  director  may 
at  the  same  time  hold  some  other  office,  as  cashier,  treasurer,  presi- 
dent, etc.***    Indeed,  it  is  generally  so. 

Persons  dealing  with  a  corporation  are  not  bound  to  inquire  into 
the  qualifications  of  those  whom  the  corporation  holds  out  as  its  di- 
rectors. If  a  corporation  elects  a  person  or  director  who  is  ineligible 
to  the  office,  under  the  by-laws,  and  permits  him  to  act  as  such,  it 
will  be  bound  by  his  acts  as  director.*** 


powms  or  dibectobs,  ETa 


198.  Wliere  the  s^neval  management  of  a  oospovation  Is  intrusted  to  a 
board  of  dlreetore  or  other  ofieen,  they  have  the  power  to 
Mnd  the  eorporatlom  by  any  aet  or  eontraot  within  the  powers 
eonf erred  upon  it»  exeept  that  they  eannot  elEeet  any  sreat 
and  radieal  ehance  in  the  organisation  of  the  body,  without 
the  assent  of  the  stoekholders,  unless  the  power  is  expressly  oon^ 
f erred.  The  board  of  directors  may  delegate  an  authority  to  a 
committee,  or  to  one  of  their  own  number,  or  to  third  persons, 
to  do  acts  for  the  company.  And  they  may  ratify  aets  done 
without  such  previous  authority*  They  cannot,  however,  dele- 
gate the  exercise  ef  a  discretion  Tested  in  them. 

Where  the  directors  are  given  the  management  and  control  of  the 
corporation,  and  there  are  no  express  limitations  on  their  power, 
they  are  competent  to  make  any  contract  which  may  be  necessary 
or  fit  and  proper  to  enable  the  corporation  to  accomplish  the  pur- 

f  In  Re  Ellas,  17  Misc.  Rep.  718,  40  N.  Y.  Snpp.  910,  it  was  held  tbat  the 
New  York  law  proyidlng  that  "the  directors  of  eyery  stock  corporation  shall 
be  chosen  from  the  stockholders,"  and  that,  "If  a  director  shall  cease  to  be  a 
stockholder,  his  office  shall  become  vacant,"  requires  the  beneficial  ownership 
ef  stock,  as  weU  as  the  legal  title,  and  that  a  mere  trustee  of  stock  Is  not 
eUgible  for  the  office  of  director.  And  see  Chemical  Nat  Bank  y.  Colwell, 
132  N  Y  250  80  N*  E3*  044. 

soo'com.  v!  DetwUler,  131  Pa.  614,  18  Ati.  990,  082,  7  L.  R.  A.  357,  360. 

toi  See  Horton  y.  Wilder,  48  Kan.  222,  29  Pac.  566. 

<02  Sargent  y.  Webster,  13  Meta  (Mass.)  497,  46  Am.  Dee.  743. 

SOS  Despatch  Une  of  Packets  y.  Bellamy  ManuTg  Co.,  12  N.  H.  205,  87 
Am.  Dec.  203. 
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poses  of  its  creation.  The  expediency  of  making  such  a  contract  is 
committed  absolutely  to  their  judgment,  and  so  long  as  they  keep 
within  the  power  conferred  upon  the  corporation,  and  act  in  good 
faith,  with  honest  motives  and  for  honest  ends,  their  contracts  are 
valid,  and  conclude  the  corporation  and  the  stockholders.'*^  Being 
invested  with  the  general  management  of  the  business  of  the  com- 
pany, the  management  and  transaction  of  all  business  within  the 
powers  of  the  corporation,  and  the  general  affairs  of  the  corporation, 
devolve  upon  them.***  Thus,  they  may  make  or  authorize  a  valid  as- 
signment of  the  corporate  property  for  the  benefit  of  creditors,  where 
it  is  in  failing  circumstances.*®*  And  they  may  borrow  money,  when 
necessary,  and  mortgage  or  convey  real  estate  or  personal  property 
of  the  corporation  to  pay  or  secure  its  debts.**^  And  they  may  as- 
sign over  securities  belonging  to  the  company,***  or  compromise  a 
claim  or  action  pending  against  it***  And  they  may  accept  an 
amendment  of  the  charter  authorizing  the  corporation  to  take  prop- 
erty under  the  power  of  eminent  domain.*** 

As  we  have  seen  in  a  previous  section,  when  the  charter  of  a  cor- 
poration invests  a  board  of  directors  or  trustees  with  the  power  to 
manage  its  concerns  the  power  is  exclusive,  and  they  alone  can  act. 
The  stockholders  cannot  act,  nor  can  they  interfere  with  the  directors 
in  their  management,  or  control  them  otherwise  than  by  electing 
new  directors.*** 

It  must  not  be  supposed  that  the  powers  of  the  directors  are  un- 
limited.   They  are  only  invested  with  the  power  to  manage  the  affairs 

«04  Park  T.  Locomotive  Works,  40  N.  J.  Bq.  114,  3  Atl.  162. 

<os  See  Eastern  R.  Go.  v.  Boston  &  M.  R.  R.,  Ill  Mass.  125,  15  Am.  Rep.  18. 

206  Wright  V.  Lee,  2  S.  D.  596,  51  N.  W.  706,  714;  Sargent  v.  Webster,  13 
Mete.  (Mass.)  497,  46  Am.  Dec.  743;  Tripp  y.  Bank,  41  Minn.  400,  43  N.  W. 
60;  Chamberlain  y.  Bromberg,  83  Ala.  576,  3  South.  434;  Chase  v.  Tuttle,  55 
Conn.  455,  12  Atl.  874,  3  Am.  St  Rep.  64;  Vanderpoel  y.  Gorman,  140  N.  Y. 
563,  35  N.  E.  932,  24  L.  R.  A.  548,  37  Am.  St  Rep.  601;  Wilkinson  v.  Bauerle, 
41  N.  J.  Eq.  635,  7  Atl.  514;  Hutchinson  v.  Green,  91  Mo.  367,  1  S.  W.  853; 
Calnmet  Paper  Co.  y.  Haskell  Show  Printing  Co.,  144  Mo.  331,  45  S.  W.  1116, 
66  Am.  St  Rep.  425;  Boynton  v.  Roe,  114  Mich.  401,  72  N.  W.  257. 

SOT  Bnrrill  y.  Bank,  2  Mete.  (Mass.)  163,  35  Am.  Dec.  395,  W.  D.  Smith,  Cas. 
CoTj),  112;  Saltmarsh  y.  Spaulding,  147  Mass.  224,  17  N.  E.  316.  They  may 
not  pledge  the  future  earnings.  Brown  y.  Bradford,  103  Iowa,  378,  72  N.  W. 
648. 

so 8  President  Directors  ft  Ompany  of  Northampton  Bank  y,  Pepoon,  11 
Mass.  288. 

so*  Donohoe  y.  Mining  Co.,  66  Cal.  317,  5  Pac.  495;  Chambers  y.  Chambers 
&  McKee  Glass  Co.,  185  Pa.  105,  39  Atl.  822. 

sio  Eastern  R.  Co.  y.  Boston  &  M.  R.  Co.,  Ill  Mass.  125,  15  Am.  Rep.  18; 
ante,  p.  47. 

311  Ante,  p.  433. 
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of  the  corporation,  and  here  their  authority  ends.  They  have  no 
power  to  effect  any  radical  change  in  the  organization  of  the  body 
without  the  consent  of  the  stoclcholders.  Such  powers  are  impliedly 
reserved  to  the  stockholders.  Thus,  where  the  charter  of  a  corpora- 
tion empowers  it  to  increase  its  capital  stock,  or  to  make  any  other 
fundamental  change,  but  does  not  provide  by  whom  the  power  is  to  be 
exercised,  it  cannot  be  exercised  by  the  board  of  directors  without 
the  assent  of  the  stockholders.*^*  Nor,  on  the  same  principle,  can 
the  board  of  directors  wind  up  the  affairs  of  the  company,  and  dispose 
of  all  its  property,***  unless  it  is  insolvent,  in  which  case,  as  wc  have 
seen,  they  may  make  an  assignment  for  the  benefit  of  creditors.*** 

The  directors  can  lawfully  do  no  act  that  is  not  within  the  powers 
conferred  upon  the  corporation  by  its  charter.  If  they  attempt  to 
do  so,  and,  for  any  reason  relief  cannot  be  obtained  through  the  cor- 
poration, a  stockholder  may  maintain  a  suit  to  enjoin  them.*** 

Unauthorized  acts  or  contracts  done  or  entered  into  by  the  di- 
rectors may  be  ratified  by  the  stockholders,  if  within  the  powers  of 
the  corporation,  and  ratification  will  be  implied  if  they  delay  for  an 
unreasonable  time  to  take  steps  to  set  the  transaction  aside.*** 

Directors  de  Facto. 

Directors  de  facto,  holding  office  under  color  of  an  election,  and 
having  charge  of  the  affairs  of  a  corporation,  are  capable  of  binding 
the  corporation  in  all  matters  legitimately  devolving  upon  directors; 
and  the  fact  that  their  election  was  void  and  is  set  aside,  and  they 
are  removed  from  office,  cannot  affect  the  validity  and  binding  effect 
of  their  acts  while  in  office.**^ 

Appointment  of  Agents — Ratification. 

The  board  of  directors,  having  general  superintendence  and  active 
management  of  the  affairs  of  a  corporation,  constitute  the  corpora- 
tion, to  all  purposes  of  dealing  with  others  on  its  behalf,  and  do  not 
exercise  a  delegated  authority,  in  the  sense  of  the  maxim,  "Delegatus 
non  potest  delegare,"  like  agents  and  attorneys  who  exercise  the 
powers  especially  conferred  upon  them,  and  no  others.    Therefore 

>ia  Com.  T.  Cullen,  13  Pa.  133,  53  Am.  Dec.  450;  ante,  p.  847* 

ai«  1  Mor.  Priv.  Corp.  §  513;  Consolidated  Water-Power  Co.  ▼.  Nash,  109 
Wis.  490,  85  N.  W.  485;  Forrester  y.  Butte  &  Montana  Consol.  a  &  S.  M.  Co., 
21  Mont  544,  55  Pac.  229,  858. 

214  Ante,  p.  473.  no  Ante,  p.  875. 

ai«  State  v.  Smith,  48  Vt.  266;  Steger  t.  Davis,  8  Tex.  CIt.  App.  23,  27  S. 
W.  1068 ;  Aurora  Agricultural  &  H.  Soc.  t.  Paddo<^,  80  IlL  263;  Beichwald  y. 
Hotel  Co,  106  IlL  439;  post,  p.  486. 

tiT  Mining  Co.  T.  Anglo-Califomian  Bank,  104  U.  S.  192,  26  L.  IQd.  707.  And 
see  Barrel!  ▼.  Lake  View  Land  Co.,  122  Cal.  129,  54  Pac.  594 ;  Collier  ▼.  Con- 
solidated By.,  L.  &  R.  Co.,  70  N.  J.  Law,  313,  57  Atl.  417.  But  see  Schwab 
T.  Frisco  Min.  &  Mill  Co.,  21  Utah,  258,  60  Pac.  940. 
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a  board  of  directors  may  delegate  an  authority  to  a  committee,  or  to 
one  of  their  own  number,  or  to  some  other  officer,  or  to  outsiders,  if 
they  choose,  to  do  acts  for  the  company.*^'  Thus,  they  may  authorize 
a  committee  of  their  own  number  to  alienate  or  mor^ge  real  estate ; 
and  such  authority  necessarily  implies  an  authority  to  execute  suitable 
and  proper  instruments  for  that  purpose,  and  to  affix  the  corporate 
seal  to  an  instrument  requiring  it*^*  And  the  board  may  author- 
ize one  of  their  number,  or  some  other  officer,  to  assign  over  any 
securities  belonging  to  die  company  which  it  has  the  power  to  as- 
sign,""*  or  to  execute  notes  for  money  loaned  to  the  company."** 

But  the  board  cannot  delegate  to  an  agent  the  power  to  exercise 
the  discretion  conferred  upon  them  by  the  charter.  Thus,  the  power, 
at  discretion,  to  sell  or  purchase  real  property,  cannot  be  delegated, 
but  the  board  themselves  must  determine  whether  to  purchase  or 
sell.  They  can  delegate  to  an  agent  the  power  to  purchase  or  sell, 
after  they  have  determined  to  do  so,  but  they  cannot  del^;ate  the 
power  to  determine  whether  the  purchase  or  sale  shall  be  made.""" 

The  board  may  ratify  and  render  valid  an  act  done  without  pre- 
vious authority,  in  any  case  where  they  could  have  authorized  it;  and 
they  may  do  so  impliedly  as  well  as  expressly,  as  by  recognizing  the 
act  as  binding  and  acting  upon  it""" 

tit  Potts  T.  Wallace,  146  U.  S.  688,  18  Sup.  Ct  196,  86  L.  Ed.  1185 ;  Sheri- 
dan Blectrlc  L.  Ck>.  t.  Chatham  Nat  Bank,  127  N.  T.  517,  28  N.  E.  467. 

>!•  BnrrUl  t.  Bank,  2  Mete.  (Mass.)  163,  85  Am.  Dec.  895;  W.  D.  Smith, 
Cas.  Orp.  112. 

sso  President,  Directors  ft  Ck)mpan7  of  Northampton  Bank  y.  Pepoon,  11 
Mass.  288.  See,  also,  Sheridan  Electric  Light  Ck>.  y.  Chatham  Nat  Bank, 
127  N.  Y.  517,  28  N.  B.  467. 

2*1  Leayltt  y.  Mining  Co.,  8  Utah,  265,  1  Pac.  856. 

sss  Bliss  y.  Irrigation  Co.,  65  Cal.  502,  4  Pac.  507.  See,  also,  Weldenfeld 
V.  Sugar  Run  R.  Co.  (C.  C.)  48  Fed.  615;  Canada-Atlantic  &  Plant  S.  S.  Co. 
V.  Flanders  (C.  C.  A.)  146  Fed.  875;  Tempel  v.  Dodge,  89  Tex.  69,  32  S.  W. 
514,  88  S.  W.  222;  Caldwell  y.  Mntnal  Reserye  F.  L.  Ass'n,  58  App.  Dly.  245, 
65  N.  Y.  Snpp.  826.  Where  by  the  charter  the  powers  of  the  corporation  are 
vested  In  the  stockholders,  they  may  authorize  the  board  to  delegate  Its  pow- 
ers to  an  executiye  committee.  Union  Pac.  Ry.  Co.  y.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  168  n.  S.  564, 16  Sup.  Ct  1178,  41  L.  Ed.  265. 

»8  Bnrrill  y.  Bank,  2  Mete.  (Mass.)  168,  85  Am.  Dec.  895;  W.  D.  Smith, 
Cas.  Corp.  112;  Calumet  Paper  Co.  y.  Haskell-Snow  Printing  Co.,  144  Mo. 
381,  45  S.  W.  1115,  66  Am.  St  Rep.  425. 
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DZBEOTOBS'  MBBTIN68  AND  BlSOI.T7nOir8. 


198.  Wliar*  tka  aianaceittMtt  of  a  oorporattoa  is  Tasted  In  a  board  of 
direetom  or  tnuiteosy  tkoj  are  tko  aseata  of  ike  eorporation 
only  when  legally  aoting  as  a  board*  They  eannot  bind  ike  eor^ 
poratlon  by  IndlTidnal  aetion,  bat  only  when  regnlarly  ae^ 
■enabled  at  a  board  naeetins. 

104.  The  principal  rules  relating  to  dlreetori*  meetings  are  these  t 

(a)  In  the  absenoe  of  express  prohibition*  directors  may  meet,  and 

aet  as  agents  of  the  eorporation,  in  another  state. 

(b)  Notieo  of  the  time  and  plaoe  of  the  meeting  mnst  generally  be* 

glTon  each  direetor,  nnless  the  meeting  is  a  stated  one.     Bat, 
(1)  If  all  the  directors  are  present,  want  of  notiee  is  ImmateriaL 
(8)  If  the  eharter  makes  less  than  all  the  directors  a  qnorom, 
with  power  to  transact  bnsiness»  a«d  does  not  reqnire  no- 
tice, a  qnomm  may  meet  and  transact  business  without  thi 
presence  of,  or  notiee  to,  the  other  directors. 

(c)  In  the  absence  of  express  provision  otherwise,  a  majority  of  the 

directors  constiiate  a  qnoraia,  and  a  majority  of  the  qnorom 
may  decide  any  qnestion  npon  w^hich  they  may  act. 

(d)  A  director  is  disqnaliflod  to  vote  npon  any  resolution  In  w^Ueh  he 

is  personally  interested* 

(e)  Unless  the  eharter  or  by-laws  so  require,  the  Totcs  and  decisions 

of  the  directors  need  not  bo  reeordedi 

Directors  must  Act  as  a  Board. 

Where  the  goverment  of  a  corporation  and  management  of  its 
affairs  are  vested  in  a  board  of  directors  (or,  as  in  some  states,  in  a 
board  of  trustees),  the  legal  effect  is  to  invest  the  directors  with  such 
government  and  management  as  a  board,  and  not  otherwise.  The 
general  rule  is  that  the  governing  body,  as  such,  of  a  corporation,  are 
agents  of  the  corporation  only  as  a  board,  and  not  individually.  They 
have  authority  to  act  for  the  corporation  only  when  regularly  as- 
sembled at  a  board  meeting.  The  separate  action  of  one  or  of  all 
of  the  directors  individually  is  not  the  action  of  the  body  clothed 
with  the  corporate  powers,  and  does  not  bind  the  corporation."^ 

"«  Baldwin  t.  Ganfleld,  26  Hlnn.  48, 1  N.  W.  261.  In  this  case  a  conveyance 
of  land  belonging  to  a  cor];>oratlon  was  executed  in  the  name  of  the  corpora- 
tion by  all  the  directors  acting  separately,  and  not  as  a  board,  and  without 
any  authority  from  the  board.  It  was  held  void  as  a  conveyance,  and  equally 
ineffectual  as  a  contract  to  convey.  See,  also,  In  re  Marseilles  Extension  B. 
Ck>.,  7  Gh.  App.  161 ;  I^Arcy  v.  Railway  Co.,  L.  B.  2  Bxch.  158;  FUon  v.  Brew- 
ing Co.,  60  Hun,  582,  15  N.  Y.  Supp.  67;  Schumm  v.  Seymour,  24  N.  J.  Bq. 
143;  First  Nat  Bank  v.  Christopher,  40  N.  J.  Law,  435,  29  Am.  Rep.  262; 
Gashwiler  v.  Willis,  33  Cal.  11,  91  Am.  Dec.  607;  Cammeyer  v.  United  Church- 
es, 2  Sandf.  Ch.  (N.  Y.)  186;  Stoystown  &  G.  Turnpike  R.  Co.  v.  Graver,  45 
Pa.  386;  Buttrick  v.  Railroad  Co.,  62  N.  H.  413,  13  Am.  St  Rep.  578;  HiUyer 
T.  Mining  Co.,  6  Nev.  51 ;  Calumet  Paper  Co.  v.  Haskell  Show  Prhitlng  Oo^  144 
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Special  Meetings. 

Although,  by  the  rules  of  the  corporation,  the  directors  are  to 
have  stated  meetings,  it  does  not  follow  that  they  can  have  none 
other.  On  the  contrary,  it  is  a  necessary  power,  incident  to  the  faith- 
ful discharge  of  their  trust,  that  they  shall  have  special  or  informal 
meetings  when  the  interests  of  the  corporation  require  it*** 

Place  of  Meeting. 

There  is  nothing  to  prevent  a  corporation  from  acting  by  its  agents 
outside  of  the  state  by  which  it  was  created,  if  the  state  in  which  the 
acts  are  done  raises  no  objection.  A  corporation  cannot  itself  act  out- 
side of  the  state,  for  it  can  have  no  legal  existence  save  in  the  state 
to  whose  laws  it  owes  its  existence.  They  can  have  no  extraterritorial 
effect.***  It  can,  however,  appoint  agents,  and  they  may  act  for  it 
beyond  the  limits  of  the  state.**^  For  most  purposes  the  directors  are 
merely  the  agents  of  the  corporation,  and  act  as  such  in  the  manage- 
ment of  its  affairs.  Therefore,  as  a  general  rule,  in  the  absence  of  ex- 
press provision  to  the  contrary,***  they  may  hold  their  meetings,  and  act 
for  the  corporation,  in  another  state  than  that  by  which  it  was  cre- 
ated.*** Thus,  it  has  been  held  that  they  may  meet  outside  the  state, 
and  confer  authority  upon  an  agent  to  execute  a  deed,  mortgage,  or 
other  instrument  for  the  corporation,***  or  appoint  a  secretary.*** 

Mo.  831,  45  S.  W.  1115,  66  Am.  St  Rep.  425;  Morrison  y.  Wilder  Gas  Co.,  91 
Me.  492,  40  Atl.  642,  64  Am.  St  Rep.  257;  Peirce  y.  Morse  Ollyer  Bldg.  Co., 
94  Me.  406,  47  Atl.  914;  Monroe  Mercantile  Co.  y.  Arnold,  108  Ga.  449,  34  S. 
B.  176;  Broughton  v.  Jones,  120  Mich.  462,  79  N.  W.  691.  In  Vermont  the 
rule  seems  otherwise.  In  Bank  of  MIddlebnry  y.  Rutland  &  W.  R.  Co.,  30 
Vt  159,  it  was  held  that  directors  could  bind  their  corporation  by  acting 
separately,  If  this  was  their  usual  practice  in  transacting  the  corporate  busi- 
ness. See,  also,  Longmont  Supply  Ditch  Co.  y.  Coffman,  11  Colo.  551,  19  Pac 
508.  And  see  National  State  Bank  y.  Sandford  Fork  &  T.  Co.,  157  Ind.  10, 
60  N.  E.  699.  A  proylsion  in  a  certificate  of  incorporation  that  any  resolution 
signed  by  all  the  members  of  the  board  of  directors  shall  constitute  action  by 
the  board,  with  the  same  force  and  effect  as  if  it  had  been  duly  passed  by  the 
same  yote  at  a  duly  called  meeting  of  the  board,  is  not  authorized  by  the  gener- 
al corporation  act  permitting  any  provision  which  incorporators  may  choose  to 
insert  in  their  certificate  for  the  conduct  of  the  affairs  of  the  corporation,  and 
any  provision  creating,  defining,  limiting,  and  regulating  the  powers  of  the  di- 
rectors, provided  such  provision  be  not  inconsistent  with  the  act  Audenreid 
y.  East  Coast  Milling  Co.,  68  N.  J.  Eq.  450,  59  Atl.  577. 
asB  Read  v.  Gas.  Co.,  9  Heisk.  (Tenn.)  545. 

226  Ante,  p.  69.    As  to  stockholders'  meetings^  see  ante,  p.  451. 

227  Bank  of  Augusta  y.  Barle,  13  Pet  (U.  S.)  521, 10  L.  Ed.  274. 

238  See  State  Nat  Bank  y.  Union  Nat  Bank,  168  111.  519,  48  N.  B.  82. 
229  Post  p.  602.   Wright  v.  Lee,  2  S.  D.  596,  51  N.  W.  706.  713. 
220  Arms  y.  Conant,  36  Vt  744;   Bellows  y.  Todd,  39  Iowa,  209,  217;  Salt- 
marsh  y.  Spaulding,  147  Mass.  224,  17  N.  B.  316. 
281  McCall  y.  Manufacturing  Co.,  6  Conn.  428. 
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Notice  of  Meeting. 

To  constitute  a  valid  directors'  meeting,  all  the  directors  must 
have  notice  of  the  time  and  place  of  meeting,  unless  the  meeting  is 
a  stated  one,  so  that  each  one  of  them  is  chargeable  with  notice.  It  is 
immaterial  in  what  way  the  day  of  the  regular  meetings  of  directors  is 
fixed.  If  it  has  been  fixed  by  usage,  a  tadt  understanding  of  the 
members,  or  in  any  other  way,  it  is  enough.*'*  The  purpose  of  the 
meeting  need  not  be  specified,  unless  required  by  the  charter  or  by- 
laws. When  a  meeting  of  directors  is  notified  without  specification 
of  the  particular  purpose,  it  is  to  be  understood  that  it  is  called  to 
consider  any  matters  pertaining  to  the  conduct  of  the  affairs  of  the 
corporation  that  may  come  before  it.***  It  is  not  necessary  that  the 
records  of  a  corporation  shall  show  that  all  the  directors  of  the  cor- 
poration had  notice  of  a  directors'  meeting,  or  the  terms  of  the  notice. 
In  the  absence  of  evidence  to  the  contrary,  a  sufficient  notice  will 
be  presumed.***  It  has  been  held  that  if,  by  the  charter  of  a  cor- 
poration, a  certain  number  of  directors  are  made  a  quorum,  and  given 
power  to  transact  business,  the  corporation  is  bound  by  the  unanimous 
concurrence  of  that  number  at  a  casual  meeting,  and  without  notice 
to  the  others,  unless  notice  is  expressly  required  by  the  charter  or  by- 
laws.***  But  in  the  absence  of  such  a  provision  a  majority  of  the 
directors  cannot  bind  the  corporation  where  one  of  the  directors  is  not 
present  at  the  consultation,  and  has  not  been  given  notice  of  the 
proposed  action,  and  the  act  is  not  done  at  a  regular  meeting,  of  which 
he  should  know,  and  at  which  he  might  be  present. *••  And,  accord- 
ing to  the  prevailing  rule,  business  may  not  be  transacted  at  a  special 

i»  Atlantic  Mnt  Fire  Ins.  Go.  t.  Sanders,  36  N.  H.  252,  269;  American 
Bxch.  Nat  Bank  v.  First  Nat  Bank,  82  Fed.  961,  27  C.  0.  A.  274;  Western 
Imp.  Oo.  y.  Des  Moines  Nat  Bank,  103  Iowa,  456,  72  N.  W.  657. 

«»« In  re  Argus  Co.,  138  N.  Y.  657,  34  N.  B.  888,  394;  Ashley  Wire  Co.  v. 
Illinois  Steel  Co.,  164  111.  149,  45  N.  W.  410,  56  Am.  St  Rep.  187;  Bell  t.  Stand- 
ard Qnicksilyer  Ck>.,  146  Cal.  699,  81  Pac.  17.  If  the  business  is  of  exceptional 
character  and  importance,  it  seems  that  the  notice  should  state  the  purpose. 
Mercantile  Library  Hall  Go.  t.  Pittsburgh  Library  Ass*n,  173  Pa.  30,  33  Atl. 
744. 

2s«  Sargent  y.  Webster,  18  Mete  (Mass.)  497,  46  Am.  Dec.  743;  Leayltt  y. 
Mining  Co.,  3  Utah,  265,  1  Pac.  356;  Chase  y.  Tnttle,  55  Conn.  455,  12  Atl. 
874,  3  Am.  St.  Rep.  64;  Fletcher  y.  Chicago,  St  P.,  M.  ft  O.  Ry.  Co.,  67  Minn. 
339,  69  N.  W.  1084;  Balfour-Guthrie  Co.  y.  Woodworth,  124  Cal.  169,  56  Pac. 
891. 

ass  Bdgerly  y.  Emerson,  23  N.  H.  565,  55  Am.  Dec.  207;  State  y.  Smith,  48 
Vt  266;  Buck  y.  Troy  Aqueduct  Co.,  76  Yt  75,  56  Atl.  285.  But  see  Hamlin 
y.  Union  Brass  Co.,  68  N.  H.  292,  44  Atl.  886.  Cf.  Chase  y.  Tuttle,  55  Conn. 
455,  12  Atl.  874,  8  Am.  St  Rep.  64. 

3SS  Despatch  Line  of  Packets  y.  Bellamy  MaauTg  Ce^  12  M.  H.  206,  37  Am. 
Dec.  208. 
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meeting,  where  all  the  directors  are  not  present,  unless  notice  has 
been  given  to  each  director,  and  the  acts  of  the  directors  at  sudi  a 
meeting  are  not  binding  upon  the  corporation.**^  The  fact  that  notice 
of  a  special  meeting  was  not  given,  even  where  it  was  required  by  the 
charter  or  by-laws,  is  immaterial,  if  all  the  directors  were  present  and 
participated  in  the  proceedings.*** 

"Quorum"  and  "Majority:' 

In  the  case  of  a  stockholders'  meeting,  as  we  have  seen,  no  par- 
ticular number  are  required  to  constitute  a  quorum,  unless  there  is 
some  charter  or  statutory  provision.***  With  directors  it  is  other- 
wise. In  the  absence  of  provision  to  the  contrary  in  a  statute,  or  in 
the  charter  or  by-laws,  a  majority  of  the  directors  are  necessary  to 
constitute  a  quonmi.*^*  A  less  number  cannot  act  so  as  to  bind  the 
corporation,  but  can  only  adjourn.***  A  majority  is  always  enough  to 
constitute  a  quorum,  unless  more  are  expressly  required.  It  is  not 
necessary  that  the  president  of  a  corporation  should  be  present  at  a 
meeting  of  the  directors,  in  order  to  authorize  them  to  transact  busi- 
ness, unless  this  is  expressly  required.*** 

A  majority  of  the  quorum  have  authority  to  decide  any  question 
upon  which  the  board  may  act.***  Where  the  by-laws  of  a  corpora- 
tion confer  upon  the  directors  power  to  act  in  behalf  of  the  corpora- 

as7  Farwell  y.  Houghton  Oopper  Works  (a  C)  8  Fed.  66;  Doyle  v.  Mizner, 
42  Mich.  332,  8  N.  W.  968;  Doembecher  y.  Columbia  City  Lumber  0(k,  21 
Or.  573,  28  Pac.  890,  28  Am.  St  Rep.  766;  Whitehead  y.  Hamilton  Rubber 
Co.,  52  N.  J.  Bq.  78,  27  Atl.  897;  First  Nat  Bank  y.  Asheryllle  Furniture  ft 
L.  Co.,  116  N.  C.  827,  21  S.  E.  948;  Vaught  y.  Ohio  County  Fair  Co.,  49  S.  W. 
426.  20  Ky.  Law  Rep.  1471;  Bank  of  National  City  y.  Johnston,  133  Cal.  185, 
65  Pac.  383;  Hatch  y.  Lucky  Bill  Mln.  Co.,  25  Utah,  405,  71  Pac.  865.  Where 
notice  Is  impracticable,  as  where  a  director  is  beyond  reach  of  notice,  it 
seems  that  it  may  be  dispensed  with  If  the  emergency  requires  prompt  ac- 
tion. In  re  Argus  Co.,  138  N.  Y.  557,  34  N.  B.  888;  Chase  y.  Tuttle,  55  Conn. 
455,  12  Atl.  874,  3  Am.  St  Rep.  64;  Bank  of  LitUe  Rock  y.  McCarthy,  65 
Ark.  478,  18  S.  W.  759,  29  Am.  St  Rep.  60;  National  Bank  of  Commerce  y. 
Shumway,  49  Kan.  224,  30  Pac  411. 

999  Minneapolis  Times  Co.  y.  Nlmocks,  58  Minn.  381,  55  N.  W.  546;  Troy 
Mln.  Co.  y.  White,  10  S.  D.  475,  74  N<  W.  236,  42  L.  R.  A.  549. 

9s»  Ante,  p.  454. 

s«o  Sargent  y.  Webster,  18  Mete.  (Mass.)  497,  46  Am.  Dee.  748;  Calumet 
Paper  Co.  y.  Haskell-Snow  P.  Co.,  144  Mo.  831,  45  S.  W.  1115,  66  Am.  St  Rep. 
425.  A  by-law  authorising  a  quorum  of  flye  directors  to  transact  ordinary 
business  Is  yalld.    Hoyt  y.  Thompson's  Bx'r,  19  N.  T.  207. 

241  Sargent  y.  Webster,  supra;  Leayltt  y.  Mining  Co.,  3  Utah,  265,  1  Pac. 
356. 

S4a  Sargent  y.  Webster,  13  Mete.  (Mass.)  497,  46  Am.  Dec.  743. 

S4S  Sargent  y.  Webster,  13  Mete.  (Mass.)  407,  46  Am.  Dec  743;  Buell  y. 
Buckingham,  16  Iowa,  284,  85  Am.  Dec  616;  Ltayitt  t.  Mining  Oa,  S  Utah, 
265, 1  Pac  856. 
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don,  without  tpedal  limitation  as  to  the  manner,  a  majority  may 
act,  within  the  scope  of  the  authority  given  to  the  board,  and  bind 
the  corporation,  either  where  there  is  a  consultation  of  all  together, 
and  a  concurrence  of  a  majority,  or  where  there  is  a  regular  meet- 
ing at  which  all  might  be  present,  and  a  majority  actually  attend  and 
act  by  a  major  vote.***  And,  where  the  act  done  at  a  meeting  pur- 
ports to  be  the  act  of  the  board,  it  will  be  prestuned  that  it  was  the 
act  of  the  majority,  until  the  contrary  is  shown.*** 

As  we  have  just  seen,  a  majority  of  the  directors  cannot  bind  the 
corporation  where  one  of  the  directors  is  not  present  at  the  consulta- 
tion, and  has  not  been  given  notice  of  the  proposed  action,  and  the 
act  is  not  done  at  a  regular  meeting  of  which  he  should  know,  and  at 
which  he  might  be  present.*** 

A  director,  unlike  a  stockholder  at  a  stockholders'  meeting,  is  dis- 
qualified  to  vote  upon  any  resolution  in  which  he  is  personally  inter- 
ested. "All  the  authorities  agree  that  it  is  essential  that  the  major- 
ity of  the  quorum  of  a  board  of  directors  shall  be  disinterested  in 
respect  to  the  matters  voted  upon."  **• 

Record  of  Proceedings. 

It  is  not  necessary  that  the  votes  or  decisions  of  the  directors  shall 
be  recorded,  unless  recording  is  required  by  the  charter  or  by-laws. 
If  not  recorded,  they  may  be  proved  by  parol.  If  they  are  recorded, 
they  must  be  proved  by  the  record,  uxiless,  for  some  reason,  second- 
ary evidence  may  be  admissible.*** 

i««  Despatcli  Line  of  Packets  y.  Bellamy  Manurg  Co.,  12  N.  H.  205,  37 
Am.  Dec.  203. 

s«B  Despatch  Line  of  Packets  t.  Bellamy  Manaf  g  Go.,  12  N.  EL  205,  87 
Am.  Dec  208;  Helntselman  y.  Association.  88  Minn.  188,  86  N.  W.  100. 

«4«  Ante,  p.  477. 

t4T  Miner  y.  Ice  CkK,  98  Mich.  97,  68  N.  W.  218,  17  L.  B.  A.  412;  Smith  y. 
Association,  78  CaL  289,  20  Pac.  677,  12  Am.  St  Bep.  53;  Gopeland  v.  Mann- 
factnrlng  Co.,  47  Hnn.  (N.  Y.)  235;  Gnrtln  y.  Salmon  Blyer  Hydraulic  G.-M. 
ft  D.  Ck>.,  180  GaL  845,  62  Pac.  552,  80  Am.  St  Bep.  132;  Leary  y.  Interstate 
Nat  Bank  (Tex.  Cly.  App.)  63  S.  W.  149;  Hartley  y.  Pioneer  Iron  Works, 
84  N.  T.  Supp.  79,  87  App.  Dly.  107. 

s«8  Bdgerly  y.  Bmmerson,  28  N.  H.  555,  55  Am.  Dec.  207;  Ten  Byck  y. 
Ballroad  Ge.,  74  Mich.  226,  41  N.  W.  905,  8  L.  B.  A.  878,  16  Am.  St  Bep.  633; 
Zalesky  v.  Iowa  State  Ins.  Ck>.,  102  Iowa,  512,  70  N.  W.  187,  71  N.  W.  433; 
Tobln  y.  Boaring  Oeek  ft  a  B.  Oo.  (a  O)  M  Fed.  1020;  Hnrd  y.  Hotchklss, 
73  Oona.  472,  46  AtL  U. 
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19S*  The  pairtieiilar  olfteers  aad  ac^Btfl  of  a  eoxporatloA  hmrm  suoli. 
antkoiitj  only  mm  is  ezpresily  eonf erred  vpom  then  by  the  ehar* 
ter,  by-lawvy  or  resolvtioii  of  the  board  of  dlreotors  or  of  the 
Btoohholdere,  and  siioh  as  is  Implied  beeavee  aeoeeeary  or  proper 
to  enable  them,  to  perform,  the  datiee  of  their  olfteoi 

196«  If  a  oorporatioa  holds  am  olfteer  oat,  ov  allows  him  to  appear, 
as  haTias  authority  mot  asaal  to  saeh  am  olftoey  it  will  be  bovmd 
by  aots  dome  by  him  withim  the  seopo  of  his  apparemt  amthority. 

197*  A  eorporatiom  may  ratify  amy  aet  dome  without  proTioms  am* 
thority  w^hioh  it  eomld  have  authorised.  Amd  ratUleatlom  will 
be  imipliod  froai  aequieseemoe,  or  acoeptamoe  of  the  bemeflts, 
with  hnowledge  of  the  f  aets. 

The  powers  of  the  officers  of  a  corporation  over  its  business  and 
property  are  strictly  the  powers  of  agents,*— powers  either  conferred 
by  the  charter,  or  delegated  to  them  by  the  directors  or  managers, 
in  whom,  as  the  representatives  of  the  corporation,  the  control  of  its 
business  and  property  is  vested.  Like  the  agents  of  natural  persons, 
they,  can  bind  their  principal,  the  corporation,  only  within  the  scope 
of  their  authority.  Their  authority,  like  the  authority  of  agents  of 
natural  persons,  may  be  either  express  or  implied.  The  rules  relat- 
ing to  agency  generally  apply  here.*** 

If  the  general  management  of  the  business  of  a  corporation  is  in* 
trusted  to  a  particular  officer  by  the  directors  or  by  the  corporation, 
whatever  may  be  the  name  given  the  office, — whether  it  be  "presi- 
dent" or  "general  manager"  or  "secretary"  or  "superintendent," — 
such  officer  has  the  implied  power,  in  the  absence  of  express  limita- 
tions, to  do  all  acts  on  behalf  of  the  corporation  that  may  be  neces- 
sary or  proper  in  performing  his  duties;  that  is,  in  managing  the 
company's  affairs  and  conducting  its  business.***  Such  a  general  man- 
aging officer  or  agent  of  a  trading  corporation,  for  instance,  has  the 
implied  authority  to  borrow  money  on  behalf  of  the  corporation,  when 
needed  in  its  business,  and  to  execute  its  note  therefor,  and  to  accept 
bills  or  indorse  paper  in  the  usual  course  of  the  company's  busi- 
ness.**^    So,  a  person  appointed  superintendent  and  manager  of  a 

S4»  See  Tlf.  Ag.  180  et  seq. 

»6o  Sun  Printing  &  P.  Ass'n  v.  Moore,  183  U.  S.  642,  22  Sup.  Gt  240,  46 
L.  Ed.  366.  As  to  powers  of  managing  agent  generaUy,  see  10  Oyc.  923  et 
seq. 

sBiSee  Matson  t.  Alley,  141  III.  284,  31  N.  E.  419;  Rosemond  y.  North- 
western Autographic  Register  Co.,  62  Minn.  374,  64  N.  W.  925;    Africa  t. 
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corporation  at  a  particular  place,  where  the  corporation  is  prosecuting 
some  work,  has,  in  the  absence  of  express  limitation,  implied  authority 
to  purchase  supplies  and  implements,  and  engage  services,  necessary 
or  proper  for  carrying  on  the  work,  and  may  bind  the  corporation 
by  contracts  therefor.  His  authority  extends  to  all  such  usual  deal- 
ings as  are  necessary  to  carry  on  the  business  from  day  to  day.'"* 

No  officer  of  a  corporation  can  bind  it  by  any  act  or  contract  that 
is  not  within  the  line  of  his  ordinary  duties,  unless  authority  is  ex- 
pressly conferred  by  the  charter,  or  by  the  stockholders  or  board  of 
directors.  Thus,  it  has  been  held  that  the  president  and  cashier  of 
a  bank  have  no  authority,  in  discounting  commercial  paper,  to  agree 
that  the  indorser  shall  not  be  liable  on  his  indorsement,  and  such 
an  agreement  is  not  binding  on  the  bank.  All  discounts  being  made 
under  the  authority  of  the  directors,  it  is  for  them  to  fix  any  condi- 
tions which  may  be  proper  in  lending  money.*"  So,  the  treasurer, 
secretary,  president,  or  other  officer  of  a  corporation  has  no  implied 
authority  to  release  a  debtor  of  the  corporation  from  his  liability,  or 
to  give  up  securities  belonging  to  the  company,  without  payment. 
Such  power  must  be  expressly  given,  or  it  must  be  implied  from  a 
course  of  dealing  known  to  and  sanctioned  by  the  corporation.*"^* 
Such  an  officer,  for  instance,  cannot  release  a  subscriber  from  liabil- 
ity on  his  subscription.*'' 

The  powers  of  the  president  of  a  corporation  are  such  only  as  he 
derives  from  the  board  of  directors  or  _pther  aulhonty~to  which  he 
owes  hi^  appointment.*'*  If  there  is  nothing  in  the  charter  bestowing 
special  power  upon  him,  he  has,  from  his  office  merely,  no  more 
power  over  the  corporate  property  and  business  than  any  other  di- 
rector.*'^    His  powers  depend  upon  the  authority  conferred  upon 

Dnluth  News  Tribune  Oo.,  82  Minn.  283,  84  N.  W.  1019,  83  Am.  St  Rep. 
424.  Otherwise  of  the  general  manager  of  a  nontrading  corporation.  Hele- 
na Nat  Bank  y.  Rocky  Mountain  Tel.  Co.,  20  Mont  379,  61  Pac.  829,  63 
Am.  St  Rep.  628. 

tfts  Rathbon  y.  Snow,  123  N.  Y.  343,  25  N.  E.  879,  10  L.  R.  A.  355.  See, 
also,  Thayer  y.  Nehalem  Mill  Ck>.,  81  Ore.  437,  61  Pac  202.  He  has  not  im- 
plied authority  to  grant  an  easement  Butte  &  B.  Consol.  Mln.  Co.  y 
Montana  Ore-Purchasing  Co.,  (Mont)   55  Pac.  112. 

958  Bank  of  United  States  y.  Dunn,  6  Pet  (U.  S.)  61,  8  L.  Ed.  316. 

sB4Moshannon  Land  &  Dumber  Co.  y.  Sloan,  109  Pa.  632,  7  Atl.  102. 

166  Potts  y.  Wallace,  146  U.  S.  689,  13  Sup.  Ct  196,  36  L.  Ed.  1135. 

966  As  to  powers  of  president  generally  see  10  Cyc.  903  et  seq.  As  to 
powers  of  yice-preeident  see  10  Cyc.  922  et  seq. 

'•7  Titus  y.  Railroad  Co.,  37  N.  J.  Law,  98;  Brush  Electric  L.  &  P.  Co. 
y.  City  Council,  114  Ala.  433,  21  South.  960;  St  Clair  y.  Rutledge,  115  Wis. 
688,  92  N.  W.  236,  96  Am.  St  Rep.  964;  1  Mor.  Prly.  Corp.  i  637;  2  Cook, 
Stock,   Stockh.  &  Corp.  Law,  H  71%  716. 

Glabk  Cobp.(2i>  Eb,}—31 
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him  by  the  board,  and  the  duties  with  which  he  is  charged.'*'  Thus, 
in  the  absence  of  special  authority,  he  cannot  dispose  of  or  mort- 
gage the  property  of  the  corporation."** 

It  is  very  generally  held  that  the  treasurer  of  a  corporation  has  no 
implied  authority,  merely  by  virtue  of  his  oiKce,  to  borrow  money 
and  execute  notes  on  behalf  of  the  company,  or  to  indorse  or  trans- 
fer  securities  belonging  to  the  company.***  Such  power  must  have 
been  expressly  conferred  by  the  charter  or  by-laws,  or-by  resolution  - 
of  the  board  of  directors,  or  the  directors  or  managers  must  have 
clothed  the  treasurer  with  apparent  authority.*'*  But  ia_Massar 
chusetts  it  is  held  that,  in  the  case  of  a  trading  or  manufacturing 
corporation,  the  treasurer  "is  clolhecC  ^y  virtue  of  his  pfEce"  alone, 
with  the  power  to  execute  notes  on  behalf  of  the  company;  ***  and 
this  rule  has  in  a  late  case  been  held  to  apply  to  gaslight  companies, 
the  business  of  which  requires  credit  at  certain  seasons  of  the  year.*** 
Even  in  Massachusetts,  however,  the  rule  is  held  not  to  extend  to  a 
college,***  nor  to  a  monument  association,***  nor  to  a  savings 
bank,***  nor  to  a  horse-railroad  company.**^    And  two  of  the  judges 

>B<  Id. ;  Walworth  Ck>niit7  Bank  t.  Farmers*  Loan  &  Trust  Ck>.,  14  Wis. 
325;  Templln  v.  Railway  Co.,  73  Iowa,  548,  35  N.  W.  634;  Potts  ▼.  Wal- 
lace, 146  U.  S.  689,  13  Sup.  Ot  196,  36  L.  Ed.  1135;  Grant  v.  Duluth,  M.  & 
N.  Ry.  Co.,  66  Minn.  349,  69  N.  W.  23;  Pacific  Bank  t.  Stone,  121  CaL  202, 
53  Pac.  634.  Some  cases  declare  that,  In  the  absence  of  any  showing  to  the 
contrary,  the  president  will  be  presumed  to  have  authority  to  act  for  the 
corporation  in  all  matters  within  the  ordinary  scope  of  its  business.  White 
t,  Elgin  Creamery  Co.,  108  Iowa,  522,  79  N.  W.  283. 

SS9  See  cases  above  cited;  and  see  2  Cook,  Stock,  Stockh.  &  Corp.  Law, 
§  716,  and  notes,  where  the  cases  are  collected.  See  Leggett  v.  Banking 
Co.,  1  N.  J.  Eq.  541,  23  Am.  Dec.  72& 

300  In  re  Millward-Cliff  Cracker  Co.'s  Estate,  161  Pa.  157,  28  Atl.  1072: 
Craft  V.  Railroad  Co.,  150  Mass.  207,  22  N.  E.  920,  5  L.  R.  A.  641;  Fifth 
Ward  Say.  Bank  y.  First  Nat  Bank,  48  N.  J.  Law,  513,  7  Atl.  318;  Wahlig 
v.  Manufacturing  Co.  (City  Ct  N.  T.)  9  N.  Y.  Supp.  739;  First  Nat  Bank 
v.  Council  Bluffs  City  Waterworks  Co.,  56  Hun,  412,  9  N.  Y.  Supp.  859; 
Blake  v.  Domestic  Mfg.  Co.,  64  N.  J.  Eq.  480,  38  Atl.  241.  And  see  Chemical 
Nat  Bank  of  New  York  T.  Wagner,  93  Ky.  525,  20  S.  W.  535,  40  Am.  St 
Rep.  206. 

261  As  to  apparent  authority,  see  post,  p.  484, 

262  Narragansett  Bank  y.  Atlantic  Silk  Co.,  8  Mete  (Mass.)  282;  Fay  y. 
Noble,  12  Cush.  (Mass.)  1;  Merchants'  Nat  Bank  of  Gardiner  y.  Citizens' 
Gaslight  Co.,  159  Mass.  505,  34  N.  E.  1063,  38  Am.  St  Rep.  453. 

268  Merchants'  Nat  Bank  of  Gardiner  y.  Citizens'  Gas  Light  Co.,  supra. 

264  Webber  y.  College,  23  Pick.  (Mass.)  302. 

266  Torrey  y.  Association,  5  Allen  (Mass.)  327. 

266  Tappan  y.  Bank,  127  Mass.  107,  34  Am.  Rep.  351.  And  see  Jewett  v. 
West  Someryille  Oo-op.  Bank,  173  Mass.  54,  52  N.  E.  1085,  78  Am.  St  Rep. 
259;    Slattery  y.  North  End.  Say.  Bank,  175  Mass.  880,  56  N.  E.  606. 

t6T  Craft  y.  Railroad  Co.,  150  Mass.  207,  22  N.  B.  920,  6  L.  R.  A.  641. 
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dissented  from  the  decision  appl)ring  the  rule  to  gaslight  companies.*** 
The  treasurer  of  a  corporation  has  no  implied  authority  to  consent  to 
judgment  against  the  company  without  suit. '^^* 

The  cashier  of  a  bank,  by  custom,  is  its  executive  officer,  through 
whom  the  whole  financial  operations  of  the  T)ahlc~  are" conducted.*^* 
He  has  implied  authority,  from  his  office^.without  speciaLauthority^  to 
transact  the  ordinary  business  of  the  bank^  as  to  receive  deposits,  and 
packages  of  money  consigned  to  the  bank;  to  draw  and  indorse  bills 
of  exchange,  checks,  and  drafts;*^*  and  to  certify  checks.*^*  So  he 
has  the  implied  authority  to  transfer  and  indorse  negotiable  notes 
or  bills  belonging  to  the  bank»  *''•  or  to  release  a  debt  secured  by_ 
mortgage,  if  he  acts  in  conformity  _to  _.th^  rules  and  practice  of  the 
bank.*^*  But  he  has  no  authority,  unless  it  is  expressly  conferred 
upon  him,  to  bind  the  bank  by  acts  and  cqntr^agtj^  whi3i_do  not  re- 
late to  the  ordinary  business  of  the  bank,  or  to  his  ordinary  duties 
as  cashier.*'*  Where^  discounts,  for  instance,  are  made  under  the 
authority  of  the  board  of  directors,  and  not  of  the  cashier^  the  cash- 


ier  can  make  no  special  agreement  in  lending  money.*'*  Nor  can 
^cashier  contract  with  the  government,  on  behalf  of  the  bank,  for 
the  transfer 'oTmoney.*'^  "The  ordinary  duties  of  cashiers  of  banks 
do  not  comprehend  a  contract  which  involves  the  payment  of  money, 
unless  it  has  been  loaned  in  the  usual  way,  nor  can  a  cashier  create 
an  agency  for  the  bank,  unless  he  has  been  expressly  authorized  to 
do  so.*'*  Nor  can  the  cashier  of  a  bank  execute  a  mortgage  on  its 
property.*'* 

Persons  dealing  with  a  corporation  are  bound  to  take  notice  of 
its  charter,  and,  it  is  often  said  of  its  by-laws,  and  if,  by  these,  contracts 
are  required  to  be  made  by  certain  officers  or  agents  only,  they  can- 
not hold  the  corporation  liable  on  a  contract  made  with  any  other 
officer  or  agent  They  are  bound,  at  their  peril,  to  ascertain  whether 
the  person  assuming  to  contract  for  the  corporation  has  authority 

s« 8  Field,  O.  J.,  and  Allen,  J.,  dissented. 

s«8  Stevens  v.  Iron  Ck>.,  57  Mich.  427,  24  N.  W.  100. 

170  See  Fleckner  v.  Bank,  8  Wheat.  (U.  S.)  338,  5  L.  Ed.  631 ;  West  St 
LDois  Savings  Bank  v.  Parmalee,  96  U.  S.  557,  24  U  Ed.  490.  As  to  bis 
authority  generally,  see  Morse,  Banks  &  B.  H  152,  160. 

sTi  Merchants'  Bank  v.  Central  Bank,  1  Ga.  418,  44  Am.  Dec.  665. 

SYS  Merchants'  Bank  t.  State  Bank,  10  Wall.  (U.  S.)  604,  19  L.  Ed.  lOOa 

2Tt  Wild  Y.  Bank  of  Passamaquoddy,  8  Mason,  505,  Fed.  Cas.  No.  17,646. 

27«Ryan  v.  Donlap,  17  111.  40,  63  Am.  Dec.  334. 

2T6  Bank  of  U.  S.  v.  Dunn,  6  Pet  (U.  S.)  51,  8  L.  Ed.  316;  U>  S.  T.  City 
Bank.  21  How.  (U.  S.)  356,  16  L.  Ed.  130. 

17  •  Bank  of  U.  S.  v*  Dunn,  supnu 

«7T  u.  S.  y.  City  Bank,  supra.   --"^ 

«T8  Id. 

tT9  Leggett  T*  Banking  Oo.»  1  N.  J.  Bq.  541,  28  Am.  Dee.  72flL 
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to  bind  it***  This  principle  is  qualified  by  another,  which  we  shall 
consider  in  the  following  paragraph,  namely,  that,  where  a  corpora- 
tion allows  another  to  appear  as  having  authority  to  bind  it  in  a 
particular  transaction,  it  will  be  estopped  to  deny  the  apparent  author- 
ity with  which  it  has  clothed  him,  to  the  prejudice  of  persons  dealing 
with  him,  and  cannot  even  set  up  a  by-law  to  limit  such  apparent 
authority.*** 

Holding  Out — Agency  by  Estoppel. 

It  is  a  well-settled  principle  of  the  law  of  agency  that  third  persons 
may  act  upon  the  apparent  authority  conferred  by  the  principal  upon 
the  agent,  and  arc  not  bound  by  secret  limitations  or  instructions 
quafifying  the  terms  of  the  written  or  verbal  appointment,  and  this 
applies  with  full  force  to  a  corporation  which  clothes  a  person  with 
apparenFauthority  to  act  as  its  agent.'®'  An  officer  of  a  corporation 
may,  by  the  acts  of  its  directors  or  managers,  be  invested  with  the 
authority  to  bind  the  company  by  his  acts  beyond  those  powers  which 
are  inherent  in  and  implied  from  his  office.  If,  in  the  general  course 
of  the  company's  business,  the  directors  or  managers  have  permitted 
an  officer  to  assume  the  direction  and  control  of  its  affairs,  and  have 
held  him  out  to  the  public  as  its  general  agent,  his  authority  to  act 
for  the  company  in  a  particular  transaction  may  be  implied  from  the 
manner  in  which  he  has  been  permitted  by  the  directors  or  managers 
to  transact  its  business.***  Thus,  though  the  treasurer  of  a  corpora- 
tion may  have  no  implied  authority,  by  virtue  of  his  office  alone,  to 
borrow  money  and  issue  negotiable  paper  therefor  on  behalf  of  the 
corporation,  nor  to  draw  or  accept  bills  of  exchange  or  indorse  notes, 

ito  Bocock's  Ez'r  y.  Iron  Co.,  82  Va.  913,  1  S.  B.  325,  8  Am.  St  Bep.  128; 
Slattery  v.  North  Bnd  Set.  Bank,  175  Mass.  380,  56  N.  B.  606. 

281  Post,  pp.  485,  486.    Ante,  p.  447. 

sis  Bathbun  t.  Snow,  123  N.  T.  343,  25  N.  E.  879,  10  L.  B.  A.  355;  Mar- 
shall y.  Bzpress  Co.,  7  Wl8<  1,  73  Am.  Dec.  381 ;  Carson  Oity  Say.  Bank  y. 
Carson  City  Eleyator  Co.,  90  Mich.  550,  51  N.  W.  641,  30  Am.  St  Bep.  454; 
Sherman  Center  Town  Co.  y.  Swlgart,  43  Kan.  292,  23  Pac.  569,  19  Am.  St 
Bep.  137;  St  CHair  y.  Bntledge,  115  Wis.  583,  92  N.  W.  234,  95  Am.  St 
Bep.  964;  G.  V.  B.  Min.  Co.  y.  First  Nat  Bank,  95  Fed.  23,  36  C.  a  A.  633; 
Colorado  Springs  Co.  y.  American  Pub.  Oo.,  97  Fed.  843,  38  C.  C.  A.  433. 

988  Fifth  Ward  Say.  Bank  y.  First  Nat  Bank,  48  N.  J.  Law,  513,  7  Atl. 
318;  McNeil  y.  Boston  Chamber  of  Commerce,  154  Mass.  277,  28  N.  E.  245, 
13  L.  B.  A.  559;  Mining  Ca  y.  Anglo-Californian  Bank,  104  U.  8.  192,  26 
L.  Ed.  707;  Columbia  Mill  Co.  y.  National  Bank  of  Commerce,  52  Minn. 
224,  58  N.  W.  1031;  Blake  y.  Domestic  Mfg.  Co.,  64  N.  J.  Eq.  480,  38  Atl. 
241;  Chicago  Tip  &  T.  Co.  y.  Chicago  Nat  Bank,  176  111.  224,  52  N.  E.  52; 
Chambers  y.  Lancaster,  160  N.  T.  842,  54  N.  B.  707;  a.  V.  B.  Min.  Ca  y. 
First  Nat  Bank,  95  Fed.  23,  86  C.  C.  A.  633;  National  State  Bank  y.  Sand- 
ford  Fork  &  T.  Co.,  167  Ind.  10,  60  N.  B.  699;  Carrington  y.  Tomer,  101 
Md.  4S7,  61  AtU  324. 
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yet,  if  the  directors  or  other  managers  allow  him  to  do  so,  authority 
will  be  implied.*** 

As  we  have  seen  in  the  preceding  paragraph,  persons  dealing  with 
a  person  as  agent  of  a  corporation  are  bound  to  know  whether  or  not 
he  has  authority  to  represent  it  This  does  not  mean  that  they  can- 
not assume  that  his  apparent  authority  is  real,  nor  that,  if  a  person 
contracts  with  an  agent  acting  within  the  apparent  scope  of  his  au- 
thority, he  is  bound,  at  his  peril,  to  ascertain  whether  there  are  any 
extrinsic  facts  limiting  his  authority  in  the  particular  transaction.  If 
an  officer  of  a  corporation  acts  within  the  apparent  scope  of  his  au- 
thority, persons  dealing  with  him  are  not  bound  to  have  knowledge 
of  extrinsic  facts  making  it  improper  to  act  in  the  particular  case.*** 

By-laws  of  business  corporations  are,  as  to  third  persons,  private 
regulations,  binding  as  between  the  corporation  and  its  members,  or 
third  persons  having  knowledge  of  them ;  but  they  are  of  no  force  as 
limitations,  per  se,  as  to  third  persons,  of  an  authority  which,  except 
for  the  by-laws,  would  be  construed  as  within  the  apparent  scope  of 
the  agency.  Therefore,  where  a  corporation,  for  the  purpose  of  min- 
ing, among  other  things,  appointed  a  person  "superintendent  and 
manager"  at  a  particular  place,  it  was  held  that  he  had  apparent  au- 
thority to  purch^e,  on  the  credit  of  the  corporation,  supplies  and  im- 
plements for  carrying  on  the  work,  and  that  the  rights  of  persons  cotT" 
tracting  with  him  within  such  apparent  authority  could  not  be  af- 
fected by  a  by-law  of  the  corporation,  of  which  they  had  no  notice, 
providing  that  no  debt  should  be  contracted  by  any  officer  or  agent 
of  the  corporation,  nor  any  obligation  created  imposing  liability  upon 
it,  unless  expressly  authorized  by  a  majority  of  the  board  of  trus- 
tees."* 

« 84  Fifth  Ward  Sav.  Bank  v.  First  Nat  Bank,  48  N,  J.  Law.  513,  7  Ati. 
318;  Page  v.  Railroad  Ca  (C.  C.)  31  Fed.  257;  Credit  Co.  v.  Howe  Mach. 
Co.,  54  Conn.  357,  8  Atl.  472,  1  Am.  St  Rep.  123.  'The  rule  is  well  settled 
that  if  a  corporation  permit,  the  treasurer  to  act  as  their  general  fiscal 
agent,  and  hold  him  out  to  th«  public  as  having  the  general  authority  im- 
plied from  his  general  name  and  character,  and  by  their  silence  and  ac- 
quiescence suffer  him  to  draw  and  accept  drafts,  and  to  indorse  notes  pay- 
able to  the  corporation,  they  are  bound  by  his  acts  done  within  the  scope  of 
such  implied  authority."  Lester  y.  Webb,  1  Allen  (Mass.)  34  See,  also. 
Chambers  v.  Lancaster,  160  N.  Y.  342,  54  N.  E.  707. 

s«B  Credit  Co.  v.  Howe  Mach.  Co.,  54  Conn.  357,  8  Atl.  472;  New  York  & 
N.  H.  R.  Co.  V.  Schuyler,  34  N.  Y.  30,  2  Camming,  Cas.  Priv.  Corp.  119; 
Allison  T.  Tennessee  Coal,  I.  &  R.  Co.  (Tenn.  Ch.)  46  S.  W.  348 ;  post  p.  C)ll. 

a 86  Rathbun  v.  Snow,  123  N.  Y.  343,  25  N.  E.  379,  .10  L.  H.  A  355.  See, 
also,  Ashley  Wire  Ca  v.  Illinois  Steel  Co.,  164  111.  149,  44  N.  E.  410,  56 
Am.  St  Rep.  187;  Powers  v.  Schlicht  Heat  L.  &  P.  Co.,  48  N.  Y.  Supp.  237, 
23  App.  Div.  380,  affirmed  165  N.  Y.  662,  59  N.  B.  1129.  Of.  In  re  MUlward- 
Cliff  Cracker  Oo.,  161  Pa.  157»  28  AtL  1072. 
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Where  a  person  has  been  appointed  superintendent  of  a  corpora- 
tion's business  in  a  foreign  country,  though  by  a  resolution  expressed 
by  words  in  praesenti,  with  the  understanding  both  on  the  part  of  the 
corporation  and  of  the  appointee  that  his  duties  and  authority  are 
not  to  commence  until  certain  preliminary  stages  of  its  business  shall 
be  completed,  he  cannot  bind  the  corporation  before  that  time  by 
holding  himself  out  as  its  active  agent  to  one  who  relies  merely  upon 
his  representations,  without  any  knowledge  of  the  resolution."^ 

Agency  by  Ratification. 

A  corporation,  like  a  natural  person,  may  become  bound  by  the  act 
of  a  person  assuming  to  act  for  it  without  authority,  if  it  ratifies  the 
act.***  It  may  ratify,  and  thereby  render  binding,  any  act  done  with- 
out authority  which  it  could  have  authorized ;  and  an  act  may  be  ratified 
by  any  officer  or  board  who  or  which  could  have  authorized  it.*** 
And  ratification  may  be  implied  from  the  conduct  of  the  corporation 
or  its  authorized  agents,  as  where  it  accepts  the  benefits  with  notice  of 
the  circumstances.***  Thus,  if  a  person,  professing  to  be  authorized, 
mortgages  the  personal  property  of  a  corporation  in  order  to  procure 
a  loan,  and  the  money  obtained  thereby  comes  into  the  possession  of 
the  corporation,  and  is  retained  by  it,  this  will  be  evidence  of  a  rati- 
fication of  the  mortgage.*** 

Ratification  of  an  act  done  by  one  assuming  to  act  as  agent  relates 
back,  and  is  equivalent  to  a  prior  authority.  When,  therefore,  the 
adoption  of  any  particular  form  orlnode  is  necessary  to  confer  the 
authority  in  the  first  instance,  there  can  be  no  valid  ratification,  ex- 
cept in  the  same  manner.  Thus,  if  a  person  executes  a  contract  or 
conveyance  under  seal  for  a  corporation,  without  authority,  his  act 
can  be  ratified  only  by  an  instrument  under  seal,  where,  as  at  common 
law,  authority  to  execute  a  sealed  instrument  must  be  under  seal. 

2S1  Rathbun  y.  Snow,  123  N.  Y.  343,  25  N.  E.  379,  10  L.  R.  A.  305. 

>«•  As  to  ratification  by  corporations  generally,  see  10  Qyc  1060  et  seq. 

ss»Burrill  v.  President,  etc.,  2  Mete.  (Mass.)  163,  35  Am.  Dec.  395,  W. 
D.  Smith,  Cas.  Corp.  112;  McLaughlin  v.  Railway  Co.,  8  Mich.  100;  Leg- 
gett  Y.  Banking  Oo.,  1  N.  J.  Eq.  541,  23  Am.  Dec.  728;  Aurora  Agricultural 
&  Horticultural  Soc  v.  Paddock,  80  111.  263;  Reichwald  y.  Hotel  Ck>.,  106 
III.  439;  Grape  Sugar  &  Vinegar  Manufg  Co.  y.  Small,  40  Md.  395;  Un- 
ion Pac.  Ry.  Co.  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  163  TJ.  S.  564,  16  Sup.  Ct 
1173,  41  L.  Ed.  265;  American  Exch.  Nat  Bank  y.  First  Nat  Bank,  82  Fed. 
961,  27  a  O.  A.  274;  Sun  Printing  &  P.  C.  Aes'n  y.  Moore,  183  U.  S.  642, 
22  Sup.  Ct  240,  46  L.  Ed.  366.  O.  V.  B.  Mln.  Co.  y.  First  Nat  Bank,  96 
Fed.  23,  36  C.  a  A.  633 ;  Beacon  Trust  Co.  y.  Souther,  183  Maaa  413,  67  N. 
B.  345. 

890  Cases  aboye  cited. 

2«i  Despatch  Une  of  Packets  y.  Bellamy  ManuTg  Oo.,  12  N.  H.  205^  37 
Am.  Dec.  203. 
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But  parol  ratification  may  render  the  contract  binding  as  a  parol  con- 
tract, if  a  seal  is  not  necessary.*'* 

Negotiable  Instruments. 

Where  an  officer  of  a  corporation  executes  and  issues  negotiable  pa- 
per, purchasers  thereof  buy  at  their  peril,  as  to  his  authority  to  exe- 
cute it;  but  there  is  this  exception,  namely,  that  if  the  officer,  in  issu- 
ing the  paper,  acted  within  the  apparent  scope  of  his  authority,  but 
in  the  particular  instance  acted  wrongfully,  and  the  purchaser  had  no 
notice  of  the  wrongful  character  of  the  act,  or  of  facts  sufficient  to 
put  him  on  inquiry,  the  purchaser  will  be  protected,  as  against  the 
corporation.*'*  But  if  the  purchaser  has  notice  that  the  officer  exe- 
cuted the  paper  for  his  own  debt,  or  otherwise  for  his  personal  bene- 
fit, he  is  bound  to  inquire  as  to  the  officer's  authority.*** 

Ultra  Vires  Contracts  by  Agents. 

According  to  the  strict  rule  of  ultra  vires,  if  a  corporation  has  no 
power  to  enter  into  a  particular  contract,  it  cannot,  by  appointing  an 
agent,  become  bound  by  such  a  contract  entered  into  by  him,  nor  can  it 
become  bound  by  ratification.  This  is  too  dear  to  require  argument. 
"The  powers  of  agents  of  corporations  to  enter  into  contracts  in  their 
behalf  are  limited,  by  the  nature  of  things,  to  such  contracts  as  the 
corporations  are  by  their  charters  authorized  to  make.  *  *  *  The 
same  want  of  power  to  give  authority  to  an  agent  to  contract,  and 
thereby  bind  the  corporation,  in  matters  beyond  the  scope  of  their 
corporate  objects,  must  be  equally  conclusive  against  any  attempt  to 
ratify  such  contract.  What  they  cannot  do  directly  they  cannot  do  in- 
directly. They  cannot  bind  themselves  by  the  ratification  of  a  contract 
which  they  had  no  authority  to  make.    The  power  of  the  agent  must 

>•>  Despatch  Line  of  Packets  t.  BeUamy  ManuTg  Ck>.,  supra.  Where  the 
execution  of  a  note  and  mortgage  could  have  been  authorized  only  by  a 
resolution  of  the  board,  equivalent  to  an  authority  in  writing,  within  GIt. 
Code  Gal.  i  2309,  a  corporation  can  ratify  an  unauthorized  execution  by  its 
president  and  secretary  only  in  the  manner  that  would  have  been  necessary 
to  confer  original  authority  for  the  act  ratified,  as  provided  by  section  2310, 
and  not  by  an  exercise  of  ownership  over  the  property  for  the  price  of 
which  the  note  and  mortgage  were  executed.  Blood  v.  La  Serena  Land  & 
W.  Go.,  113  Gal.  221,  41  Pac  1017,  45  Pac.  252. 

>••  Ghemical  Nat  Bank  v.  Wagner,  98  Ky.  525,  20  S.  W.  585,  40  Am.  St 
Rep.  206;  Page  v.  Railroad  Go.  (0.  G.)  31  Fed.  257;  Wahlig  v.  Manufactur- 
ing Go.  (City  Gt  N.  T.)  9  N.  Y.  Supp.  739;  Merchants'  Nat  Bank  v.  Git- 
izens'  Gaslight  Go.,  159  Mass.  506,  34  N.  B.  1083,  38  Am.  St  Rep.  453 ;  Gred- 
it  Go.  V.  Howe  Mach.  Go^  54  Gonn.  357,  8  AtL  472,  1  Am.  St  Rep.  123; 
Matson  v.  AUey,  141  lU.  284,  31  N.  E.  419;  Dexter  Sav.  Bank  v.  Friend  (C. 
G.)  90  Fed.  708. 

>•«  Randall  v.  Rhode  Island  Lumber  Go.,  20  R.  I.  625,  40  Atl.  763;  Ro- 
chester St  O.  Turnpike  Ga  t.  Paviour,  164  N.  Y.  281,  58  N.  SL  IH  52  L.  R.  A. 
790. 
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be  restricted  to  the  business  which  the  company  was  authorized  to  do. 
Within  the  scope  of  the  business  which  they  had  power  to  transact, 
he,  as  its  agent,  may  be  authorized  to  act  for  it,  but  beyond  that  he 
could  not  be  authorized,  for  its  powers  extend  no  further."**'  As  we 
have  seen,  however,  the  contract  of  a  corporation  is  not  always  un- 
enforceable because  it  is  ultra  vires,***  and  a  corporation  may  be  liable 
for  a  tort  committed  by  its  agent  in  the  course  of  an  ultra  vires  trans- 
action.**^ But  it  must  be  borne  in  mind  that  every  person  dealing 
with  a  corporaEbh  is  charged  with  notice  "oTffie'Timifafibhs  ot  its 
powers,  and  consequently  to  that  extent  witfi"~notrce  of  the  limitations 
of  the  authority  of  its  agents,  which  cannot  be  broader  than  the  powers 
of  the  corporation.*** 


NOTICE  TO  OFFICER  AS  NOTICE  TO  COBPOAATION. 


198.  Knowledge  of  faets  acquired  by  aa  officer  or  acent  of  a  oorpora^L 
tlon  is  notlec  to  the   corporation,  If  acquired  liy  kirn  wkUfl^ 
acting  within  tke  ■cope  of  him  dntiee,  bnt  not  otherwite.  / 

It  is  a  well-settled  principle  of  the  law  of  agency  that  knowledg^ 
of  facts  acquired  by  an  agent  is  notice  to  the  principal  of  such  facts,  i 
if  the  knowledge  is  acquired  by  the  agent  in  the  course  of  his  em^' 
ployment,  but  not  otherwise.    This  principle  is  applicable  to  agents 
of  corporations.***    We  have  seeiTTHat  the  directors  oTa  corporation 
represent  an  J  have  power  to  bind  the  corporation  only  when  acting 
as  a  board,  at  a  board  meeting.     It  follows  that  notice  to  a  director,  ^ 
or  knowledge  derived  by  him,  individually,  and  not  while  acting  of- 
ficially, as  a  member  of  the  board,  in  the  business  of  the  corporation, 
IS  not  to  be  regarded,  in  law,  as  notice  to  the  corporation,***    In  a 

s»B  Downing  v.  Road  Ck>,,  40  N.  H.  230,  1  Gumming,  Oas.  Priy.  Ck>rp.  148. 
And  see  Weckler  y.  Bank,  42  Md.  581,  20  Am.  Rep.  95. 

aaeAnte,  p.  16a  «»t  Post,  p.    5ia  ***Ante,  p.  173. 

30«  Bank  of  United  States  y.  Davis,  2  Hill  (N.  Y.)  451 ;  National  Security 
Bank  v.  Cushmafi,  121  Kass.  490 ;~  Innerarlty  v.  Bank,  139  Mass.  332,  1  N. 
B.  282,  52  Am.  Rep.  710;  Love  v.  Anchor  Raisin  V.  Ck>.  (Cal.)  45  Pac.  1044; 
City  of  Denver  v.  Sherret,  88  Fed.  226,  31  C.  O.  A.  499;  Zeis  t.  Potter,  105 
Fed.  671,  44  C.'  C.  A.  665.  As  to  notice  to  corporations  generally,  see  10 
C^c.  1053  et  seq. 


'  800  Bank  of  U.  S.  y.  Davis,  2  Hill  (N.  Y.)  451;  Buttrick  v.  Railroad,  62 
N.  H.  413,  13  Am.  St.  Rep.  578;  New  Haven,  M.  &  W.  R.  Ck).  y.  Town  of 
Chatham,  42  Oonn.  465;  Farrell  Foundry  v.  Dart,  26  Ck)nn.  376;  Farmers' 
&  Citizens'  Bank  v.  Payne,  25  Conn.  444,  68  Am.  Dec.  362;  Fidelity  &  D. 
Co.  V.  Courtney,  186  U.  S.  342,  22  Sup.  Ot  833,  46  L.  Ed.  1193.  Otherwise 
if  communicated  to  the  director  for  the  purpose  of  being  communicated  to 
the  board.  United  States  Ins.  Co.  v.  Schriver,  3  Md.  Ch.  381.  Knowledge 
possessed  by  a  director  while  acting  with  the  board  with  reference  to  a  mat- 


\ 
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Connecticut  case,  after  a  defective  deed  had  been  recorded,  purport- 
ing to  convey  certain  land,  one  of  the  directors  of  a  corporation,  not 
acting  .as  agent  of  the  corporation,  and  having  no  management  of 
its  business  otherwise  than  as  director,  went  to  the  town  records 
for  the  purpose  of  ascertaining  the  situation  of  the  land,  and  there 
saw  the  record  of  the  deed;  but  he  did  not  inform  the  corporation, 
or  any  of  its  agents,  thereof.  It  was  held  that  the  corporation  was 
not,  by  reason  of  these  facts,  chargeable  with  any  knowledge  of  the 
deed.***  The  same  principle  has  often  been  applied  where  it  was 
sought  to  charge  a  corporation  with  notice  in  order  to  defeat  its 
claim  as  a  bona  fide  holder  of  negotiable  paper.*** 

This,  doctrine  is  by  no  means  limited  to  directors.  It  agpli"5S_Jo_ 
all  officers  and  SgentSj  the  only  qualification  being  that  the  knowl- 
edge must  be  acquired  in  the  coUrse  of  their  5iipIoyiEent.***  As 
^was  said  by  the  Alabama  court  in  a  late  case:  "Notice  to  one  agent 
of  a  corporation  with  respect  to  a  matter  covered  by  his  agency  must 
be  as  efficacious  as  to  its  directors  or  to  its  president,  since  these 
also  are  only  agents,  with  larger  powers  and  duties,  it  is  true,  but 
not  more  fully  charged  with  respect  to  the  particular  thing  than  he 
whose  authority  is  confined  to  that  one  thing."  ■•*  If  the  officer  does 
not  represent  the  corporation  in  the  transaction  by  which  he  ac- 

ter  acted  upon  is  notice  to  the  corporation.  National  Security  Bank  v. 
CushmaD,  121  Mass.  490;    10  Gyc  1068. 

soiFarrell  Foundry  v.  Dart,  26  Conn.  376. 

t»s  Farmers'  &  Citizens'  Bank  y.  Payne,  25  Conn.  444,  68  Am.  Dec.  862, 
Holm  y.  Atlas  Bank,  84  Fed.  119,  28  O.  C.  A.  297,  and  other  cases  In  note 
800.  snpra.  In  this  case  It  appeared  that  a  director  of  a  bank  had  knowl- 
edge of  the  object  for  which  certain  bills  of  exchange  were  dellyered  to  a 
party  applying  to  the  bank  for  a  discount  thereof,  bat  this  director  was  not 
present  at  the  meeting  of  the  directors  at  which  snch  application  was  made, 
and  the  bills  discounted;  and  he  did  not  communicate  his  knowledge  to 
any  other  director  or  officer  of  the  bank.  It  was  held  that  snch  knowledge 
on  the  part  of  the  director  was  not  notice  to  the  bank. 

SOS  Saint  y.  Manufacturing  Co.,  95  Ala.  362,  10  South.  539,  86  Am.  St 
Bep.  210.  Thus,  where  a  defaulting  treasurer  '6f~a  corporation,  whose  de- 
falcation was  as  yet  unknown,  stole  money  from  a  third  person,  and  placed 
It  with  the  funds  of  the  corporation,  In  order  to  conceal  and  make  good  his 
defalcation,  without  the  knowledge  of  any  other  officer,  It  was  held  that  the 
corporation,  having  used  the  money  as  Its  own,  did  not  thereby  acquire  a 
good  title  to  It,  as  against  the  true  owner,  since  it  was  charged  with  the 
knowledge  of  Its  treasurer,  who  was  Its  representative  In  the  transaction. 
Atlantic  Cotton  Mills  v.  Indian  Orchard  Mills,  147  Mass.  268,  17  N.  E.  496, 
9  Am.  St  Rep.  698;  Huron  Printing  &  Binding  Co.  v.  Kittleson,  4  S.  D. 
520,  57  N.  W.  233;   Brennan  v.  Emery-Blrd-Thayer  D.  G.  Co.  (C.  C.)  99  Fed. 

S04  Saint  y.  Manufacturing  Co.,  95  Ala.  862,  10  South.  639|  644^  86  Am. 
St  Bep.  2ia 
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quires  knowledge  of  facts,  or  where  he  is  acting  in  his  own  interest, 
and  against  the  interest  of  the  corporation, — as  where  an  officer  of 
a  corporation  procures  the  corporation  to  discount  a  note,  of  the  ille- 
gal consideration  of  which  he  has  knowledge,  or  where  he  sells  and 
conveys  land  to  the  corporation  with  knowledge  of  outstanding  eq- 
uities,'— ^in  which  case  he  could  not  be  supposed  to  g^ve  notice  to  the 
corporation,  his  knowledge  cannot  be  imputed  to  the  corporation.'^* 


OOMTSAOT8  BBTWEEH  STOGKHOU>EB  AVD  OOBPOBATION. 

199*  8to«]Aold«rs  or  ataoilieTC  im  a  eorpomitloa  Mat*  as  aiuok  rl^lit  to' 
eoatraet  wltli  it  as  if  tkoy  wovo  straason*  Amd  luiTO  tko 
rifflits  vader  raeli  ooatvAots  as  a  stAAcer  would  Iui^to* 

The  members  or  stockholders,  as  we  have  heretofore  pointed  out, 
compose  the  corporation,  but  they  are  not  the  corporation.  They 
have  as  much  right  to  deal  with  the  corporation  as  a  stranger  would 
have,  and  mav  sue  it  on  its  contracts.  Thus,  they  may  advance 
money  to  it  in  excess  of  the  capital  contributed,  and  the  result  will 
be  a  debt  due  them  by  the  corporation,  which  will  stand  upon  ex- 
actly the  same  footing  as  such  a  debt  due  to  a  stranger.'*'  And  a 
stockholder  who  is  a  creditor  of  the  corporation  may  be  preferred  in 
an  assignment  made  by  it  in  any  case  where  a  creditor  not  connected 
with  the  corporation  could  be  j)referred.**^  A  majority  stockholder 
of  a  railroad  corporation,  if  he  is  not  in  control  of  the  property  and 

80S  Merchants'  Nat  Bank  ▼.  Lovltt  114  Mo.  519,  21  S.  W.  825,  35  Am.  St. 
Rep.  770;  Johnston  v.  Shortrldge,  93  Mo.  227,  6  S.  W.  64;  Frenkel  ▼.  Hud- 
son, 82  Ala.  158,  2  South.  758,  60  Am.  Rep.  736;  Wlckersham  y.  Zinc  Go.. 
18  Kan.  481,  26  Am.  Rep.  784;  Innerarity  ▼.  Bank,  189  Mass.  332,  1  N.  E. 
282,  52  Am.  Rep.  710;  Gaseo  Nat  Bank  y.  Glark,  189  N.  Y.  307,  34  N.  E. 
908,  36  Am.  St  Rep.  705;  Seayerns  ▼.  Presbyterian  Hospital,  173  111.  414, 
50  N.  B.  1079,  64  Am.  St  Rep.  125;  Ft  Dearborn  Nat  Bank  ▼.  Seymour. 
71  Minn.  81,  73  N.  W.  724;  American  Surety  Ca  ▼.  Pauly,  170  U.  S.  133, 
18  Sup.  Ct  552,  42  L.  Ed.  977;  Hadden  ▼.  Dooley,  92  Fed.  274,  34  G.  O.  A. 
338. 

S06  See  Lexington  Life,  Fire  &  Marine  Ins.  Go.  y.  Page,  17  B.  Mon.  (Ky.) 
412,  66  Am.  Dec  165;  Langston  y.  Greenyllle  Land  A  I.  Go.,  120  N.  G.  182, 
26  S.  B.  644 ;  Hltt  Y.  Sterllng-Gonld  Mfg.  Go.,  Ill  Iowa,  468,  82  N.  W.  919. 
Stockholders  of  a  corporation,  who  do  not  control  Its  directors,  owe  no  duty 
to  It  not  to  conceal  from  the  directors  that  they  are  Interested  In  another 
corporation  with  which  the  directors  are  about  to  make  a  contract  and  such 
contract  Is  yalld  notwithstanding  such  concealment  Fox  y.  Mackay,  125 
Cal.  57,  57  Pac.  670;  ante,  p.  7.  And  a  stockhold^  who  is  a  creditor  may 
take  a  mortgage  to  secure  the  debt  Gordon  v.  Preston,  1  Watts  (Pa.)  385,  26 
Am.  Dec.  75;    Hanchett  y.  Blair,  100  Fed.  817,  41  G.  G.  A.  76. 

toT  Lexington  LUe^  Fire  &  Marine  Ins.  OOb  t.  Page^  supra. 
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does  not  mismanage  the  affairs  of  the  company  for  his  own  benefit, 
may  purchase  the  property  of  the  corporation  at  a  judicial  sale.*®* 


BELATZOK  BETWEEN  OFFICERS  AHB  OOBPOBATIOK. 

200.  The  ofieers  of  a  ewpponttloii,  beliis  its  agenta,  and  Intmsted  with 
tlie  management  of  its  affaire,  thongli  nc»t  etrletly  traeteee,  oe- 
vavy  a  fldnelaxy  relation  towards  it,  and  eannot,  direotly  or 
indireetly,  derlTO  any  personal  adTantage  or  profit  from  tlieir 
position  wldeli  ie  not  enjojrod  in  eommon  hj  all  tlie  etoek- 
holders.  Any  seeret  profits  made  lij  them,  in  tho  transaotion  of 
the  eoflipany*s  business  belona  to  the  eompany. 

The  cases  do  not  agree  in  the  terms  used  to  designate  the  relation, 
existing  between  the  directors  and  other  officers  of  a  corporation  and 
the  corporation.  In  most  of  the  cases  they  are  spoken  of  as  "trus- 
tees." •••  In  others  they  are  spoken  of  as  "agents."  '^^  And  in  oth- 
ers they  are  termed  "mandataries."*^^  By  the  better  opinion,  they 
are  not  strictly  trustees,  but  they  are  simply  the  agents  of  the  cor- 
poration, and  tihey  are  governed  by  the  rules  of  law  applicable  to  other 
agents.'^*    However  much  the  authorities  may  disagree  in  the  use 

sot  Rothschild  y.  Memphis  &  O.  R.  06.,  118  Fed.  476,  61  C.  G.  A.  810. 

soflin  re  Cameron's  Ck>albrook,  etc,  Ry.  C!a,  18  Beav.  889;  Liquidators 
of  The  Imperial  Mercantile  Credit  Ass'n  ▼.  Coleman,  L.  R.  6  H.  L.  189: 
Koehler  y.  Iron  Co.,  2  Black,  721;  Robinson  y.  Smith.  8  Paige  (N.  T.)  222, 
24  AuL  Dec  216;  Shea  ▼.  Mabry,  1  Lea  (Tenn.)  819;  Cumberland  Coal 
Co.  y.  Sherman,  80  Barb.  (N.  Y.)  558;  Bosworth  y.  Allen,  168  N.  Y.  157. 
61  N.  B.  168,  55  L.  R.  A.  751,  86  Am.  St  Rep.  667.  See  note,  58  Am.  Dec. 
637. 

SI 0  Ferguson  y.  Wilson,  2  Ch.  App.  77;  Allen  y.  Curtis,  26  Conn.  466; 
Oyerend  A  Gnmey  Oo.  y.  Gibb,  Ia  R.  5  H.  L.  480. 

811  Spering's  Appeal.  71  Pa. .  11,  10.  Am.  Rftp.  ^K. 

iisSee  1  Mor.  Corp.  §  516;  note,  58  Am.  Dec.  637;  Wayne  Pike  Co.  y. 
Hammons,  129  Ind.  868,  27  N.  E.  487.  '*The  liability  of  officers  to  the  cor- 
poration for  damages  caused  by  negligent  or  unauthorized  acts  rests  upon 
the  common-law  rule,  which  renders  eyery  agent  liable  who  yiolates  his  au- 
thority or  neglects  his  duty  to  the  damage  of  his  principal."  North  Hud- 
son Mut  Bldg.  &  Loan  Aee'n  y.  Childs,  82  Wis.  460,  62  N.  W.  600,  605^  83 
Am.  St.  Rep.  57.  "Bank  directors  are  often  styled  'trustees,'  but  not  in  any 
technical  sense.  The  relation  between  the  corporation  and  them  is  rather 
that  of  principal  and  agent"  Bri^  y.  Spaulding,  141  U.  S.  132,  11  Sup. 
Ct  924,  929,  85  L.  Bd.  662.  "It  wHby  no"  means  a  well-settled  point  what 
is  the  precise  relation  which  directors  sustain  to  stockholders.  They  are, 
undoubtedly,  said  in  many  authorities  to  be  trustees;  but  that,  as  I  ap- 
prehend, is  only  in  a  general  sense,  as  we  term  an  agent  or  any  other  bailee 
intrusted  with  the  care  and  management  of  the  property  of  another.  It 
is  certain  that  they  are  not  technical  trustees.  They_can  only  be  regarded 
as  mandataries, — ^persons  who  haye  gratuitously  undertaken  to  perform^ 
certain  ^uTTes.  and'  wBo  are  therefore  bound  to  apply  ordinaij  care  and 
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of  terms  to  describe  the  relation,  they  all  agree  that  the  relation  is  a 
fiduciary  one,  and  it  is  generally  to  express  this  idea  that  the  relation 
is  spoken  of  as  a  "trust  relation." 

Since  the  relation  between  the  directors  and  the  corporation  is  fidu- 
ciary, it  follows  that  a  director  cannot,  directly  or  indirectly,  derive 
any  personal  profit  or  advantage  by  reason  of  his  position  that  is  not 
enjoyed  in  common  by  all  the  stockholders.***  A  director,  said  the 
Pennsylvania  court  in  a  late  case,  is  a  trustee  for  the  entire  body  of 
stockholders,  and  both  good  morals  and  good  law  imperatively  de- 
mand that  he  shall  manage  all  the  business  affairs  of  the  company 
with  a  view  to  promote  the  common  interests,  and  not  his  own  inter- 
ests; and  he  cannot,  directly  or  indirectly,  derive  any  personal  profit 
or  advantage,  by  reason  of  his  position,  distinct  from  the  other  stock- 
holders. "By  asstmiing  the  office,  he  undertakes  to  g^ve  his  best 
judgment,  in  the  interests  of  the  corporation,  in  all  matters  in  whidi 
he  acts  for  it,  untrammeled  by  any  hostile  interest  in  himself  or  oth- 
ers. There  is  an  inherent  obligation  on  his  part  that  he  will  in  no 
manner  use  his  position  to  advance  his  own  interest  as  an  individual, 
as  distinguished  from  that  of  the  corporation.  And  all  secret  profits 
derived  by  jiim  in  any  dealings  in  regard  to  the  corporate  enterprise' 
must  be  accounted  for  to  the  corporation,  even  though  the  transaction 
in  which  they  were  made  also  advantaged  the  corporation  of  which 
he  was  director."  ■**  Thus,  where  the  directors  of  a  corporation  se- 
cured their  own  debts  by  a  mortgage  of  the  corporate  property,  it  was 
held  that  the  mortgage  should  be  set  aside.**"  So,  where  the  presi- 
dent of  a  bank,  who  was  also  a  director,  loaned  the  moneys  of  the 
bank,  on  a  note  nmning  to  the  bank«  at  a  stipulated  rate  of  interest, 
but  on  a  secret  agreement  with  the  borrowers  that  he  should  partici- 
pate in  the  profits  of  lands  to  be  purchased  with  the  money,  it  was 
held  that  he  was  guilty  of  a  breach  of  trust,  and  that  the  profits  so 
acquired  by  him  belonged  to  the  bank.*** 

dlHgence,  and  no  more."     Per  Sharswood,  J.,  In  Sperlng's  Appeal,  71  Pa. 
11,  10  Am.  Rep.  684. 
Bit  Arkansas  Val.  Agr.  Soc.  ▼.  Eichholtz,  45  Kan.  164,  26  Pac.  6ia 

814  Bird  CoslI  &  Iron  CJo.  v.  Humes,  157  Pa.  278^  27  Atl.  750,  87  Am.  St 
Rep.  727.  See,  also,  Koehler  y.  Iron  Ck>.,  2  Black  (U.  S.)  715,  17  L.  Ed.  a39; 
Farmers*  A  Merchants'  Bank  y.  Downey,  53  Cal.  466,  31  Am.  Rep.  62; 
Parker  y.  Nlckerson,  112  Mass.  196;  Wardell  v.  Railroad  Co.,  103  U.  S. 
651,  26  L.  Bd.  509;  Cook  v.  Sherman  (C.  C.)  20  Fed.  167;  Perry  y.  Cotton- 
seed Oil-Mill  Co.,  93  Ala.  364,  9  South.  217;  Flint  &  P.  M.  Ry.  Co.  v. 
Dewey,  14  Mich.  477;  Rutland  Electric  Light  Co.  y.  Bates,  68  Vt.  579,  35 
Atl.  480,  54  Am.  St  Rep.  904.  Compare  Keeney  y.  Conyerse,  99  Mich.  316, 
58  N.  W.  325,  where  stockholders  were  held  barred  of  relief  by  reason  of 
laches. 

815  Koehler  y.  Iron  Co.,  supra. 

sie  Farmers'  &  Merchants'  Bank  y/ Downey,  68  Cal.  466,  81  Am.  Rep.  62. 
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This  doctrine  docs  not  apply  where  an  officer  of  a  corporation  enters 
into  a  transaction  in  whidi  he  owes  no  duty  to  the  corporation.  It 
is  said  by  Morawetz  that  a  director  or  other  agent  of  a  corporation 
may  purchase  property,  and  afterwards  sell  it  to  the  corporation  at 
an  advance,  provided  it  was  not  his  duty  at  the  time  of  the  purchase 
to  purchase  for  the  corporation,  and  that  he  may  purchase  claims 
against  the  corporation  at  a  discount,  and  enforce  them  in  full,  if  he 
was  under  no  obligation  to  purchase  them  for  the  corporation ;  and 
this  proposition  is  abundantly  supported  by  authority.**^  If  he  was 
under  any  duty  to  the  company,  however,  at  the  time  of  the  purchase, 
it  may  claim  the  benefit  of  any  profit  or  advantage  realized  by  him.  ' 
As  we  shall  presently  see,  at  some  length,  the  fiduciary  relation  in 
which  an  officer  stands  towards  the  corporation  disqualifies  him  to  rep- 
resent it  in  making  contracts  in  which  he  is  personally  interested. 
There  is  much  confusion  as  to  the  effect  of  contracts  and  transactions 
between  a  corporation  and  its  officers.  Therefore  we  shall  reserve  the 
subject  for  a  separate  section. 

The  doctrine  of  these  cases  has  been  applied  to  a  purchase  by  a  di- 
rector, at  an  execution  sale,  of  the  corporate  property,  on  the  ground 
that  it  is  the  duty  of  a  director  to  prevent  such  a  sale,  if  possible,  and, 
if  not,  then  to  endeavor  to  have  the  property  produce  the  highest 
price,  and,  in  order  to  the  attainment  of  these  objects,  to  use  the 
knowledge  he  has  derived  from  the  confidence  reposed  in  him  as  di- 
rector, while,  as  purchaser,  on  the  other  hand,  it  is  to  his  interest  to 
pay  as  little  as  possible,  and  to  use  his  special  knowledge  for  his  own 
advantage.  And  it  is  held  in  some  states  that  in  such  cases  actual 
fraud  or  actual  advantage  need  not  be  shown;  that  the  corporation 
has  an  absolute  right  to  disaffirm  the  sale  and  demand  a  resale.'^' 
Other  courts,  however,  hold  that  such  a  purchase  is  valid,  if  in  good 
faith."* 

SIT  1  Mor.  Corp.  f  521,  and  cases  there  cited.  In  St  Louis,  Ft  S.  &  W. 
R.  Co.  V.  Ghenaalt  36  Kan.  51,  12  Pac.  803,  where  the  treasurer  of  a  rail- 
road corporation,  who,  with  his  own  money,  and  for  himself  Individually, 
had  purchased  notes  of  the  company  at  a  discount,  he  was  allowed  to  col' 
lect  their  full  face  value  from  the  company,  on  the  ground  that,  at  the  time 
of  the  purchase,  he  was  under  no  obligation  to  purchase  or  to  pay  than  on 
behalf  of  the  company.  See,  also,  Glenwood  Mfg.  Co.  ▼.  Syme,  109  Wis.  355, 
85  N.  W.  432;    Burland  v.  Barle  [1902]  App.  Cas.  83. 

iii  Hoyle  y.  Railroad  Ck>.,  54  N.  Y.  314,  13  Am.  Rep.  695. 

ti*Saltmanh  v.  Spauldlng,  147  Mass.  224,  17  N.  B.  816;  Watfs  Appeal, 
78  Pa.  870;   Ooombs  ▼•  Barber,  81  Mont  626»  79  Pac  1. 


:) 
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OOKTRAOTS   OB   OTHER  TBAKSAOTXOire  BSTWEEir   OXTICEB8 

AVD  THE  OOBVORATIOK. 


201.  An  oAoar  oaanot,  as  much,  on  bel&alf  of  the  eogpormtion,  eoatJMMt 

wltli  or  ooBTey  to  Umoelf  In  his  ladiTidiud  eapaeltj,  valess  lio 
Aotfl  vador  ike  immediate  diveetiom  of  a  euperior  aseat. 

202.  The  direetore  or  other  oAeere  of  a  eorporatiom  have  bo  ri^lit  to 

represent  it  in  eomtraots  or  traasaetioae  with  tliemselTeey  or  ia 
whioh  they  are  personally  interested*  If  they  do  so,  the  eorpo- 
ration  not  Veins  represented  by  other  agents  who  are  dis- 
interested, the  oontraot  or  transaetion  is  Toidable  at  the  optton 
of  the  eorporation.     Bnt, 

(a)  By  the  weight  of  authority,  a  eontraot  or  transaetion  with  na 
oi&eor,  or  in  whieh  ho  is  personally  interested,  will  he  binding 
upon  the  eorporation  if  it  is  shown  to  be  fair  and  free  tranoL 
f  rand,  and  if  the  eorporation  was  represented  by  other  agents. 
In  New  Torh  and  some  other  Jnrisdietions  it  is  held,  eiren  in 
these  eases,  that  the  eontraet  or  transaetion  nuiy  be  avoided 
by  the  eorporation,  and  that  the  question  of  frand  is  imma- 
terial. 

(b>  8noh  a  eontraet  or  transaetion  may  be  ratified  by  the  stooh- 
holders,  either  expressly  or  impliedly,  by  aeqvieseenoo  or  ao- 
eeptanee  of  the  benefits  witk  knowledge  of  the  faets. 

(e)  The  eorporation  is  liable,  on  avoiding  the  oontraot  or  transaction, 
for  the  benefits  aetnally  reoeiTod  and  retained* 

Contract  or  Transaction  by  OMcer  with  Himself. 

From  the  nature  of  things,  the  directors  or  other  officers  or  agents 
of  a  corporation  cannot  contract  in  their  representative  capacity  with 
themselves  in  their  capacity  as  individuals;  nor  can  they  convey  to 
themselves.  Such  a  transaction  would  be  void  for  want  of  two  par- 
ties. "The  idea,"  said  Orton,  J.,  in  a  Wisconsin  case,  "that  the  same 
persons  constitute  different  identities  of  themselves  by  being  called 
directors  or  officers  of  a  corporation,  so  that,  as  directors  or  officers, 
they  can  convey  or  mortgage  to  or  contract  with  themselves  as  private 
persons,  is  in  violation  of  common  sense."  ■*•    But  it  has  been  held 

•«o  Haywood  v.  Lumber  Co.,  64  Wis.  639,  26  N.  W.  184,  187,  per  Oamp- 
bell,  J.,  in  People  v.  Townshio  Board  of  Overyssel,  11  Mich.  222:  Miner 
v.  Ice  Ck>.,  93  Micb.  97.  68  N.  W.  218,  17  L.  R.  A.  412;  HUl  y.  Marston,  178 
Mass.  285,  59  N.  E.  766;  Janney  v.  Minneapolis  Industrial  Exposition,  79 
MUm.  488,  82  N.  W.  984.  50  L.  R.  A.  273.  *'If  it  be  conceded  that  the  con- 
tract by  which  the  defendant  became  the  creditor  of  the  company  was  valid, 
we  see  no  principle  on  which  the  sabsequent  purchase  under  the  deed  of 
trust  is  not  equally  so.  The  defendant  was  not  here  both  seller  and  buyer. 
A  trustee  was  interposed  who  made  the  sale,  and  who  had  the  usual 
powers  necessary  to  see  that  the  sale  was  fairly  conducted,  and  who  in 
this  respect  was  the  trustee  of  the  corporation,  and  must  be  supposed  to  have 
been  selected  by  it  for  the  exercise  of  this  power.   Defendant  was  at  liberty 
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that  an  agent  may  represent  the  corporation  in  making  a  contract 
with  himself  personally,  if  he  acts  under  immediate  instructions  from 
a  superior  agent,  or  from  the  board  of  directors.**^ 

Personal  Interest  of  Officer  in  Contract  or  Transaction. 

It  is  an  elementary  principle  that  the  same  person  cannot  be  al- 
lowed to  act  for  himself,  and  at  the  same  time,  with  respect  to  the 
same  matter,  as  the  agent  for  another,  whose  interests  are  conflicting. 
Thus,  a  person  cannot  be  a  purchaser  of  property  and  at  the  same 
time  the  agent  of  the  vendor.  "The  two  positions  impose  different 
obligations,  and  their  union  would  at  once  raise  a  conflict  between 
interest  and  duty;  and,  constituted  as  humanity  is,  in  the  majority 
of  cases  duty  would  be  overborne  in  the  struggle."  ■•*  The  law  there- 
fore will  always  condemn  the  transactions  of  a  party  on  his  own  be- 
half, directly  or  indirectly,  when,  in  respect  to  the  matter  concerned, 
he  is  the  agent  of  others,  and  will  relieve  against  them  whenever  their 
enforcement  is  seasonably  resisted.***  This  doctrine  applies  with  full 
force  to  transactions  by  directors  or  other  ofHcers  of  a  corporation, 
on  behalf  of  the  corporation,  in  which  they  are  personally  interested. 
They  will  not  be  permitted  to  occupy  a  position  in  which  their  own 
interests  will  conflict  with  the  interests  of  the  corporation  which  they 
represent,  and  which  they  are  bound  to  protect.  It  is  well  settled, 
therefore,  that,  where  the  directors  or  other  ofHcers  or  agents  of  a 
corporation  are  personally  interested  in  any  contract  or  transaction 
into  which  they  enter  on  behalf  of  the  corporation,  the  latter  may  re- 
pudiate it.  "They  cannot,  as  agents  or  trustees,  enter  into  nor  au- 
thorize contracts  on  behalf  of  those  for  whom  they  are  appointed  to 
act,  and  then  personally  participate  in  the  benefits."  •**    If  any  prof- 

to  bid,  subject  to  those  rules  of  fairness  which  we  have  already  conceded  v^ 

to  belong  to  his  peculiar  position;   for,  If  he  could  not  bid,  he  would  have  .    ^ 

been  deprived  of  the  only  means  which  his  contract  gave  him  of  making       ver- 
bis debt  out  of  the  security  on  which  he  had  loaned  his  money."    Per  Miller, 
J.,  In  Twln-Llck  Oil  Co.  y.  Marburv.  91  U.  S.  587.  23  L,  F^   -^^^-^^^^^ 

821 1  Mor.  trlv.  Ctorp.  §  527;  Louisville,  N.  A«  &  O.  Ry.  Co.  v.  Carson, 
161  111.  444,  88  N.  B.  140.  In  this  case  a  lease  to  a  corporation  by  a  lessor, 
who  also  executed  the  lease  on  behalf  of  the  company  as  Its  vice  president 
and  manager,  was  held  good,  where  It  was  executed  In  good  faith,  under 
the  direction  of  the  president,  and  ratified  by  the  corporation  by  taking 
possession,  and  paying  rent  according  to  Its  terms. 

•»  Warden  v.  RaUroad  Co.,  108  U.  S.  661,  26  L.  Ed.  609. 

818  Id. 

ss4ld.  See,  also,  Goodln  v.  Canal  Co.,  18  Ohio  St  169,  98  Am.  Dec.  95; 
United  States  RoUlng-Stock  Co.  v.  Atlantic  &  G.  W.  R.  Co.,  34  Ohio  St.  450, 
82  Am.  Rep.  380;  Flint  A  P.  M.  R.  Co.  v.  Dewey,  14  Mich.  477;  Oilman, 
C.  &  S.  R.  Oo.  V.  Kelly,  77  111.  426;  Gallery  v.  National  Exch.  Bank,  41 
Mich.  169,  2  N.  W.  193,  82  Am.  Rep.  149;  Hook  v.  Ayers,  80  Fed.  978!,  26 
a  (X  A.  287;  Morgan  ▼•  King,  27  Colo.  639,  68  Pac  416;   Bamee  v.  Lynch, 


>^ 
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its  are  made  out  of  such  a  transacdon,  they  will  inure  to  the  benefit 
of  the  corporation.***  Thus,  where  the  directors  of  a  corporation  bought 
a  steamboat  in  their  individual  capacity,  and  then,  as  directors,  caused 
it  to  be  purchased  on  behalf  of  the  corporation  at  a  large  advance 
upon  its  cost  and  value,  it  was  held  that  the  transaction  was  fraudu- 
lent, and  that  the  profits  inured  to  the  benefit  of  the  company,  and 
could  be  recovered  by  it,  with  interest***  This  principle  has  been 
applied  in  a  variety  of  cases.  There  is  no  limit  to  the  circumstances 
under  which  the  question  may  arise.  A  director  of  a  corporation  is 
disqualified  to  vote  or  act,  at  a  meeting  of  the  board,  upon  any  reso- 
lution in  which  he  is  personally  interested.**^  Thus,  he  cannot  vote 
on  a  resolution  authorizing  the  renewal  of  notes  of  the  corporation 

9  Okl.  166,  59  Pac.  995;  Kroegber  v.  Gallrada  Col.  Co.,  119  Fed.  641,  56 
C.  C.  A.  257;  Scott  y.  Fanners'  &  M.  Nat  Bank,  97  Tex.  31,  75  S.  W.  7, 
104  Am.  St  Rep.  835;  Smith  v.  Pacific  Vinegar  &  P.  Works,  145  Cal.  352, 
78  Pac.  550 ;  Booth  y.  Land  Filling  &  I.  Co.,  68  N.  J.  Eq.  536,  59  AU.  767. 
Where  defendant  and  his  associate  purchased  real  estate  through  a  syndi- 
cate for  the  purpose  of  selling  It  at  a  profit  to  plaintiff  corporation  to  be 
formed,  and  after  such  formation,  while  acting  as  directors  of  plaintiff,  au- 
thorized a  sale  of  the  property  to  It,  in  exchange  for  stodc,  at  a  price  large- 
ly in  excess  of  the  value  of  the  property,  without  making  a  full  disclosure 
of  all  facts  known  to  them  material  to  the  property  and  as  to  their  pur- 
chase, including  the  price  paid  by  them,  or  requiring  that  the  corporation 
should  hare  independent,  adequate  advice,  the  corporation  was  entitled  to 
rescind  the  transaction  for  fraud.  Old  Dominion  Copper  Mining  A  Smelt- 
ing Co.  y.  Blgelow,  188  Mass.  315,  74  N.  E.  653,  108  Am.  St  Rep.  479. 

ssBBent  y.  Priest,  10  Mo.  App.  543;  McOlure  y.  Law,  161  N.  Y.  78,  55 
N.  B.  888;  Spaulding  y.  North  Milwaukee  Town-Site  Co.,  106  Wis.  481,  81 
N.  W.  1064;  Goodhue  Farmers'  Warehouse  Co.  y.  Davis,  81  Minn.  210,  8^ 
N.  W.  531;  Gluckstein  v.  Barnes  [1900]  App.  Cas.  240;  The  Telegraph  v. 
Lee,  125  Iowa,  17,  98  N.  W.  864;  De  Bardeleben  v.  Bessemer  Land  A  I.  Co., 
140  Ala.  621,  87  South.  511.  Cf.  Campbell's  Case,  L.  B.  4  Ch.  D.  470.  The 
president  and  general  manager  invented  a  gas  tip,  which  the  corporation 
manufactured  under  his  orders  as  manager,  without  any  contract  with 
him.  He  directed  an  employ^  of  the  corporation  to  ascertain  the  exact 
cost  of  the  manufacture,  to  which  he  added  150  per  cent  profit,  for  which 
amount  he  sold  the  tips  to  himself  under  another  name;  and  he  placed  the 
tips  on  the  market  at  a  price  double  that  paid  the  corporation.  The  di- 
rectors of  the  corporation  had  no  knowledge  of,  and  did  not  consent  to. 
this  arrangement  Held  that,  the  president  and  manager  being  bound  to 
devote  bis  energies  to  the  benefit  of  the  corporation,  the  profits  made  by 
him  on  the  resale  of  the  tips  belonged  to  the  corporation,  and  that  it  was 
entitled  to  compel  him  to  account  therefor.  D.  M.  Steward  Mfg.  Otk  y. 
Steward,  109  Tenn.  288,  70  S.  W.  80a 

ss«  Parker  v.  Nickerson,  112  Mass.  195. 

S2T  He  cannot  be. included  In  counting  a  quorum.  Bassett  y.  Falrchlld, 
132  Cal.  637,  64  Pac.  1082,  52  L.  R.  A.  611^  Parsons  y.  Taooma  Smeltinc 
A  R.  Co.,  25  Wash.  492,  65  Pac.  765. 
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in  his  favor.**"  Where  the  directors  fix  the  compensation  for  their 
own  services,  either  as  directors  or  other  officers,  the  transaction  will 
be  jealously  scrutinized  by  the  courts,  and  will  be  set  aside,  at  the 
election  of  the  corporation,  unless  it  is  shown  to  be  fair  and  free  from 
fraud.* *•  An  officer  or  director,  however,  who  has  interests  to  pro- 
tect, may  in  good  faith  purchase  the  property  of  a  corporation  at  a 
public  sale.***  An  officer  may  purchase  from  third  persons  at  a  dis- 
count securities  issued  by  the  corporation  unless  he  owes  it  a  duty  to 
discharge  or  buy  them.**^ 

Extent  of  Personal  Interest. 

It  can  make  no  difference  in  the  application  of  this  principle  that 
there  are  other  parties  to  a  contract  or  transaction  with  a  corporation 
in  which  an  officer  is  personally  interested,  who  occupy  no  fiduciary 
relation  to  the  corporation.***  The  doctrine  applies,  for  instance, 
where  a  contract  is  made  with  a  firm  of  which  one  of  the  directors  is 
a  member,***  or  where  it  is  with  another  corporation  of  which  he  is 
also  a  stockholder,***  or  an  officer.***  The  rule  has  frequently  been 
applied,  for  instance,  where  the  directors  of  a  railroad  company  enter 
into  a  contract  for  the  construction  of  its  road  with  a  construction  firm 
or  corporation  of  which  one  or  more  of  the  directors  are  members.*** 
So  the  directors  of  one  corporation  cannot  act  for  it,  at  least  when  their 
action  is  an  essential  factor  in  contracting  with  another  corporation, 
of  which  they  are  also  directors.**^     It  has  been  held  that  a  contract 

»««  Smith  V.  Association,  78  Cal.  289,  20  Pac.  677.  12  Am.  St  Rep.  53. 

is»  Jones  y.  Morrison,  81  Minn.  140,  16  N.  W.  854.  See  Gopeland  y.  Manu- 
facturing Co.,  47  Hun  (N.  Y.)  235;  Davis  v.  Railway  Co.  (C.  C.)  22  Fed.  883; 
Miner  v.  Ice  Co.,  98  Mich.  97,  63  N.  W.  218.  17  L.  R.  A.  412.    Post,  p.  5ia 

S80  Greenwood  Ice  &  C.  Co.  v.  Georgia  Home  Ins.  Co.,  72  Miss.  46,  17  South. 
83;  Snedilcer  v.  Ayers,  146  Cal.  407,  80  Pac.  511.  Contra,  Aldine  Mfg.  Co.  y. 
Phillips,  129  Mich.  240.  88  N.  W.  632. 

»>i  Seymour  v.  Spring  Forest  Cemetery  Ass'n,  144  N.  Y.  338,  39  N.  E.  365, 
26  L.  R.  A.  859;  Mclntyre  v.  AJax  Mln.  Co.,  28  Utah,  162,  77  Pac.  613;  Cam- 
den Safe  D.  &  T.  Co.  y.  Citizens'  Ice  &  C.  S.  Co.,  (N.  J.  Ch.)  61  Atl.  529. 

st2  Munson  ▼.  Railway  Co.,  103  N.  Y.  58»  8  N.  B.  355. 

BBS  Aberdeen  Ry.  Co.  v.  Blakie^  1  Macq.  461;  Sims  y.  Petaluma  Gaslight 
Co.,  131  Cal.  656,  63  Pac  1011.  Cf.  Costa  Rica  Ry.  ▼.  Forwood  [1900]  1  Ch. 
756. 

sa4  Parker  y.  Nlckerson,  112  Mass.  195;  Gilman,  C.  &  S.  R.  Co.  y.  Kelly,  77 
111.  426.  And  see  Wardell  y.  Railroad  Co.,  103  U.  S.  651,  26  L.  Ed.  509;  At- 
talla  Iron  Ore  Co.  v.  Virginia  Iron,  C.  &  C.  Co.,  Ill  Tenn.  527,  77  S.  W.  774. 

888  Bear  River  Valley  Orchard  Co.  y.  Hanley,  15  iftah,  506,  50  Pac.  611. 

>>•  See  Thomas  v.  Railway  Co.  (C.  C.)  2  Fed.  877;  Id.,  109  U.  S.  522,  3  Sup. 
Ct  315,  27  L.  Ed.  1018;  Barr  y.  Railroad  Co.,  125  N.  Y.  263,  26  N.  B.  145; 
Gilman,  C.  &  S.  R.  Co.  y.  Kelly,  77  111.  426. 

88T  Metropolitan  T.  &  T.  Co.  y.  Domestic  T.  6a  T.  Co.,  44  N.  J.  Bg.  568, 
14  Atl.  907;  Pearson  y.  Railroad  Co.,  62  N.  H.  537,  13  Am.  St  Rep.  590;  Dayla 
Provision  Co.  y.  Fowler  Bros.,  47  N.  Y.  Supp.  205,  20  App.  Diy.  626^  affirmed 
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between  two  corporations  by  their  respective  boards  of  directors  is  not 
invalid,  or  voidable  at  the  election  of  one  of  the  parties  thereto,  from 
the  mere  circumstance  that  a  minority  of  its  board  are  also  directors  of 
the  other  company.***  But  a  stricter  rule  prevails  in  some  jurisdic- 
tions.*** 

Where  the  Corporation  is  Represented  by  Other  Agents, 

Most  courts  hold  that  a  director  or  other  officer  may  legally  con- 
tract with  the  corporation,  if,  in  entering  into  the  contract,  the  cor- 
poration is  represented  by  other  agents ;  that,  for  instance,  a  director, 
either  alone  or  jointly  with  strangers,  may  sell  property  or  lend  money 
to  the  corporation,  or  make  any  other  contract  with  it,  if  the  contract 
is  sanctioned  by  a  majority  of  the  board  of  directors,  not  including 
himself;  and  that  the  corporation  will  be  botmd  if  the  transaction 
is  fair,  open,  and  free  from  fraud.**®    "It  cannot  be  maintained,''  said 

163  N.  Y.  680,  67  N.  B.  1106;  McLeod  ▼.  Lincoln  Medical  Ck>llege,  69  Neb. 
650,  06  N.  W.  266,  d8  N.  W.  672.  But  see  EvanBYlUe  Public  H.  Co.  v.  Bank 
of  Commerce,  144  Ind.  84,  42  N.  B.  1097;  Salina  Nat.  Bank  y.  Prescott,  60 
Kan.  490,  67  Pac.  121. 

S88  United  States  Rolling-Stock  Co.  ▼.  Atlantic  &  G.  W.  R.  Co.,  34  Ohio 
St  450,  82  Am.  Rep.  380.  See,  also,  Jessup  v.  Illinois  Cent.  R.  Co.  (C.  C.) 
43  Fed.  483;  Hagerstown  Mfg.  Co.  v.  Keedy,  91  Md.  430,  46  Atl.  966;  Porter  v. 
Lassen  Co.,  127  Cal.  261,  59  Pac  668;  Schnittger  v.  Old  Home  Consol.  Mln. 
Co.,  144  Cal.  608,  78  Pac.  9. 

•«»  Post,  p.  499. 

«*o  1  Mor.  Priv.  Corp.  f  627;  Twin-Lick  Oil  Co.  ▼.  Marbury.  91  U.  S.  687, 
23  L.  Bd.  328;  Barr  v.  Plate-Glass  Co.,  6  C.  C.  A.  260,  67  Fed.  86;  Beach  t. 
Miller,  180  111.  162,  22  N.  B.  464,  17  Am.  St  Rep.  291;  Roseboom  v.  Whittaker, 
132  111.  81,  28  N.  B.  389;  Lonisville,  N.  A.  &  C.  Ry.  Co.  v.  Carson,  161  111. 
444,  38  N.  B.  140;  Ten  Byck  v.  Railroad  Co.,  74  Mich.  226,  41  N.  W.  905,  3 
L.  R.  A.  378,  16  Am.  St  Rep.  633;  Garrett  v.  Plow  Co.,  70  Iowa,  697,  29  N.  W. 
395,  59  Am.  Rep.  461;  Gorder  y.  Canning  Co.,  86  Neb.  648,  64  N.  W.  830; 
Parker  v.  Nickerson,  137  Mass.  487;  Saltmarsh  y.  Spaulding,  147  Mass.  224, 
17  N.  B.  316;  Ft  Payne  Rolling  Mill  y.  Hill,  174  Mass.  224,  64  N.  B.  632; 
Troy  Mln.  Co.  y.  White,  10  S.  D.  476.  74  N.  W.  236,  42  L.  R.  A.  649;  Shiger 
y.  Salt  Lake  City  Copper  Mfg.  Co.,  17  Utah,  148,  53  Pac.  1024,  70  Am.  St. 
Rep.  773;  Porter  y.  Lassen  County  Land  &  C.  Co.,  127  Cal.  261,  69  Pac.  663; 
Rawllngs  y.  New  Memphis  Gaslight  Co.,  106  Tenn.  268,  60  S.  W.  206;  Wyman 
y.  Bowman,  127  Fed.  257,  62  C.  C.  A.  189.  See,  also,  Junklns  ▼.  Union  School 
District  39  Me.  220.  The  fact  that  boards  of  directors  of  two  mining  cor- 
porations are  appointed  by  a  third  corporation  as  a  holding  company  of  the 
majority  of  the  stock  of  the  mining  corporations  does  not  subject  the  goyem- 
ment  of  the  mining  companies  to  a  common  control,  so  as  to  make  directors 
of  one  of  the  mining  companies,  who  are  also  directors  of  the  holding  com- 
pany, common  to  each  of  the  mining  companies,  where  it  Is  established  that 
the  directors  of  the  two  original  companies,  appointed  by  the  holding  com- 
pany, are  not  mere  "dummies,"  subject  to  the  will  of  the  directors  of  the 
"holding  company.  Pierce  y.  Old  Dominion  Copper  M.  &  S.  Co.,  67  N.  J.  Bq. 
899,  68  Atl.  819.  Where  a  proposmoh  to  borrow  money  from  certain  dl- 
rectors  of  a  corporation  was  carried  by  sufficient  yotes  of  other  members  of 
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Mr.  Justice  Miller  in  Twin-Lick  Oil  Co.  v.  Marbury,**^  "that  any  rule 
forbids  one  director  among  several  from  lending  money  to  the  cor- 
poration when  the  money  is  needed,  and  the  transaction  is  open  and 
otherwise  free  from  blame.  No  adjudged  case  has  gone  so  far  as  this. 
Such  a  doctrine,  while  it  would  afford  little  protection  to  the  cor- 
poration against  actual  fraud  or  oppression,  would  deprive  it  of  the 
aid  of  those  most  interested  in  giving  aid  judiciously,  and  best  quali- 
fied to  judge  of  the  necessity  of  that  aid,  and  of  the  extent  to  which 
it  may  safely  be  given."  Even  in  such  cases  as  these,  however,  it  is 
well  settled  that  the  transaction  will  be  jealously  scrutinized  by  the 
courts,  and  set  aside  at  the  instance  of  the  corporation,  if  the  slightest 
fraud  or  unfairness  appears.***  And  by  the  better  opinion  the  bur- 1 
den  is  on  the  directors  or  other  officers  to  show  the  good  faith  and! 
fairness  of  the  transaction.***  / 

Some  of  the  courts — ^the  New  York  court  among  them — have/ 
adopted  a  more  rig^d  rule,  and  hold  that  a  contract  entered  into  with 
a  corporation,  acting  through  its  directors,  by  one  or  more  of  the  di- 
rectors, either  alone  or  jointly  with  third  persons,  is  voidable  at  the 
option  of  the  corporation,  though  a  majority  of  the  directors  who  as- 
sent to  the  contract  are  not  personally  interested,  and  without  regard 
to  whether  or  not  the  transaction  is  fair  and  free  from  fraud.***  In 
these  jurisdictions  the  law  does  not  inquire  whether  the  transaction 
was  fair  or  unfair,  but  stops  their  inquiry  as  soon  as  the  relation  is 
disclosed,  and  sets  aside  the  transaction,  or  refuses  to  enforce  it»  at 

the  board  of  directors  to  render  the  same  valid  without  the  votes  of  the 
lending  directors,  the  fact  that  such  lending  directors  were  present  at  the 
meeting  and  voted  for  the  transaction  did  not  Invalidate  the  same.  Schnlttger 
V.  Old  Home  Gonsol.  Mln.  Co.,  144  Gal.  003,  78  Pac.  9. 

i^i  91  U.  8.  587,  23  L.  Bd.  328.  See,  also,  Jones  v.  Hale,  82  Or.  465,  6^2 
Pac.  311;  Rylander  v.  Sheffield,  106  Ga.  Ill,  84  S.  B.  848;  Blake  v.  Ray,  110 
Ky.  531,  62  S.  W.  581. 

s«a  Thomas  v.  Railway  Co.,  109  U.  S.  522,  3  Sap.  Gt  815,  27  L.  Bd.  1018; 
Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587,  23  L.  Ed.  328;  Hallam  v.  Hotel 
Co.,  56  Iowa,  178,  9  N.  W.  Ill;  Hubbard  v.  Investment  Co.  (C.  C.)  14  Fed. 
675;  Meeker  v.  Iron  Co.  (C.  C.)  17  Fed.  48;  Patterson  v.  Portland  S.  A  R. 
Works,  35  Or.  96.  56  Pac.  407. 

s«s  Wilkinson  v.  Banerle,  41  N.  J.  Bq.  635,  7  Atl.  514;  Jones  v.  Morrison, 
81  Minn.  140, 16  N.  W.  854;  Ryan  v.  Williams  (a  C.)  100  Fed.  172;  Tenison  v. 
Patton,  95  Tex.  284,  67  S.  W.  92. 

«««  Aberdeen  Ry.  Co.  v.  Blakie,  1  Macq.  461;  Munson  v.  Railway  Co..  103 
N.  T.  58,  8  N.  E.  355;  Hoyle  v.  Railroad  Co.,  54  N.  Y.  814,  18  Am.  Rep.  595; 
Pearson  v.  Railroad  Corp.,  62  N.  H.  537,  18  Am.  St  Rep.  590;  Hoffman  Steam 
Coal  Co.  V.  Cumberland  Coal  &  Iron  Co.,  16  Md.  456,  77  Am.  Dec.  311;  Cum- 
berland Coal  Co.  V.  Sherman,  30  Barb.  (N.  Y.)  553 ;  Stewart  v.  Lehigh  Valley 
R.  Co.,  88  N.  J.  Law,  505;  United  States  Steel  Corp.  v.  Hodge,  64  N.  J.  Bq. 
807,  54  Atl.  1.  Cf.  Robotham  v.  Pmdential  Ins.  Cou,  64  N.  J.  Bq.  673.  53 
Atl.  842. 
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the  instance  of  the  corporation,  without  asking  whether  there  was 
fraud  or  not.  As  was  said  in  a  New  York  case,***  it  prevents  frauds 
by  making  them,  as  far  as  may  be,  impossible,  knowing  that  real 
motives  often  elude  the  most  searching  inquiry;  and  it  leaves  neither 
to  judge  nor  jury  the  right  to  deterniine,  upon  a  consideration  of  its 
advantages  or  disadvantages,  whether  a  contract  made  under  such 
circumstances  shall  stand  or  fall.  It  makes  no  difference  in  these 
jurisdictions  that  only  one  director  is  a  party  to  the  contract,  and 
that  there  were  a  number  of  other  directors  who  voted  for  the  con- 
tract, and  who  were  not  personally  interested. 

Consent — Acquiescence  and  Laches  of  Corporation  or  Stockholders. 

A  contract  between  directors  or  other  officers  or  agents  of  a  cor- 
poration and  the  corporation,  or  a  transaction  with  the  corporation 
in  which  they  are  interested  directly  or  indirectly,  is  not  absolutely 
void,  even  where  there  is  fraud,  if  it  is  within  the  powers  of  the  cor- 
poration. It  is  simply  voidable  at  the  election  of  the  corporation  or 
its  stockholders.**^  To  be  binding  on  the  corporation,  it  does  not 
need  ratification.  It  is  binding  until  avoided.  It  follows  that  if  the 
stockholders  of  the  corporation,  or  a  majority  of  them,  where  the 
transaction  is  one  which  they  could  have  authorized,  but  not  other- 
wise,***  assent  to  the  contract,  expressly  or  impliedly,  by  taking  the 
benefit  of  it  with  knowledge  of  the  facts,  it  becomes  binding  upon 
the  corporation,  and  cannot  afterwards  be  avoided.***  And  such 
consent  will  be  implied  if  the  stockholders  are  guilty  of  laches  in 
moving  to  avoid  it.    They  must  take  steps  to  avoid  it  within  a  rea- 

84B  Mtinson  v.  Railway  Co.,  103  N.  T.  58,  8  N.  B.  355. 

847  Barr  v.  New  York,  L.  B.  &  W.  R.  Co..  125  N.  Y.  263,  26  N.  E.  145;  Twin- 
Lick  Oil  Co.  V.  Marbury,  91  U.  S.  587,  23  L.  Bd.  328;  Hoyle  v.  Railroad  Co., 
54  N.  Y.  314.  13  Am.  Rep.  595;  Urner  v.  Sollenberger,  89  Md.  316,  43  Atl.  810; 
Nye  y.  Storer,  168  Mass.  53.  46  N.  B.  402;  Salem  Iron  Co.  v.  Lake  Superior 
Con.  Iron  Mines,  112  Fed.  239,  50  C.  C.  A.  213;  Stanley  v.  Luse,  36  Or.  25,  58 
Pac.  75;  United  States  Steel  Corp.  v.  Hodge,  64  N.  J.  Eq.  807,  54  Atl.  1; 
Schnittger  y.  Old  Home  Consol.  Min.  Co.,  144  Cal.  603,  78  Pac.  9. 

84 8  For  instance,  the  holders  of  a  majority  of  the  stock  of  a  corporation 
could  not,  by  their  yotes  at  a  stockholders'  meeting,  lawfully  authorize  Its 
officers  to  lease  its  property  to  themselyes,  or  to  another  corporation  formed 
for  the  purpose,  and  whose  stock  is  ezclusiyely  owned  by  them,  unless  such 
lease  is  made  In  good  faith,  and  is  supported  by  an  adequate  consideration; 
otherwise,  a  fraud  would  thereby  be  committed  on  the  minority  stockholders. 
See  Meeker  ▼.  Iron  Co.  (C.  C.)  17  Fed.  48.  As  to  the  powers  of  the  majority, 
see  ante,  p.  430. 

8«»  Barr  ▼.  Railroad  Co.,  125  N.  Y.  263,  26  N.  E.  146;  Louisyille,  N.  A.  & 
0.  Ry.  Co.  y.  Carson,  151  HI.  444,  38  N.  B.  140;  Welch  y.  Bank,  122  N.  Y. 
177,  25  N.  E.  269;  Hotel  Co.  y.  Wade.  97  U.  S.  13,  24  L.  Bd.  917;  Battelle  y. 
Northwestern  Cement  &  C.  P.  Co.,  37  Minn.  89,  33  N.  W.  327. 
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sonable  time  after  they  have  knowledge  of  the  circumstances.*** 
The  rule  that  a  contract  between  a  director  of  a  corporation  and  the 
corporation  is  voidable  at  the  instance  of  the  latter,  or  of  its  stock- 
holders, clearly  does  not  apply  where  all  who  are  interested  in  the 
corporation,  its  officers,  directors,  and  stockholders,  not  only  know 
of  but  consent  to  it,  and  where  the  property  acquired  by  the  cor- 
poration under  the  contract  is  kept  and  used  by  it  without  dissent 
by  any  one.*** 

Liability  to  Extent  of  Benefit. 

Even  where  the  contract  is  voidable,  and  is  avoided  by  the  cor- 
poration, it  will  be  liable  for  the  actual  value  of  the  benefits  it  has 
received.  Thus,  where  two  of  the  board  of  directors  of  a  railroad 
company,  who  took  part  in  making  a  contract  for  the  construction 
of  the  road,  were  interested  with  the  other  parties  in  the  contract, 
and  the  other  contractors  entered  into  an  agreement  with  the  other 
directors  at  the  time  the  construction  contract  was  made  that,  in  ef- 
fect, relieved  them  from  liability  on  their  unpaid  stock,  it  was  held 
that  the  contract  was  voidable  at  the  election  of  the  corporation  or 
its  stockholders,  but  that,  to  the  extent  of  the  benefit  conferred 
upon  the  corporation  in  the  construction  of  the  road,  the  bonds 
issued  in  payment  thereof  were  not  void,  and  in  a  suit  to  foreclose  a 
mortgage  by  which  they  were  secured  a  decree  for  that  amount 
should  be  allowed.*** 

860  Twln-Llek  Oil  Ck).  v.  Marbury,  91  U.  S.  687,  23  L.  Ed.  828;  United 
States  Rolling-Stock  Co.  y.  Atlantic  ft  G.  W.  R.  Go.,  84  Ohio  St  450,  32  Am. 
Rep.  880;  Stetson  y.  Northern  Iny.  Co.,  104  Iowa,  893,  78  N.  W.  869;  Gallen 
y.  Goal  Greek  MIn.  Go.  (Tenn.  Gh.)  42  S.  W.  693.  And  see  Keeney  y.  Con- 
verse,  99  Mich.  816,  58  N.  W.  825;  Morgan  y.  King,  27  Gdlo.  539,  68  Pac.  416. 

S61  Battelle  y.  Payement  Go.,  87  Minn.  89,  33  N.  W.  827.  And  see  Barr  y. 
Glass  Co.,  6  G.  C.  A.  260,  57  Fed.  86,  and  Sanford  Fork  &  Tool  Go.  y.  Howov 
Brown  &  Co.,  167  U.  S.  312,  15  Sup.  Ct  621,  39  L.  Bd.  718. 

"•Thnmnn  I>  Railroad  Co.,  109  U.  S.  522,  8  Sup.  Ct.  815,  27  L.  Ed.  lOia 
See,  also,  Warden  y.  Railroad  Co.,  uea.  (jas.  NdrTr,164;  Grlillth  y.  Blackwa- 
ter  Boom  &  L.  Co.,  46  W.  Ya.  66,  88  S.  B.  126. 
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TJABfTJTT  OF  OFFIOfiRS  TO  THE  COBPOBATZOK. 

'903.  The  dirvetoTfl  and  oilier  oflleers  of  a  eorporation  are  liable  to  i^ 
for  losses  sustained* 

(a)  By  reason  of  a  willful  abnse  of  tlieir  tmst,  as  lij  ezeeedins  tlieir 
antliority  or  tlie  powers  of  the  eorporation,  or  hj  misapplien- 
tion  of  the  oorporate  funds. 

<b>  By  reason  of  gross  neglisenee  and  inattention  to  the  duties  of 
their  tmst,  thongh  there  may  be  no  aetnal  bad  faith«  By  the 
weight  of  anthority»  they  are  bonnd  to  ezereise  ordinary  oaro 
and  pradence,-^hat  is,  the  same  degree  of  eare  and  pmdenco 
that  men  ordinarily  ezereise  nnder  similar  eirenm staneesy— 
and  failure  to  do  so  is  gross  negligence. 

(o)  Bnt  they  are  not  liable  for  accidents,  thef ts,  ete.,  irhere  they 
have  not  been  negligent^  nor  for  mere  ndstahes  or  errors  of 
Jndgnient,  where  they  haTO  acted  in  good  faith  and  with  ordi- 
nary eare  and  diligence. 

(d)  Kor  are  they  liable  for  the  acts  or  omissicins  of  other  directors  or 
agents,  where  they  have  nc»t  themselTes  been  gnilty  of  negleot 
in  snpervising  or  appointing  them.  It  is  otherwise,  however,  i£ 
they  participated  In  such  acts,  or  negligently  failed  to  take 
measnres  to  prevent  them. 

It  IS  well  settled  that  the  directors,  trustees,  or  other  officers  of  a 
corporation,  if  they  act  in  good  faith  within  the  limits  of  the  powers 
conferred  upon  the  corporation  by  the  charter,  and  within  their  au- 
thority, and  use  proper  prudence  and  diligence,  are  not  responsible 
for  losses  resulting  to  the  corporation  from  mere  q^iistakes  or  errors 
of  judgment.*'*  Thus,  they  are  not  liable  for  declaring  and  paying 
a  dividend  which  diminishes  the  capital,  in  violation  of  a  statute 
or  of  the  common  law,  where  they  are  not  guilty  of  bad  faith  or  negli- 
gence.*'*  Nor  are  they  liable  for  losses  from  accident,  theft,  etc., 
where  they  have  not  been  negligent.*"" 

On  the  other  hand,  all  the  authorities  ag^ee  that  the  directors  or 
other  officers  of  a  corporation  who  willfully  abuse  their  trust,  or 
misapply  the  funds  of  the  corporation,  by  which  a  loss  is  sustained, 
are  personally  liable,  as  trustees,  to  make  good  the  loss.***    They 

SB*  Spering'8  Appeal,  71  Pa.  11,  10  Am.  Rep.  684,  1  Gumming,  Gas.  Priv. 
Corp.  790;  Watts*  Appeal,  78  Pa.  370;  Hun  v.  Gary,  82  N.  Y.  65,  37  Am. 
Rep.  546;  Hodges  v.  Screw  Co.,  1  R.  I.  312,  53  Am.  Dec.  624;  Booth  v.  Dexter 
Steam  Flre-E.  Co.,  118  Ala.  369,  24  South.  405. 

8B4  Excelsior  Petroleum  Co.  v.  Lacey,  63  N.  Y.  422;  Van  Dyck  v.  McQuade, 
86  N.  T.  38;  Lexington  &  O.  R.  Co.  v.  Bridges,  7  B.  Mon.  (Ky.)  556,  46  Am. 
Dec.  528;  Dovey  v.  Cory  [1901]  A.  C.  477,  17  Times  L.  R.  732. 

SBB  Mowbray  y.  Antrim,  123  Ind.  24,  23  N.  E.  858. 

iB«  Robinson  v.  Smith,  3  Paige  (N.  Y.)  222,  24  Am.  Dec.  212;  Heath  y.  Rail- 
way Co.,  Fed.  Gas.  No.  6,306;  Perry  v.  Oil-Mill  Co.,  93  Ala.  364,  9  South.«217; 
EUlB  y.  Ward,  137  111.  509,  25  N.  E.  530;   Horn  Silyer  Min.  CX>.  y.  Ryan,  42 
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are  bound  to  observe  the  limits  placed  upon  their  powers  in  the  char- 
ter and  by-laws,  and  if  they  intentionally  or  negligently  transcend 
those  powers,  and  do  ultra  vires  or  unauthorized  acts,  they  are  lia- 
ble for  the  damages.*  •^  But  they  are  not  liable  for  violation  of  the 
charter  through  mistake,  unless  the  mistake  arose  from  the  want  of 
due  care.*"* 

And  they  are  equally  liable  if  they  suffer  the  corporate  funds  or 
property  to  be  lost  or  wasted  by  gross  negligence,  and  inattention  to 
the  duties  of  their  trust,  though  there  is  no  bad  faith.* *•  In  a  late 
Virginia  case  it  appeared  that  the  president  of  a  savings  bank  mis- 
appropriated its  funds  and  overdrew  his  accounts,  and  a  brother 
of  the  president,  and  corporations  of  which  the  officers  and  directors 
were  also  officers,  largely  overdrew  their  accounts,  and  were  loaned 
large  sums  by  the  bank,  with  little  or  no  security,  though  such  bor- 
rowers were  irresponsible,  and  another  borrower  was  permitted  to 
withdraw  his  security.  The  directors,  though  required  to  meet  week- 
ly, met  but  once,  twice,  or  three  times  a  year,  and  never  caused  the 
books  to  be  examined,  nor  called  for  statements  of  accounts  with 
other  banks.  The  capital  of  the  bank  was  small,  and  much  of  it  was 
not  paid  up,  and  the  paid-up  portion  was  treated  as  a  loan.  The 
bank,  on  suspension,  was  able  to  pay  but  10  per  cent,  on  the  deposits. 
Under  these  circumstances,  it  was  held  that,  though  the  directors 
were  ignorant  of  the  affairs  of  the  bank,  and  were  not  guilty  of  bad 
faith,  they  were  guilty  of  such  negligence  as  rendered  them  liable 
to  the  depositors.**® 

Minn.  196,  44  N.  W.  56;  Gratz  v.  Redd,  4  B.  Mon.  (Ky.)  178,  195;  Wilkinson 
v.  Baaerle,  41  N.  J.  Eq.  635,  7  Atl.  514. 

sBTHun  Y.  Gary,  82  N.  Y.  65,  87  Am.  Rep.  546;  Hodges  y.  Screw  Ck>.,  1 
R.  I.  312,  53  Am.  Dee.  624. 

858  Hodges  y.  Screw  Co.,  supra;  Williams  y.  McDonald,  87  N.  J.  Eq.  409; 
and  cases  hereafter  cited. 

«B»  Robinson  y.  Smith,  8  Paige  (N.  Y.)  222,  24  Am.  Dec.  212;  BrinckerholT 
y.  Bostwick,  88  N.  Y.  52;  Marshall  y.  Bank,  85  Ya.  676,  8  S.  E.  586,  2  L.  R. 
A.  534,  17  Am.  St  Rep.  84;  Delano  y.  Case,  17  111.  App.  531;  Id.,  121  111.  247, 
12  N.  B.  676,  2  Am.  St  Rep.  81;  United  Society  of  Shakers  y.  Underwood,  9 
Bnsh  (Ky.)  609,  15  Am.  Rep.  731 ;  President  etc,  of  Bank  of  Mutual  Redemp- 
tion y.  Hill,  56  Me.  385,  96  Am.  Dec.  470;  Neall  y.  Hill,  16  Cal.  145,  76  Am. 
Dec.  508;  Horn  Silyer  Min.  Co.  y.  Ryan,  42  Minn.  196,  44  N.  W.  56;  Gratz 
y.  Redd,  4  B.  Mon.  (Ky.)  178,  195;  Doe  y.  Northwestern  Coal  &  F.  Co.  (C.  C.) 
78  Fed.  62;  and  cases  In  the  following  notes. 

800  Marshall  y.  Bank,  85  Ya.  676,  8  S.  E.  586,  2  L.  R.  A.  534,  17  Am.  St 
Rep.  84.  Compare  Sayings  Bank  of  Louisyille's  Assignee  y.  Caperton,  87  Ky. 
306,  8  S.  W.  885,  12  Am.  St  Rep.  488;  Briggs  y.  Spaulding,  141  U.  S.  132,  11 
Sup.  Ct  924,  35  L.  Ed.  662,  2  Cumming,  Cas.  Priy.  Corp.  186,  Shep.  Cas.  Corp. 
200.  In  the  case  last  cited,  it  was  held  (Harlan,  Gray,  Brewer,  and  Brown, 
JJ.,  dissenting)  that  where  the  affairs  of  a  bank  are  managed  by  its  president 
who  has  the  reputation  of  being  trustworthy  and  efficient,  and  owns  the 
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An  officer  of  a  corporation  is  not  liable  to  it  for  doing  ultra  vires 
acts,  and  thereby  causing  a  loss,  if  the  acts  were  authorized  by  the 
corporation;  and  such  authority  is  shown  if  it  appears  that  the  di- 
rectors and  stockholders  knowingly  acquiesced  therein.***  But  the 
board  of  directors  alone  cannot  authorize  violation  of  his  duty  by 
an  officer.  Thus,  it  has  been  held  by  the  supreme  court  of  the 
United  States  that  no  act  or  vote  of  the  board  of  directors  of  a 
bank,  in  violation  of  their  own  duties,  and  in  fraud  of  the  interests 
and  rights  of  the  stockholders,  will  justify  the  cashier  in  acts  which 
are  in  violation  of  the  stipulation  in  his  official  bond,  well  and 
truly  to  execute  the  duties  of  his  office,  or  exempt  him  and  his  sure- 
ties from  liability  thereon.*** 

Directors  of  a  corporation  are  not  bound  to  fiy^fg'p^  ^^^  ^'ghfifit  T^"*" 
gree  of  care  and  diligence, — such  as  a  very  vigilant  or  extremely 
careful  person  would  exercise.***  If  this  were  required,  it  would  be 
difficult  to  find  responsible  persons  to  assume  the  duties  of  directors. 
It  is  sometimes  declared  that  they  are  bound  to  exercise  the  same 
degree  of  care  and  prudence  that  men  prompted  by  self-interest  gener- 
ally exercise  in  their  own  affairs.  "When,"  said  the  New  York  court, 
"one  voluntarily  takes  the  position  of  trustee  or  director  of  a  corpora- 
tion, good  faith,  exact  justice,  and  public  policy  unite  in  requiring  of 
him  such  a  degree  of  care  and  prudence,  and  it  is  a  g^oss  breach  of 
duty — 'crassa  negligentia' — not  to  bestow  them.  It  is  impossible  to 
give  the  measure  of  culpable  negligence  for  all  cases,  as  the  degree  of 
care  required  depends  upon  the  subjects  to  which  it  is  to  be  applied. 
What  would  be  slight  neglect  in  the  care  of  a  quantity  of  iron  might 
be  gross  neglect  in  the  care  of  a  jewel.  What  would  be  slight  neg- 
lect in  the  care  exercised  in  the  affairs  of  a  turnpike  corporation,  or 
even  of  a  manufacturing  corporation,  might  be  gross  neglect  in  the 

* 
greater  part  of  the  stock,  and  the  bank  is  generally  considered  to  be  in  a  pros- 
perous condition,  directors  cannot  be  held  liable  for  losses  through  mismanage- 
ment on  the  ground  of  negligence,  in  that  they  did  not,  within  90  days  after 
they  became  directors,  compel  the  board  of  directors  to  make  a  thorough  in- 
vestigation of  the  books  and  condition  of  the  bank.  The  duty  of  the  board 
of  directors  is  not  discharged  by  merely  selecting  officers  of  good  reputation 
for  ability  and  integrity,  and  then  leaving  the  affairs  of  the  bank  in  their 
hands,  without  any  other  supervision  or  examination  than  mere  inquiry  of 
such  officers,  and  relying  upon  their  statements  until  some  cause  for  suspicion 
attracts  their  attention.  The  board  is  bound  to  maintain  a  supervision  of  the 
bank's  affairs,  to  have  a  general  knowledge  of  the  character  of  the  business 
and  the  manner  in  which  it  is  conducted,  and  to  know  at  least  on  what  securi- 
ty its  large  lines  of  credit  are  given.    Gibbons  v.  Anderson  (G.  G.)  80  Fed.  845. 

<•!  Holmes,  Booth  &  Haydens  v.  Willard,  125  N.  X.  75,  25  N.  B.  1083»  11 
U  R.  A.  170. 

MS  Minor  v.  Bank,  1  Pet  (U.  S.)  46,  7  L.  Ed.  47. 

set  Briggs  y.  Spaulding,  supra. 
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care  exercised  in  the  management  of  a  savings  bank."  ••*  It  is  gen- 
erally  said  tiiat  directors  and  trustees  are  liable  only  for  gross  neg- 
ligencc/ — "crassa  negligentia," — ^but,  by  die  weight  of  opinion,  that 
phrase  means  the  absence  of  ordinary  care  and  diligence  under  the 
circumstances  of  the  particular  case.**"  There  are  some  cases  against 
this  view  of  the  law,— cases  in  which  it  seems  to  be  held  that  directors 
will  not  be  liable  for  losses  resulting  from  their  inattention  to  the  duties 
confided  to  them  unless  their  inattention  was  willful  or  fraudulent.*** 


•«*  Hun  V.  Gary,  82  N.  Y.  65,  71,  37  Am.  Rep.  546.     See,  also,  Warren  v. 
Robison,  19  Utah,  289,  57  Pac.  287,  75  Am.  St  Rep.  734;  New  Haven  Trust 
Co.  V.  Doherty,  75  Conn.  555,  54  Atl.  209,  96  Am.  St  Rep.  239.    In  Scott  v\ 
Depeyster,  1  Bdw.  Ch.  (N.  Y.)  513,  It  was  said:   "I  think  the  question  In  air 
such  cases  should  and  must  necessarily  be  whether  they  [directors]  have 
omitted  that  care  which  men  of  common  prudence  take  of  their  own  concerns. 
To  require  more  would  be  adopting  too  rigid  a  rule,  and  rendering  them  liable 
for  slight  neglect;  while  to  require  less  would  be  relaxing  too  much  the  ob- / 
ligation  which  binds  them  to  vigilance  and  attention  in  regard  to  the  intery 
ests  of  those  confided  to  their  care,  and  expose  them  to  liability  for  gross  ne^ 
lect  only,  which  is  very  little  short  of  fraud  itself." 

««»Sperlng'B  Appeal,  71  Pa.  11,  10  Am.  Rep.  684,  1  Cummlng,  Cas.  Priv. 
Corp.  799;  Hodges  v.  Screw  Co.,  1  R.  I.  312,  53  Am.  Dec.  624;  Marshall  v. 
Bank,  85  Va.  676,  8  S.  B.  586,  2  L.  R.  A.  534,  17  Am.  St  Rep.  84;  Williams 
V.  McKay,  40  N.  J.  Bq.  189,  53  Am.  Rep.  775;  North  Hudson  Mut  Bldg.  & 
Loan  A88*n  v.  Chllds,  82  Wis.  460,  52  N.  W.  600,  605,  33  Am.  St  Rep.  57; 
Horn  Silver  Min.  Co.  v.  Ryan,  42  Minn.  196,  44  N.  W.  56;  Swentzel  v.  Penn 
Bank,  147  Pa.  140,  23  Atl.  405,  415,  15  L.  R.  A.  305,  30  Am.  St  Rep.  718; 
Warner  v.  Penoyer,  91  Fed.  587,  33  C.  C.  A.  222,  44  L.  R.  A.  761 ;  Killen  v. 
State  Bank,  106  Wis.  546,  82  N.  W.  536;  Lagunas  Nitrate  Co.  v.  Lagunas 
Nitrate  Syndicate  [1899]  2  Ch.  292;  Dovey  v.  Cory  [1901]  App.  Cas.  477: 
Johnson  v.  Stoughton  Wagon  Co.,  118  Wis.  438,  95  N.  W.  394;  David  Reus 
Permanent  Loan  &  I.  Co.  v.  Conrad,  101  Md.  224,  60  Atl.  737.  In  Spering* 
Appeal,  supra.  Judge  Sharswood  said:  '^hey  [directors]  can  only  be  regarded 
as  mandataries — ^persons  who  have  gratuitously  undertaken  to  perform  certain 
duties,  and  who  are  therefore  bound  to  apply  ordinary  skill  and  diligence, 
but  no  more."  In  Swentzel  v.  Penn  Bank,  supra,  Paxson,  J.,  saldi  "In  Sper- 
ing'B  Appeal,  71  Pa.  11,  10  Am.  Rep.  684,  the  subject  Is  very  fully  discussed 
by  the  late  Justice  Sharswood,  and  the  rule  of  ordinary  care  is  laid  down. 
Not,  however,  the  ordinary  care  which  a  man  takes  of  his  own  business,  but 
the  ordinary  care  of  a  bank  director  in  the  business  of  a  bank.  Negligence  is 
the  want  of  care  according  to  the  circumstances,  and  the  circumstances  are 
everything  in  considering  this  question.  The  ordinary  care  of  a  business 
man  in  his  own  affairs  means  one  thing;  the  ordinary  care  of  a  gratuitous 
mandatory  is  quite  another  matter.  The  one  implies  an  oversight  and  knowl- 
edge of  every  detail  of  his  business ;  the  other  suggests  such  care  only'  as  a 
man  can  give  in  a  short  ^ace  of  time  to  the  business  of  other  persons,  from 
whom  he  receives  no  compensation." 

<••  See  Savings  Bank  of  Louisville's  Assignee  v.  Caperton,  87  Ky.  306,  8  S. 
W.  885,  12  Am.  St  Rep.  488 ;  Godbold  v.  Bank,  11  Ala.  191,  46  Am.  Dec.  211 ; 
Neall  V.  Hill,  16  Cal.  145,  76  Am.  Dec.  508;  Bbelhar  T.  German  American 
Security  Oo.'8  Assignee  (Ky.)  91  S.  W.  262. 
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The  cases  agree  that  directors  cannot  be  held  responsible  for  the  acts  or 
omissions  of  other  directors  or  agents,  unless  they  have  been  guilty 
of  neglect  in  supervising  or  appointing  thenu**^ 


I      I  HMI > 
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204.  Wlteve  a  lots  results  to  a  eorporatlim  by  veasom  of  tho  Cnrady 

wroBS,  or  BogliKemoo  of  its  directors  or  otker  asoi^tSy 

(a)  The  eorporatioa  ataj  aialatala 

(1)  As  aetiom  on  tlie  ease  at  lair  to  reeover  damaces* 

(2)  A  suit  is  equity  to  eoatpel  tkeoi  to  aeeom&t. 

(b)  As  isdividaal  stoekliolder  is  eaeli  a  ease 

(1)  Casnot  aialwtala  as  actios  at  law,  as  tke  isjarj  is  to  the 

eorporatios. 

(2)  Bat  he  mukj  sae  is  eqaity  whes*  asd  osly  whes,  tke  direetors 

eaasot  or  will  sot  isstitste  tlie  suit,  asd  relief  eaasot  be 

obtaised  bj  applyiss  to  a  stoekbolders*  aieetiss* 

(e)  Creditors  of  tbe  eorporatios,  is  ease  of  issoWesey,  au^y  esf oree 

tbe  liability  to  tbe  eorporatios  t  asd  by  statste,  is  a  ssaiber  of 

states,  oAoers  who  are  ssilty  of  f^asd  or  sei^et  are  expressly 

Blade   liable   to   creditors. 

205.  The  statste  of  limitatioss  does  sot  rss  agaisst  the  claim  of  a 

eorporatios  a^aiast  its  oflcers  for  siisappropriatios  of  corpo- 
rate f  asds,  sisce  their  relatios  is  a  lldseiary  ose. 

An  action  on  the  case  by  the  corporation  will  lie  against  the  di- 
rectors  or  Other  offlcei's  uf  a  coiperation  for  wrongful  acts  or  negli- 

•«7  Directors  "are  not  insurers  of  the  fidelity  of  the  agents  whom  they  have 
appointed,  who  are  not  their  agents,  but  the  agents  of  the  corporation ;  and 
they  cannot  be  held  responsible  for  losses  resulting  from  the  wrongful  acts  or 
omissions  of  other  directors  or  agents^  unless  the  loss  is  a  consequence  of  their 
own  neglect  of  duty,  either  for  failure  to  supervise  the  business  with  attention, 
or  in  neglecting  to  use  proper  care  in  the  appointment  of  agents."  Brlggs 
V.  Spaulding,  141  U.  S.  182,  11  Sup.  Gt  924,  929,  35  L.  Ed.  662,  2  Gumming, 
Gas.  Priv.  Gorp.  186;  Shep.  Gas.  Gorp.  200.  See,  also,  Warner  y.  Penoyer, 
91  Fed.  587,  83  G.  G.  A.  222,  44  L.  R.  A.  761.  A  receiver  of  a  natioiial  bank 
may  sue  the  directors  to  hold  them  responsible  for  the  malfeasance  of  th€ 
managing  officer,  when  it  appears  that  they  were  so  negligent  as  to  make  prao 
tically  no  examination  of  its  books  or  affairs,  and  to  hold  meetings  only  at 
rare  intervals,  and  then  to  limit  their  business  almost  wholly  to  the  election 
of  directors  and  the  declaration  of  dividends.  In  such  case  their  liability 
for  losses  should  begin  at  a  time  when  they  ceased  to  discharge  the  duty  of 
giving  proper  supervision  to  the  conduct  of  the  bank's  affairs.  In  the  circum- 
stances of  the  case,  they  were  liable  from  the  time  when,  by  reason  of  the 
failure  to  earn  dividends  for  more  than  a  year,  their  attention  should  have 
been  drawn  to  the  necessity  of  making  a  thorough  examination.  Gibbons  v. 
Anderson  (G.  G.)  80  Fed.  345.  Where  the  by-laws  provided  that  the  general 
manager  should  have  charge  of  all  the  company's  property,  and  control  of  all 
persons  In  its  employ,  with  power  to  discharge  them  at  will,  and  that  he 
should  cause  regular  and  accurate  accounts  to  be  kept  by  a  competent  hook- 
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gence  aifecting  the  interests  of  the  company.***  And  a  court  of  eq- 
uity,  in^o  far  as  the  individual  rights  of  the  stockholders  are  con- 
cerned,  has  jurisdiction  to  call  the  directors  to  account  for  breach 
of  trust,  and  to  compel  them  to  make  satisfaction  to  the  corporation 
for  any  loss  sustained  by  it.***  Such  a  suit  should  ordinarily  be 
brought  by  the  corporation,  for  the  injury  is  to  it,  and  not  by  individ- 
ual stockholders.  But  a  stockholder,  as  we  have  seen,  may  maintain 
a  suit  in  equity  for  the  benefit  of  the  corporation,  where  the  directors 
cannot  or  will  not  institute  the  suit  in  the  name  of  the  corporation, 
and  relief  cannot  be  obtained  by  applying  to  a  stockholders'  meet- 
ing.*^* An  individual  stockholder  cannot  maintain  an  action  at 
law  against  the  directors  or  other  officers  of  the  corporation  for 
fraud  or  negligence  resulting  in  loss  of  corporate  property.  There  is, 
in  the  eye  of  the  law^  no  prfvity  nr  relation  "Eetween  the  stockholders 
and  directors.^  The  directors  are  not  the  agents  of  the  stockholders, 
hilt  nf  \\ie  corporation,  the  legal  entity :  and  therefore,  at  law,  the 
corporation  alone  can  sue  for  injuries  to  it.*''*  If  a  corporation  be- 
comes insolvent,  creditors  may  enforce  in  equity  a  liability  of  its 
officers  to  the  corporation  for  fraud  or  neglect  resulting  in  loss  to  the 
corporation.*^*    In  most  states  corporate  officers  are  by  statute  ex- 


keeper,  he  was  liable  for  funds  misappropriated  by  the  bookkeeper.    San  Pedro 
Lumber  Go.  y.  Reynolds,  121  Gal.  74,  63  Pac.  410. 

S8<  Franklin  Fire  Ins.  Ga  y.  Jenkins,  8  Wend.  (N.  Y.)  130;  Horn  Silver  Min. 
Go.  y.  Ryan,  42  Minn.  196,  44  N.  W.  66.  Gf.  Dykman  y.  Keeney,  164  N.  T 
483,  48  N.  B.  894.  Under  a  statute  providing  that  for  wrongs  done  to  property, 
rights,  or  interests  of  another,  for  which  an  action  might  be  maintained  against 
the  wrongdoer,  an  action  may  be  brought,  after  his  death,  against  his  repre- 
sentatives, a  bank,  in  an  action  against  its  president  for  negligent  conduct,  by 
which  it  sustained  losses,  may,  after  his  death,  revive  and  continue  it  against 
his  executors.  Seventeenth  Ward  Bank  y.  Smith,  78  N.  Y.  Supp.  648,  67  App. 
DIv.  228. 

869  Robinson  v.  Smith,  8  Paige  (N.  Y.)  222,  24  Am.  Dec.  212;  Brinckerhoff  v. 
Bostwick,  88  N.  Y.  62;  Hodges  v.  Screw  Go.,  1  R.  I.  312,  63  Am.  Dec.  624; 
Davis  v.  Hof er,  38  Ore.  169,  63  Pac.  66 ;  Bosworth  y.  Allen,  168  N.  Y.  167,  61 
N.  E.  163,  66  L.  R.  A.  761,  86  Am.  St  Rep.  667. 

<70  Robinson  v.  Smith,  8  Paige  (N.  Y.)  222,  24  Am.  Dea  212;  Horn  Silver 
Min.  Go.  V.  Ryan,  42  Minn.  196,  44  N.  W.  66;  Greaves  v.  Gouge,  69  N.  Y.  154; 
Brinckerhoff  v.  BostwidL,  88  N.  Y.  62 ;  Hodges  v.  Screw  Go.,  1  R.  I.  312,  b6 
Am.  Dec.  624;  Heath  v.  Railway  Oo.,  8  Blatchf.  347,  Fed.  Gas.  No.  6,306; 
Hersey  v.  Veazie,  24  Me.  9,  41  Am.  Dec.  364;  Wayne  Pike  Go.  T.  Hammons,  129 
Ind.  368,  27  N.  E.  487 ;  Pencille  v.  State  Farmers'  Mut  Ins.  Go.,  74  Minn.  67,  76 
N.  W.  1026,  73  Am.  St  Rep.  820;  Winebnrgh  v.  United  States  Steam  &  S. 
R.  A.  Go.,  173  Mass.  60,  63  N.  B.  146,  73  Am.  St  Rep.  261 ;  Montgomery  Light 
Co.  V.  Lahey,  121  Ala.  181,  25  South.  1006;  Flynn  v.  Third  Nat  Bank,  122 
Mich.  642,  81  N.  W.  672. 

8T1  Smith  V.  Hurd,  12  Mete  (Mass.)  371,  46  Am.  Dec  69a 

•Ts  Post,  p.  693. 
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pressly  made  liable  to  creditors  of  the  corporation  for  certain  delin- 
quencies in  the  performance  of  their  duties.*' • 

Statute  of  Limitations. 

The  statute  of  limitations  does  not  run  against  the  claim  of  a  cor- 
poration against  its  officers  for  misappropriation  of  corporate  funds, 
since  their  relation  to  such  funds  is  fiduciary.*'* 


T.TABTT.fTY  OF  OFFICERS  ANB  AOJEOfTB  ON  OOHTBACTS. 

200*  The  liability  of  oAeera  and  as^nts  upon  eoatraets  made  by  tbeai 

on  bebalf  of  tke  eorporation,  both  irhere  thej  have  authority*  -^ 
and  irhere  thej  have  no  authority  at  all,  or  exeeed  their  ai&«  y 
thority»  is  the  same  as  if  they  were  eoiitraotiiis  for  a  natuz^al  v^  ^ 


The  liability  of  officers  and  agents  of  a  corporation  on  contracts 
entered  into  by  them  is  the  same  as  in  the  case  of  any  other  person 
assuming  to  act  as  agent  for  another.  The  questions  that  arise  in 
this  connection  are  not  at  all  peculiar  to  the  law  of  corporations,  but 
depend  entirely  upon  established  principles  of  the  law  of  agency. 
An  agent  of  a  corporation  may  enter  into  a  contract  without  dis- 
closing the  fact  that  he  is  acting  for  the  corporation.  His  liability 
in  such  a  case  is  precisely  the  same  as  if  he  acted  for  an  undisclosed 
natural  principal.  For  the  law  on  this  subject,  therefore,  reference 
must  be  had  to  works  on  the  law  of  agency.*^* 

So  where  an  officer  or  agent  of  a  corporation  enters  into  a  contract 
for  the  corporation  in  excess  of  his  authority,  or  where  a  person  en- 
ters into  a  contract  for  a  corporation  without  any  authority  at  all, 
his  liability  is  the  same  as  if  he  were  acting  for  a  natural  person, — 
neither  greater  nor  less.  It  will  be  found,  upon  consulting  the  law 
of  agency,  which  is  applicable  in  this  connection  to  corporations, 
that  if  a  person  contracts  as  agent  on  behalf  of  a  principal  who  does 
not  exist,  or  who  cannot  contract,  or  if  he  enters  into  a  contract  in 
excess  of  his  authority,  he  is  personally  liable,  in  some  form  of  action, 
to  the  other  party.  Whether  he  is  liable  ex  contractu,  or  whether 
he  is  liable  only  in  tort,  is  an  unsettled  question,  and  there  is  a  con- 
flict  of  opinion.  Some  of  the  courts  hold  that  the  agent  in  such  a 
case  is  liable  in  contract  if  he  acted  in  good  faith,  and  in  tort  if  he 
acted  in  bad  faith.  If  he  believed  that  he  had  authority  which  he 
did  not  have,  he  may  be  sued  as  upon  an  implied  warranty  of  au- 

«Ts  Post,  p.  507. 

S74  Ellis  y.  Ward,  187  111.  509,  25  N.  B.  530.  But  see  Sperlng's  Appeal,  71 
Ftu  11,  10  Am.  Rep.  064;  Williams  v.  Halliard,  38  N.  J.  Eq.  373;  Mason  v. 
Henry,  152  N.  T.  529,  46  N.  E.  837. 

tT9  See  Tif.  Ag.  280  et  seq.    ^ 
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thority.  This  rule  has  often  been  applied  to  contracts  by  persons 
contracting  for  a  corporation  without  authority,  or  in  excess  of  au- 
thority.* ^*  Thus,  where  the  president  of  a  corporation  executed  a 
Written  guaranty  in  the  name  of  the  company,  but  without  authority, 
he  was  held  individually  liable  on  the  guaranty,  as  upon  an  implied 
warranty  of  authority.*^''  So  where  a  person,  assuming  to  represent 
a  foreign  corporation  doing  business  in  a  state  without  compliance 
with  the  statute  prescribing  the  conditions  upon  which  foreign  cor- 
porations may  do  business,  engaged  the  services  of  a  person  and  pur- 
chased goods  for  the  corporation,  he  was  held  personally  liable  there- 
for."* 

Some  courts  have  refused  to  recognize  this  doctrine  of  implied 
warranty  of  authority,  and  hold  that  the  liability  of  an  agent  acting 
without  authority,  or  in  excess  of  authority,  is  in  tort,  whether  he 
acted  in  bad  faith  or  not.  In  these  jurisdictions  a  person  who  as- 
sumes to  contract  for  a  corporation  without  authority,  or  in  excess 
of  authority,  is  personally  liable,  whether  he  acted  in  bad  faith  or 
not,  but  he  is  liable  only  in  an  action  of  tort.*^*  "If  one  falsely  rep- 
resents that  he  has  an  authority,  by  which  another,  relying  on  the 
representation,  is  misled,  he  is  liable;  and  by  acting  as  agent  for 
another  when  he  is  not,  though  he  thinks  he  is,  he  tacitly  and  im- 
pliedly represents  himself  authorized,  without  knowing  the  fact  to 
be  true,  it  is  in  the  nature  of  a  false  warranty,  and  he  is  liable.  But 
in  both  cases  his  liability  is  founded  on  the  ground  of  deceit,  and  the 
remedy  is  by  action  of  tort."  **• 

«T6  Farmers'  Co-op.  Trust  Co.  v.  Floyd,  47  Ohio  St  625,  26  N.  H.  110,  12  L. 
R.  A.  346,  21  Am.  St  Rep.  846;  Nellegan  v.  Campbell,  65  Hun,  622,  20  N.  Y. 
Supp.  234;  Lasher  v.  Stimson,  145  Pa.  80,  23  Atl.  552;  Lewis  v.  Tilton,  64 
Iowa,  220,  19  N.  W.  Oil,  52  Am.  Rep.  436;  Seeberger  y.  McCormick,  178  lU. 
404,  58  N.  B.  840. 

STT  Nellegan  y.  Campbell,  65  Hun,  622,  20  N.  Y.  Supp.  284. 

tTs  Lasher  y.  Stimson,  145  Pa.  80,  28  Atl.  552. 

ST9  Jefts  y.  York,  10  Cnsh.  (Mass.)  802;  Farmtn'  &  Mechanics^  Bank  y* 
Colby,  64  Cal.  852,  28  Pac.  lia 

tso  jeftB  y.  York,  supra. 
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T.TABTTiTTY  OF  OOBPOBATZON  FOB  TO&Tl  OF  OFFXGBB8  AHB 

AOEimL 


807*  A  oorpoimttom  is  s«m«a«Il j  UaUe  f  ov  tko  torto  of  its  ofteeva, 

amis,  And  aseiits  ooauoUtted  in  the  oo«m«  of  tHeir  eatploymeat, 
to  tlie  flame  extent  ma  a  matvral  perooau 

208.  A  eorporatioii  is  liable  for  tke  fnrad  of  its  oAeev  or  acemt  im  the 
eovree  of  ids  eoiploymeat,  and  within  the  aeopo  of  his  an- 
thority*  aotnal  or  apparent,  thonsh,  b j  reason  of  f  aete  peenliar* 
Ij  within  the  hnowledse  of  the  ofteer  or  agent,  the  partienlar 
aet  ifl  nnanthoriflod. 


209.  As  to  whether  a  eorporation  is  liable  for  torts  eoataUtted  bj  its 
agents  in  the  perf  ormanee  of  nltra  Tires  aets,  the  eonrts  do  not 
agree.  B  j  the  weight  of  anthority,  it  is  liable  in  sneh  a  ease  if 
it  anthorised  the  nltra  Tires  aets,  bnt  not  otherwise. 

0 

We  have  seen  in  a  previous  chapter  that  a  corporation  can  be 
guilty  oTa  tort/**  ut  coufso^a  corporation,  being  impersonal,  carinoT 
personally  commit  a  tort.  It  can  act  only  througn  agents,  bui,  like"~5 
natural  person,  it  is  liable  for  the  torts  of  its  agents.  The  general  rule 
is  that  a  corporation  is  liable  for  the  wrongful  acts  of  its  servants  and 
agents  to  the  same  extent,  and  only  to  the  same  extent,  as  a  natural 
person  is  liable  for  the  wrongful  acts  of  his  servants  and  agents. 
Most  of  the  rules  and  principles  are  the  same  in  both  cases.  If  a 
corporation  expressly  authorizes  a  person  to  do  a  particular  act,  there 
would  seem  to  be  no  question  as  to  its  liability.  Thus,  if  a  majority 
of  the  stockholders  should,  by  vote,  direct  an  agent  to  enter  unlaw> 
fully  upon  the  land  of  another,  the  corporation  would  dearly  be  liable 
in  trespass.  The  difficulties  arise  in  those  cases  where  the  authority 
of  the  agent  is  to  be  implied. 

It  is  a  general  rule  that  a  corporation,  like  a  natural  person,  is 
liable  for  any  act  of  its  agent  that  is  committed  in  the  conduct  of  its 
business,  and  in  the  course  of  his  employment.  ''A  principal,^'  said 
Mr.  Justice  Story,  "is  to  be  held  liable  to  third  persons,  in  a  civil 
suit,  for  the  frauds,  deceits,  concealments,  misrepresentations,  negli- 
gences, and  other  malfeasances  or  misfeasances  and  omissions  of 
duty  of  his  agent  in  the  course  of  his  employment,  although  the  prin- 
cipal did  not  authorize  or  justify  or  participate  in,  or,  indeed,  know 
of,  such  misconduct,  or  even  if  he  forbade  the  acts,  or  disapproved 
of  them.  In  all  such  cases  the  rule  applies,  respondeat  superior, 
and  is  founded  upon  public  policy  and  convenience;  for  in  no  other 
way  could  there  be  any  safety  to  third  persons  in  their  dealings, 
either  directly  with  the  principal^  or  indirectly  with  him,  through  the 

•«i  Ante^  p.  198. 
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instrumentality  of  agents.  In  every  such  case  the  principal  holds 
out  his  agent  as  competent  and  fit  to  be  trusted,  and  thereby,  in  ef- 
fect, he  warrants  his  fidelity  and  good  conduct  in  all  matters  within 
the  scope  of  the  agency/'  •**  This  statement  of  the  rule  applies  to 
officers  and  agents  of  corporations.'** 

Some  of  the  cases  are  very  clear.  For  example,  if  an  agent  hav- 
ing authority  to  sell  goods  for  a  corporation  should  be  guilty  of 
false  and  fraudulent  representations  as  to  their  quality,  the  corpora- 
tion is  clearly  liable  to  an  action  for  deceit.  The  fraud  in  such  a 
case  is,  for  all  purposes,  the  fraud  of  the  corporation,  though  it  may 
not  have  authorized  it,  since  it  is  committed  by  the  agent  in  the 
course  of  his  employment;  that  is,  in  selling  goods.***  And  so, 
generally,  a  corporation  is  liable  for  all  frauds  of  its  agents  com- 
mitted in  the  course  of  their  employment.***  And,  as  we  have  seen 
in  a  former  chapter,  a  corporation  is  liable  for  assault  and  battery, 
or  other  trespasses,  for  conversion,  for  libel,  for  malicious  prosecu- 
tion, or  malicious  attachment  of  goods,  or  for  conspiracy,  or  for  neg- 
ligence, by  or  of  its  officers  or  agents,  if  committed  in  the  course  of 
their  employment.*** 

The  fact  that  an  officer  or  agent  acts  without  the  scope  of  his 
actual  authority,  in  committing  a  fraud,  does  not  exempt  the  cor- 
poration from  liability,  if  his  act  was  apparently  done  in  the  course 
of  his  employment,  and  within  the  scope  of  the  general  authority 
conferred  upon  him.  If  an  act  is  apparently  within  the  scope  of  the 
general  authority  and  employment  of  the  agent,  though,  by  reason 
of  facts  necessarily  and  peculiarly  within  his  knowledge,  it  is  unau- 
thorized, the  corporation  is  liable.  Thus,  where  the  secretary  and 
treasurer  of  a  corporation,  who  was  also  its  agent  for  the  transfer 
of  stock  and  authorized  to  countersign  and  issue  certificates  of  stock 
when  signed  by  the  president,  forged  the  president's  name  to  a  cer- 
tificate, and  fraudulently  issued  it,  the  corporation  was  held  liable 
to  a  bank  which  accepted  the  certificate,  in  good  faith,  as  security 

•ts  story,  Ag.  §  452. 

885  Fifth  Ave.  Bank  of  New  York  v.  Forty-Second  St  &  Grand  St.  Ferry 
R.  Co.,  137  N.  Y.  231,  33  N.  E.  378,  19  L.  R.  A.  331,  33  Am.  St  Rep.  712 ;  Phila- 
delphia, W.  &  B.  R.  Co.  y.  Quigley,  21  How.  (U.  S.)  207,  16  L.  Ed.  73,  1  Cum- 
ming,  Cas.  Priv.  Corp.  453;  Denver  &  R.  G.  Ry.  v.  Harris,  122  U.  S.  597,  7 
Sup.  Ct  1286,  30  L.  Ed.  1146 ;  Salt  Lake  dty  v.  Hollister,  118  U.  S.  256,  6 
Sup.  Ct  1055,  30  li.  Ed.  176,  2  dimming,  Cas.  Priv.  Corp.  107;  State  v.  Morris 
&  E.  R.  Co.,  23  N.  J.  Law,  360. 

88«  Ante,  p.  196.    See  8  Am.  Law  Rev.  631. 

886  New  York"*  N.  H.  R.  Co.  v.  Schuyler,  84  N.  Y.  30,  2  Cumming,  Gas. 
Priv.  Corp.  119;  note,  847,  infnu  It  is  liable  for  the  fraud  of  agents  in 
procuring  subscriptions  to  its  stock.    Ante,  p.  277. 

846  Ante,  pp.  194-196,  and  cases  there  dted. 
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for  a  loan ;  and  there  are  many  other  cases  to  substantially  the  same 
effect.*" 

If  the  transaction  in  which  an  officer  or  agent  of  a  corporation  com- 
mits a  fraud  is  not  even  apparently  within  the  scope  of  his  authority, 
the  corporation  is  not  liable.***  And  clearly  a  corporation  cannot 
be  held  liable  for  the  fraud  of  its  president,  who,  in  negotiating  for  a 
loan  to  himself  individually,  falsely  represents  that  certificates  of 
stock  in  the  corporation,  which  he  offers  as  collateral,  are  genuine.*** 
So,  where  a  corporation  delivers  to  the  manager  of  its  business  sur\ 
rendered  certificates  of  stock  containing  blank  indorsements,  with^ 
directions  to  cancel  them,  and  he  transfers  them  to  a  purchaser  in 
good  faith,  the  title  of  the  purchaser  cannot  be  upheld,  as  against  the 
corporation,  on  the  ground  of  any  implied  agency  on  the  part  of  the/ 

»•»  Urth  Ave.  Bank  of  New  York  v.  Forty-Second  St  &  Grand  St  Ferry 
R.  Co.,  137  N.  Y.  231,  33  N.  E.  378,  19  L.  R.  A.  331,  83  Am.  St  Rep.  712,  2 
Gumming,  Oas.  Priv.  Corp.  148.  It  was  said  in  this  case:  "It  is  true  that 
the  secretary  and  transfer  agent  had  no  authority  to  issue  a  certificate  of 
stock  except  upon  the  surrender  and  cancellation  of  a  preriously  existing  valid 
cfertificate,  and  the  signature  of  the  president  and  treasurer  first  obtained  to 
the  certificate  to  be  issued;  but  these  were  facts  necessarily  and  peculiarly 
within  the  knowledge  of  the  secretary,  and  the  issue  of  the  certificate  in 
due  form  was  a  representation  by  the  secretary  and  transfer  agent  that  these 
conditions  had  been  complied  with,  and  that  the  facts  existed  upon  which  his 
right  to  act  depended.  It  was  a  certificate  apparently  made  in  the  course  of 
his  employment,  as  the  agent  of  the  company,  and  withhi  the  scope  of  the 
general  authority  conferred  upon  him ;  and  the  defendant  is  under  an  implied 
obligation  to  make  indemnity  to  the  plaintiff  for  the  loss  sustained  by  the 
negligent  or  wrongful  exercise  by  its  officers  of  the  general  powers  conferred 
upon  them."  See,  also,  Griswold  v.  Haven,  25  N.  Y.  699,  82  Am.  Dec.  380; 
New  York  &  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y.  30,  2  Gumming,  Cas.  Priv. 
Corp.  119;  Titus  v.  Turnpike  Road,  61  N.  Y.  237;  Bank  of  Batavia  v.  New 
York,  L.  E.  &  W.  R.  Ck>.,  106  N.  Y.  199,  12  N.  E.  433,  60  Am.  Rep.  440 ;  Man- 
hattan Beach  Go.  v.  Hamed  (G.  G.)  27  Fed.  484;  Tome  v.  Railroad  Go.,  39 
Md.  36,  17  Am.  Rep.  540;  Shaw  v.  Mining  Co.,  13  Q.  B.  Div.  103;  Allen  v. 
Railroad  Go.,  150  Mass.  200,  22  N.  E.  917,  5  L.  R.  A.  716,  15  Am.  St  Rep. 
185;  Gincinnati,  N.  O.  &  T.  P.  Ry.  Go.  v.  Gitizens'  Nat  Bank,  56  Ohio  St 
351,  425,  47  N.  B.  249,  43  L.  R.  A.  777;  First  Ave.  Land  Go.  v.  Parker,  111 
Wis.  1,  86  N.  W.  604,  87  Am.  St  Rep.  841 ;  Smith  v.  Martin,  135  Gal.  247,  67 
Pac  779.  Gf.  Moores  v.  Bank,  111  U.  S.  156,  4  Sup.  Gt  845,  28  L.  Ed.  385,  2 
Gumming,  Gaa  Priv.  Gorp.  144;  ante,  p.  42&»  note  115;  Farrington  v.  Rail- 
road Go.,  150  Mass.  406,  23  N.  E.  109,  5  L.  R.  A.  849,  15  Am.  St  Rep.  222: 
Hill  V.  Publishing  Go.,  154  Mass.  172,  28  N.  E.  142,  13  L.  R.  A.  193.  26  Am.  St 
Rep.  230. 

S88  Weckler  v.  Bank,  42  Md.  581,  20  Am.  Rep.  95, 2  Gumming,  Gas.  Priv.  Gorp. 
104;    Shep.  Gas.  Gorp.  150. 

8«»  Manhattan  Life  Ins.  Go.  v.  Forty-Second  St  &  G.  St  Ferry  R.  Co.,  64 
Hun,  635,  19  N.  Y.  Supp.  90,  affirmed  139  N.  Y.  146,  34  N.  E.  776 ;  Moores  v. 
Bank,  111  U.  S.  156»  4  Sup.  Ct  845,  28  L.  Ed.  885,  2  Cummhig,  Gas.  Priv.  Corp. 
144 
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manager  to  transfer  them.  As  was  said  in  such  a  case:  ''If  it  can  be 
said  that  the  direction  of  the  president  to  the  manager  to  cancel  the 
certificates  made  him  the  agent  of  the  company  for  that  purpose,  it 
was  an  authority  to  destroy,  and  not  to  use.  His  act  in  abstracting 
them  from  the  safe,  and  uttering  them  as  valid  certificates,  had  no 
relation  to  the  authority  conferred.  It  was  not  an  act  of  the  same 
kind  as  that  which  he  was  authorized  to  perform.  He  had  no  ap- 
parent authority  to  issue  them  as  genuine  certificates,  for  he  had  no 
authority  to  issue  certificates  for  any  purpose;  and  what  he  did  was 
a  willful  and  criminal  act,  perpetrated  for  private  gain,  and  not  con- 
nected with  any  official  authority  or  semblance  of  authority,  which 
he  possessed  as  the  defendant's  agent."  •••  If  the  tort  is  committed 
by  the  agent  in  the  course  of  his  employment  and  in  furtherance  pf  it, 
the  corporation  cannot  escape  liability  on  the  ground  that  it  was  not 
authorized,  or  even  that  it  was  expressly  forbidden,  and  it  can  make 
no  difference  that  the  agents  acts  willfully  and  deliberately.***  This 
rule  is  not  peculiar  to  corporations.  It  is  a  well-settled  principle  of 
the  general  law  of  agency .*•*  Thus,  a  railroad  company  has  repeated- 
ly been  held  liable  for  the  act  of  its  conductor  in  assaulting  a  passenger, 
and  the  rule  has  been  applied  to  other  employes."*  A  railroad  com- 
pany  has  been  helcT  liable  to  a  woman  passenger  for  the~tortlpus]^^n^ 
duct  of  the  conductor  in  kissing  her.*** 

RatiAcation. 

A  corporation,  like  a  natural  principal,  may  become  liable  for  torts 
of  a  person  assuming  to  act  for  it,  by  ratifying  his  act,  though  the  act 
was  not  authorized  when  it  was  committed.  It  will  become  liable  by 
ratification  if  the  act  was  done  by  such  person  assuming  to  act  on  its  be- 
half,  but  not  otherwise.***    "He  that   receiveth   a   trespasser,   and 

•»o  Knox  v.  American  Co..  148  N.  Y.  441,  42  N.  E.  988,  31  L-  R.  A.  779,  51 
Am.  St  R^.  700. 

891  Wheeler  &  W.  MannTg  Co.  v.  Boyce,  36  Kan.  350,  13  Pac.  609,  59  Am. 
Rep.  571. 

s»s  See  works  on  Agency,  and  on  Torts. 

s»s  Passenger  R.  Go.  v,  Y«ung,  21  Ohio  St  518,  8  Am.  Rep.  78;  Bryant  ▼. 
Rich,  106  Mass.  180,  8  Am.  Rep.  311 ;  Rounds  v.  Railroad  Co.,  64  N.  Y.  129, 
21  Am.  Rep.  597 ;  Dwinelle  v.  Railroad  Co.,  120  N.  Y.  117,  24  N.  E.  319,  8  L. 
R.  A.  224,  17  Am.  St  Rep.  611 ;  Chicago  &  B.  R.  Co.  v.  Flexman,  103  111.  546, 
42  Am.  Rep.  33 ;  North  Chicago  City  Ry.  Co.  v.  Gastka.  128  111.  613,  21  N.  E. 
522,  4  li.  R.  A.  481 ;  Southern  Ex.  Co.  y.  Platten,  93  Fed.  936,  36  C.  C.  A.  46; 
Maisenbacker  y.  Society  Concordia,  71  Conn.  369,  42  Atl.  67,  71  Am.  St  Rep. 
213. 

•»*  Craker  y>  Railway  Co.,  36  Wl8..^7,.  17  Am.  .Rep.^Mr 

•»»  Eastern  Counties  Ry.  Co.  y.  Broom,  6  Exch.  314,  i  Cnmming,  Cas.  Prly. 
Corp.  434;  Nims  y.  School,  160  Mass.  177,  85  N.  E.  776,  22  li.  R.  A.  364, 
39  Am.  St  Rep.  467. 

Clabk  Cobp.(2d  Bd.) — 38 
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agreeth  to  a  trespass  after  it  be  done,  is  no  trespasser,  unless  the  tres- 
pass was  done  to  his  use  or  for  his  benefit,  and  then  his  subsequent 
agreement  amounteth  to  a  commandment"  •••  If  the  servant  of  a  rail- 
road company  arrests  and  imprisons  a  passenger  without  authority,  for 
nonpayment  of  his  fare,  his  act  is  one  which  might  be  for  the  benefit 
of  the  company ;  and,  if  the  company  subsequently  ratifies  the  act,  it  is 
liable  in  tort,  should  the  act  prove  to  have  been  unlawful.**^ 

Ultra  Vires  Transactions. 

There  is  a  wide  difference  of  opinion,  and  much  conflict  and  con- 
fusion in  the  decisions,  as  to  the  liability  of  a  corporation  for  torts 
committed  by  its  officers  or  agents  in  the  performance  of  ultra  vires 
acts,  or  in  tihe  course  of  ultra  vires  transactions.  Some  of  the  au- 
thorities hold  broadly,  that  a  corporation  is  not  liable  for  the  tortious 
conduct  of  its  officers  or  agents  in  the  course  of  an  ultra  vires  trans- 
action, as  it  cannot  authorize  ultra  vires  acts.  Thus  where  the  teller 
of  a  national  bank,  acting  for  it  in  selling  railroad  bonds,  made  false 
representations  to  induce  a  person  to  buy  the  bonds,  it  was  held  that  the 
bank  was  not  liable,  as  the  sale  of  railroad  bonds  was  not  within  the 
corporate  powers  of  national  banks.***  And  where  the  officers  of  an 
agricultural  society  authorized  to  hold  agricultural  fairs  employed  cer- 
tain persons  to  convey  persons  to  and  from  the  fair  grounds,  and  one 
of  these  persons  negligently  injured  a  third  person,  it  was  held  that 
the  corporation  was  not  liable,  as  the  employment  was  not  within  the 
powers  of  the  corporation.***  There  are  many  other  cases  in  which 
the  same  principle  is  laid  down.*** 

Many  of  these  cases  can  be  supported  on  the  ground  that  the 
transaction  was  not  authorized  by  the  corporation,  and  that  the 
tort,  therefore,  was  not  committed  by  the  officer  or  agent  within  the 
scope  of  his  employment.  Thus,  if,  in  the  case  above  referred  to,  the 
officers  of  the  agricultural  society  were  not  authorized  by  the  cor- 
poration to  employ  persons  to  convey  people  to  and  from  the  fair 
grounds,  they  exceeded  their  authority  in  doing  so,  and  for  this  rea- 
son, and  not  because  the  transaction  was  ultra  vires  of  the  corpora- 
tion, the  corporation  could  not  be  held  liable.  By  the  weight  of  au- 
thority, the  principle  does  not  go  beyond  this.  And  most  of  the  courts 
hold  that  if  a  corporation,  as  distinguished  from  the  officers  and  agents 
of  the  corporation,  engages  in  an  ultra  vires  transaction,  it  will  be 

a»«  4  Inst  817. 

SOT  Eastern  Counties  Ry.  Co.  T.  Broom,  supra. 

8»s  Weckler  y.  Bank,  42  Md.  581,  20  Am.  Rep.  95,  2  Camming,  Ca&  Prir. 
Corp.  104,  Sliep.  Oas.  Corp.  150. 

s»»  Bathe  T.  Society,  73  Iowa,  11,  84  N.  W»  4S4,  5  Am.  St  Rep.  651.  And 
see  Hern  y.  Iowa  State  Agricultural  Soc,  91  Iowa,  97,  58  N.  W.  1092. 

400  Qunn  y.  Railroad  Co.,  74  Ga.  509,  2  Camming,  Cas.  Prir.  Corp.  111. 
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liable  for  the  frauds,  negligence,  or  other  torts  of  its  agents  in  the 
course  of  that  transaction;  that  a  corporation  has  the  power  or^ 
capacity,  as  distiniaruished  from  the  authority  or  right,  to  do  ultra 


vires  acts  and  to  engage  in  ultra  vires  transactions;  and  that,  if 
it  does  so,  it  cannot  escape  liability  for  torts  committed  in  the  course 
of  such  transactions  merely  on  the  plea  of  ultra  vires.  The  ques- 
tion always  narrows  itself  to  this:  Did  the  corporation  authorize 
the  transaction,  or  did  it  ratify  the  transaction,  either  expressly  or 
impliedly?  If  it  did,  it  is  liable.  Thus,  where  an  educational  corpora- 
tion maintained  a  ferry,  it  was  held  liable  for  injuries  to  a  passenger 
while  being  transported  thereon,  though  the  maintenance  of  the  ferry 
by  such  a  corporation  was  clearly  ultra  vires.*®*  So,  where  railroad 
companies  were  operating  their  roads  jointly  under  an  ultra  vires 
agreement,  they  were  held  liable  for  injuries  to  a  passenger.*®*  And  a 
railroad  company  was  held  liable  for  the  negligence  of  the  driver  of 
a  stagecoach  which  it  was  running  without  the  right  to  engage  in 
business  of  that  kind.*®*  So,  where  a  bank  which  was  accustomed  to 
take  deposits  of  United  States  bonds,  with  the  knowledge  and  ac- 
quiescence of  its  directors,  took  such  a  deposit,  and  the  bonds  were  lost 
through  the  gross  carelessness  of  its  agents,  it  was  held  liable  for  the 
loss,  to  the  same  extent  as  if  the  taking  of  the  deposit  had  been  author- 
ized by  its  charter.    "Corporations,"  it  was  said,  "are  liable  for  every 

401  Nlmt  T.  School,  160  Mass.  177,  35  N.  B.  776,  22  L.  R.  A.  864,  89  Am.  St. 
Rep.  467.  The  court  said :  "There  is  no  evidence  of  original  authority  from 
the  defendant  to  anybody  to  operate  the  feriy  on  its  account,  but  the  evidence 
is  plenary  that  persons  connected  with  the  management  of  its  business  as- 
sumed BO  to  operate  It  The  important  question  is  whether  there  was  evi- 
dence that  the  corporation  ratified  the  acts  of  these  persons.  *  *  *  It  Is 
not  necessary  that  the  ratification  should  be  by  a  formal  vote.  It  is  enough 
if  the  corporation,  acting  through  its  managing  officers,  knowing  that  the 
business  had  been  done  by  those  who  assumed  to  act  as  its  agents  in  doing 
it,  and  that  the  Income  of  the  business  had  been  received  and  the  expenses 
of  it  paid  by  its  treasurer  in  his  official  capacity,  and  that  the  balance  of 
the  receipts  above  the  expenditures  was  In  its  treasury,  adopted  the  action 
of  its  treasurer,  and  elected  to  keep  the  money.  It  was  a  fair  inference  of 
fact,  especially  when  the  corporation  failed  to  produce  the  treasurer's  report 
after  notice  to  produce  it,  that  the  report  contained  a  true  statement  of  the 
accounts  which  related  to  the  ferry,  and  that  it  was  accepted  with  full  knowl- 
edge on  the  part  of  the  trustees  of  what  it  contained.  Whether  there  was  a 
ratification  by  the  corporation  was  a  question  of  fact  for  the  Jury  on  all  the 
evidence." 

402  Bissell  V.  Railroad  Co.,  22  N.  Y.  258,  1  Gumming,  Cas.  Priv.  Corp.  187. 
408  Buffett  V.  Railroad  Co.,  40  N.  Y.  168.    And  see,  to  substantially  the 

same  effect.  Central  Railroad  &  Banking  Co.  v.  Smith,  76  Ala.  572,  52  Am. 
Rep.  353;  New  York,  L.  S.  &  W.  Ry.  Co.  v.  Haring,  47  N.  J.  Law,  137,  54 
Am.  Rep.  123,  2  Gumming,  Gas.  Priv.  Corp.  110;  Hutchinson  v.  RaUroad  Co., 
K,  Ueisk.  (Tenn.)  634.    See,  contra,  cases  in  notes  398-400,  supra. 
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wrong  they  commit,  and  in  such  cases  the  doctrine  of  ultra  vires 
has  no  application."  *^^  Many  other  cases  to  the  same  effect  may 
be  found.*** 


T.TABTTiTTY  OF  OFFICEBS  AND  AGENTS  TO  THIRD  PEB80NS  FOB 

TOBTS. 

210.  If  ike  ofleerfl  of  a  oorporatton,  im  tnuuaetliis  its  Inulaess,  ore 
Cviltj  of  false  and  fraudulent  repreeentationsi  or  other  torts, 
wkorebj  third  persons  are  injured,  they  are  personally  liaUe. 

It  is  well  settled  that,  if  the  directors  or  other  officers  of  a  corpora- 
tion commit  frauds  upon  third  persons  in  their  transactions  as  offi- 
cers of  the  company,  they  are  personally  liable  to  an  action  therefor, 
though  the  corporation  also  may  be  liable.  Their  liability  does  not 
depend  upon  their  agency  for  the  corporation.  They  are  liable  simply 
because  they  have  been  guilty  of  a  tort.  Thus,  the  directors  of  a  cor- 
poration are  personally  liable  to  a  third  person  for  fraudulent  repre- 
sentations whereby  he  was  induced  to  contract  with  the  corporation 
to  his  injury.  There  is  no  privity  of  contract  between  them  and  such 
person,  but  that  can  make  no  difference,  for  the  action  is  not  founded 
upon  the  contract  at  all,  nor  upon  a  breach  thereof,  but  upon  the  per- 
sonal tort  of  the  directors.***     So  a  director  or  other  officer  of  a  cor- 


poration who  knowingly  issues  or  sanctions  a  false  report  or  prospect 
tus,  containing  untrue  statements  of  material  facts,  the  natural  tendy 

404  National  Bank  t.  Graham,  100  U.  S.  699,  25  L.  Ed.  750.  *Thls  phrase** 
says  Mr.  Taylor,  "contains  endless  ambiguities.*'  Taylor,  Prlv.  Corp.  §  337. 
''The  question  is  not  whether  the  wrongful  act  was  ultra  vires,  any  more 
than  the  question  would  be  whether  the  act  itself  had  been  authorized  by 
the  corporation.  The  question  Is  whether  the  employment  or  general  trans- 
action, In  the  course  of  which  the  tort  was  committed,  was  ultra  ylres; 
and,  if  this  is  answered  In  the  afflrmatiye,  the  corporation  should  not  be 
held  liable  for  the  act,  except  on  principles  of  acquiescence  and  ratification 
of  the  employment  or  transaction."  Id.  §  338.  Mr.  Taylor  refers  to  acquies- 
cence and  ratification  on  the  part  of  stockholders,  and  perhaps  creditors. 
It  is  difficult  to  escape  the  force  of  this  statement  See  Central  Railroad  & 
Banking  Co.  t.  Smith,  76  Ala.  {^,  52  Am.  Rep.  353;  Brokaw  T.  New  Jersey 
R.  &  Transp.  Ck).,  32  N.  J.  Law,  328,  90  Am.  Dec.  659.  The  cases,  however, 
speak  of  authorization  and  ratification  by  the  corporation. 

406  See  Salt  Lake  City  v.  Hollister,  118  U.  S.  256,  6  Sup.  Ct  1055,  30  L.  Ed. 
176,  2  Cumming,  Cas.  Priv.  Corp.  107;  Denver  &  R.  G.  Ry.  Co.  v.  Harris,  122 
U.  S.  597,  7  Sup.  Ct  1286,  30  L.  Bd.  1146;  Id.,  3  N.  M.  (Johns.)  109,  2  Pac. 
369;  Zinc  Carbonate  Co.  v.  First  Nat  Bank,  103  Wis.  125,  79  N.  W.  229,  74 
Am.  St  Rep.  845. 

*o«  Salmon  v.  Richardson,  80  Conn.  360,  79  Am.  Dec.  255;  Cowley  t.  Smyth, 
46  N.  J.  Law,  380,  50  Am.  Rep.  432;  Clark  v.  Edgar,  84  Mo.  106,  54  Am.  Rep. 
84;  Schley  v.  Dixon,  24  Ga.  273,  71  Am.  Dec.  121;  Zhin  T.  Mendel,  9  W.  Va. 
580. 
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ency  of  which  is  to  mislead  and  deceive  the  community,  and  to  in- 
duce the  public  to  purchase  stock  of  the  corporation,  or  to  deal  with  it, 
is  persoaalljT'HgBlepin'^uu^action  of  deceit,  to  persons  who  purchase 
stock  or  deal  with  the  corporation  in  reliance  thereon,  and  are  de- 
frauded.*** 

To  render  the  officers  of  a  corporation  liable  to  third  persons  for 
fraud,  the  case  must  come  within  the  rules  governing  other  cases  of 
false  representations.  Therefore  the  representation  must  have  been 
false.  It  must  also  have  been  fraudulent;  that  is,  they  must  have 
known  it  to  be  false,  or  must  have  made  it  willfully,  or  in  reckless  dis- 
regard  of  whether  it  was  true  or  false.*^*  The  person  seeking  to  hold 
them  liable  must  have  relied  on  the  representation,*^*  and  niust  have 
sustained  iniury  in  consequence  thereof.*^^ 

To  render  an  officer  or  member  of  a  corporation  personally  liable  for 
torts  committed  in  the  conduct  of  its  business,  he  must  have  person- 
ally taken  part  in  the  act,  or  knowingly  acquiesced  in  it,  when  it  was 
his  duty  to  object  and  take  steps  to  prevent  it,**** 

«0T  Morgan  y.  Skiddy,  62  N.  Y.  319.  The  publication  by  savings  bank  di 
rectors  that  the  directors  and  stockholders  are  personally  responsible  for  Its 
debts  does  not  constitnte  a  contract  with  depositors,  bnt,  If  Intentionally 
false,  affords  the  basis  of  an  action  of  deceit  Westervelt  y.  Demarest,  46 
N.  J.  Law,  87,  50  Am.  Rep.  400;  Stlckel  v.  Atwood,  25  R.  I.  456,  56  Atl.  687. 
Where  directors  of  a  national  bank  by  their  gross  neglect  permitted  fraudu- 
lent statements  of  its  condition  to  be  published,  they  were  liable  to  persons 
Injured.  Houston  y.  Thornton,  122  N.  C.  3G5,  29  S.  B.  827.  65  Am.  St  Rep. 
699. 

40S  Wakeman  v.  Dalley,  51  N.  Y.  27,  10  Am.  Rep.  551;  Arthur  y.  Grlswold, 

55  N.  Y.  400;  Cowley  y.  Smyth,  46 »N.  J.  Law,  380,  50  Am.  Rep.  482;  Cole  v. 
Cassidy,  138  Mass.  487,  52  Am.  Rep.  284;  Zinn  y.  Mendel,  9  W.  Va.  580;  Ut- 
ley  y.  Hill,  155  Mo.  282,  55  S.  W.  1091,  49  L.  R.  A.  823,  78  Am.  St  Rep.  569; 
Lyon  V.  James,  97  App.  Diy.  385,  90  N.  Y.  Supp.  28,  affirmed  181  N.  Y.  512, 
73  N.  B.  1126.  But  see  Cassidy  y.  Uhlmann,  170  N.  Y.  505,  63  N.  B.  554, 
where  It  was  held  that  a  bank  director,  who,  after  discovering  the  Insolvency 
of  the  bank,  permitted  deposits  to  be  received,  without  taking  steps  to  close 
the  bank,  was  liable  to  a  subsequent  depositor  for  fraud. 

400  Wakeman  y.  Dalley,  51  N.  Y.  27,  10  Am.  Rep.  551« 

«!•  Clark,  Cent  (2d  Ed.)  220. 

*ii  People  y.  England.  27  Hun  (N.  Y.)  139;  Davenport  v.  Newton,  71  Vt 
11,  42  Atl.  1087;  Libby  v.  Atchison,  T.  &  S.  F.  R.  Co.,  69  Kan.  869,  77  Pac. 
541.     But  see  Cameron  y.  Kenyon-Connell  Commercial  Co.,  22  Mont  812, 

56  Pac.  858,  44  L.  R.  A.  506,  74  Am.  St  Rep.  602;  Houston  v.  Thornton,  supra. 
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001CPEN8ATZ0N  OF  OFFXOEB8. 

211*  Am  ofteev  of  a  •orporatlom,  in  tke  mhammom  of  ozpvoss  proiri«iom  or 
asreemeaty  is  not  omtltled  to  eoa&pensAtloA  for  perf orating  the 
ordinary  dntios  of  Ids  oAeoi  Imt  ke  oam  roooror,  on  an  implied 
eontraet,  the  Talme  of  eztraordinarx  serrioes  rendered  at  the 
reqvest  of  the  eorporation.  Sxpress  provision  is  nsnally  au^de 
for  the  eomponsation  of  oAeers.  An  oAeer  of  a  oorporation 
eannot  Hz  his  own  salary. 


When  a  director  or  other  officer  of  a  corporation  performs  the 
usual  and  ordinary  duties  of  his  office,  as  defined  by  the  charter  or 
by-laws,  he  cannot  recover  any  compensation  therefor,  unless  it  has 
been  so  specially  agreed.  He  cannot,  in  such  a  case,  recover,  on  an 
implied  contract,  what  the  services  were  reasonably  worth.***  And 
where  an  officer,  who  is  also  a  director,  without  any  agreement  with 
the  corporation,  has  voluntarily  rendered  services,  it  is  beyond  the 
power  of  the  directors,  after  such  services  are  rendered,  to  pay  for 
them  out  of  the  funds  of  the  corporation,  or  to  create  a  debt  of  the 
corporation  on  account  of  them.***    But  if  an  officer,  at  the  request 

«i9  Citizens*  Nat  Bank  y.  Elliott,  65  Iowa,  104,  7  N.  W.  470,  39  Am.  Rep. 
167;  American  Cent  Ry.  Co.  v.  Miles,  52  111.  174;  Cheeney  v.  Railway  Co.. 
68  in.  570,  18  Am.  Rep.  584 ;  New  York  &  N.  H.  R.  Co.  v.  Ketchom,  27  Conn. 
170;  Blue  v.  Capital  Nat  Bank,  145  Ind.  518,  43  N.  B.  655;  Schoeulng  v. 
Schwenk,  112  Iowa,  783,  84  N.  W.  916;  Henry  Wood's  Sons  Co.  y.  Schaefer, 
178  Mass.  443,  53  N.  B.  881,  73  Am.  St  Rep.  305;  Taussig:  y.  St.  Louis  & 
K.  R.  Co.,  166  Mo.  28,  65  S.  W.  969,  89  Am.  St  Rep.  674;  Grafner  y.  Pitts- 
burg, N.  I.  &  C.  St  R.  Co.,  207  Pa.  St  217,  56  Atl.  426;  McConnell  y.  Com- 
bination Min.  &  MiU.  Ca,  80  Mont  239,  76  Pac.  194,  104  Am.  St  Rep.  703. 
^'Directors  of  corporations,  howeyer,  nsnally  serye  without  wages  or  salary. 
They  are  generally  financially  interested  in  the  success  of  the  corporation 
they  represent,  and  their  serylce  as  directors  secures  its  reward  in  the  bene- 
fit which  it  confers  upon  the  stock  which  they  own.  In  other  words,  the 
custom  is  to  pay  the  ordinary  employes  of  corporations  for  the  seryices  they 
render;  but  it  is  the  custom  of  directors  of  corporations  to  serye  gratuitously, 
without  compensation  or  the  expectation  of  it.  The  presumption  of  law 
follows  the  custom.  From  the  employment  of  an  ordinary  seryant  the  law 
implies  a  contract  to  ^ay^Iin.  t'rom  die  service  of  a  director,  the  implication 
is  that  he  serves  gratuitously.  The  latter  "presumptlbh  prevails,  in  the  ab- 
sence of  an  understanding  or  an  agreement  to  the  contrary,  when  directors 
are  discharging  the  duties  of  other  offices  of  the  corporation  to  which  they 
are  chosen  by  the  directory,  such  as  those  of  president,  secretary,  and  treas- 
urer." National  Loan  ft  Investment  Co.  y.  Rockland  Co.,  94  Fed.  335,  36  C. 
C.  A.  370. 

4it  Bills  y.  Ward,  187  111.  509,  26  N.  B.  530;  DanviUe,  H.  ft  W.  R.  Co.  v. 
Ease  (Pa.)  39  Atl.  301;  Ravenswood,  S.  ft  G.  Rj.  Co.  y.  Woodyard,  46  W. 
Va.  558,  33  S.  E.  285.  And  see  Beera  v.  New  York  Life  Ins.  Co.,  66  Hun, 
75,  20  N.  X.  Supp.  788;  National  Loan  ft  Investment  Ca  y.  Rockland  Co., 
supra* 
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of  the  corporation,  performs  extraordinary  services,  not  within  the 
usual  duties  of  his  office,  he  may  recover  therefor  without  a  special 
agreement.  Thus,  a  director  of  a  railroad  company,  who,  at  it9  re- 
quest, rendered  services  as  an  attorney,  and  in  procuring  aid  notes, 
right  of  way,  etc.,  was  held  to  be  entitled  to  recover  the  reasonable 
value  of  sudi  services,  on  an  implied  contract,  as  they  were  not  em- 
braced in  his  ordinary  duties  as  director/**  And  if  an  officer,  al^ 
though  he  is  also  a  director,  renders  his  services  under  an  agreement, 
express  or  implied,  with  the  corporation,  that  he  shall  receive  reason- 
able, but  indefinite,  compensation,  it  is  not  beyond  the  powers  of  the 
directors  to  fix  and  pay  a  reasonable  salary  to  him  after  he  has  dis- 
charged the  duties  of  his  office.** • 

Unless  otherwise  provided  in  the  charter  or  by-laws  of  the  corpora- 
tion, the  power  to  fix  the  salaries  of  the  officers  of  the  corporation 
vests  in  the  board  of  directors.  In  doing  so  they  must  act  in  good 
faith,  and  for  the  benefit  of  the  corporation.  They  have  no  authority 
to  pay  claims  which  the  corporation  is  under  no  obligation  to  pay. 
Thus,  they  cannot  pay  an  officer  an)rthing  for  past  services,  which 
have  been  rendered  and  paid  for  at  a  fixed  salary  previously  agreed.*** 
In  some  jurisdictions,  as  we  have  seen,  if  they  fix  their  own  salaries  as 
officers,  where  they  occupy  other  positions,  such  as  that  of  president, 
secretary,  etc.,  the  transaction  may  be  repudiated,  at  the  election  of 
the  corporation,  and  this  without  regard  to  whether  they  acted  in 
good  faith  or  not.**^  In  other  jurisdictions,  perhaps,  in  the  absence  of 
any  provision  in  the  charter  or  by-laws,  they  may  fix  their  salaries  as 
officers  of  the  company,  and  the  transaction  will  be  sustained,  if  in 
perfect  good  faith  and  free  from  any  suspicion  of  fraud  or  unfairness ; 
but,  if  there  is  any  bad  faith  or  unfairness,  their  act  will  be  set  aside, 
at  the  election  of  Ae  corporation.***    An  officer  who  is  also  a  director 

«i4  Ten  Byck  ▼.  RaUroad  Co.,  74  Mich.  220,  41  N.  W.  905,  3  L.  R.  A.  378,  16 
Am.  St.  Rep.  633.  And  see  Ck>rlnne  MiU,  Canal  &  Stock  Co.  y.  Toponce,  152 
U.  8.  406,  14  Sup.  Ot  632,  38  li.  Ed.  483;  Bassett  v.  Fairchlld  (Cal.)  61  Pac. 
791;  Brown  v.  Creston  Ice  Co.,  113  Iowa,  615,  85  N.  W.  750;  Bagley  v. 
Carthage,  W.  &  8.  H.  R.  Co.,  165  N.  T.  170,  58  N.  B.  895;  Flynn  ▼.  Columbus 
Club,  21  R.  I.  534,  45  Atl.  551;  Chicago  Macaroni  Mfg.  Co.  ▼.  Bogglano,  202 
111.  312,  67  N.  E.  17. 

«iB  National  Loan  &  Investment  Co.  t.  Rockland  Co.,  94  Fed.  335,  36  C.  Q 
A.  370.  See,  also,  Huffaker  ▼.  Krleger's  Assignee,  107  Ky.  200,  53  8.  W.  288, 
46L.  R.  A.384. 

4 1«  Jones  T.  Morrison,  31  Minn.  140,  16  N.  W.  854.  See»  also,  Harvaid 
Brewing  Co.  ▼.  Pratt,  185  Mass.  406,  70  N.  E.  485. 

«i7  Ante,  p.  497. 

«i8  Jones  v.  Morrison,  31  Minn.  140,  16  N.  W.  854;  Harris  t.  Lemming- 
Harris  Agricultural  Works  (Tenn.  Ch.  App.)  48  8.  W.  869.  See,  also.  Ft 
Payne  Rolling  MiU  Co.  t.  HUl,  174  Mass.  224»  54  N.  B.  532;  Davis  v.  Thomas 
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is  not  qualified  to  vote  at  a  meeting  of  the  board  on  a  resolution  fixing 
his  salary.*** 

REM OVAX.  OF  OFFICERS  AHD  AGENTS. 

SIS.  Tke  prlaelpal  rales  In.  resard  to  the  vemoTal  of  oflloers  and  ac^nts 
of  a  oorporation  ave  theses 

(a)  A  oorpovatioiL  has  a  vicht  to  remoTo  an  olBoer  or  aeent,  ^rhero 

there  is  a  eontraet  for  a  flzed  term,  only  where  he  -violates  his 
eontraot,  or  is  iaeompetent.  But  it  eaa  at  any  time  rerohe  the 
authority  of  an  aeent,  renderins  itself  liable  for  breach  of  con- 
tract. 

(b)  An  officer  or  aeent  ^rho  is  appointed  by  Tote  of  the  stoohholders, 

or  "whose  tenure  is  flzcd  by  the  charter,  cannot  be  remoTod,  nor 
his  anthority  revohed,  by  the  directors. 

(c)  In  some  states,  by  express  prevision,  the  direct«>rs  may  remove 

their  own  appointees  at  pleasure,  and  they  may  do  so  without 
snch  a  provision  in  the  absence  of  a  contract  for  a  flzed  time 
Cd)  In  some  Jurisdictions  a  court  of  equity  will  ren&ove  a  director 
whose  election  is  void,  but,  by  the  better  opinion,  the  remedy 
is  at  law,  by  quo  warranto,  and  a  court  of  equity  will  snuvt 
relief  only  where  it  has  acquired  Jurisdiction  on  some  other 
eround. 

Officers  and  agents  of  a  corporation  who  do  not  hold  their  office^ 
under  contract  for  a  fixed  time  may  be  removed  at  pleasure  by  the 
corporation,  or  by  the  superior  officer  or  officers  who  appointed 
them.*^*  But,  if  there  is  a  contract  for  a  fixed  term  between  an 
officer  and  the  corporation,  he  cannot  be  removed  without  cause, 
without  rendering  the  corporation  liable  for  breach  of  contract.  In 
such  a  case,  like  any  other  employe,  he  may  be  removed  for  cause,  as 
for  breach  of  contract  or  incompetency.  And  it  seems  that  a  corpo- 
ration, like  any  other  principal,  may  at  any  time  revoke  the  authority 
of  its  officer  or  agent,  subject  to  liability  for  breach  of  contract.**^ 
If  the  tenure  of  a  person  to  a  corporate  office  is  fixed  by  charter,  and 

A.  Davis  O).,  63  N.  J.  Eq.  572.  52  Atl.  717;  LUlard  v.  Oil,  Paint  &  Drug  Co. 
(N.  J.  Ch.)  56  Atl.  254. 

41 B  Jones  T.  Morrison,  31  Mlnn«  140,  16  N.  W.  854;  Miner  ▼.  Ice  Co.,  93 
Mich.  97,  53  N.  W.  218,  17  L.  R.  A.  412;  McNulta  v.  Coru  Belt  Bank.  1G4 
111.  427,  45  N.  E.  954,  56  Am.  St  Rep.  2a3;  Ravenswood,  S.  &  Q.  Ry.  Co.  ▼• 
Woodyard,  46  W.  Va.  558,  33  S.  B.  285;   Adams  v.  Burke,  201  111.  395,  06  N. 

B.  235;  Crichton  v.  Webb  Press  Co.,  113  La.  167,  36  South.  926,  67  L.  R.  A. 
76,  104  Am.  St  Rep.  500;  ante,  p.  480.  Cf.  Bassett  v.  Falrchlld,  132  Cal. 
637,  64  Pac.  1082,  52  L.  R.  A.  611. 

*io  1  Thomp.  Corp.  §§  802,  805;  Mobile,  J.  &  K.  C.  R.  Co.  v.  Owen,  121  Ala. 
505,  25  South.  612;  In  re  A.  A.  Grlfflng  Iron  Co.,  63  N.  J.  Law,  857,  46  AtL 
1097. 

411 1  Thomp.  Corp.  i  80S. 
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there  is  no  provision  for  removal,  there  is  no  power  to  remove  him 
until  his  term  of  office  expires.  If  an  officer  is  appointed  by  vote  of 
the  stockholders  the  directors  have  no  implied  authority  to  remove 
him.*" 

By  the  weight  of  authority,  a  court  of  equity  will  not  primarily  take 
jurisdiction  to  determine  the  legality  of  an  election  of  directors,  or 
to  remove  a  director  who  is  in  possession  of  the  office.*"*  The  court 
will  inquire  into  the  regularity  of  the  election,  or  the  right  of  the 
person  to  the  office,  only  when  the  question  arises  incidentally  and 
collaterally  in  a  suit  of  which  the  court  has  rightful  jurisdiction,  and 
the  grant  of  the  relief  depends  upon  its  decision.  If  the  right  to  the 
office  only  is  in  question,  the  remedy  is  at  law,  by  quo  warranto.*"* 


BSXATION  BETWEEN  OFFICERS  AHD  STOCKHOIJ>EBS. 

213.  Tlie  offioevs  of  a  oorporatton.  are  not  the  ac^nts  of  the  stock- 
holder  1,  bnt  of  the  corporatioiii  nor  do  they  occupy  a  fiduciary 
relation  towards  the  stockholders  indlTidnally. 

It  is  often  said  that  the  directors  of  a  corporation  are  trustees  of 
the  stockholders,  and  that  the  relation  of  trustee  and  cestui  que  trust, 
with  its  consequences,  exists  between  them,  but  they  do  not  occupy 
any  such  relation  towards  the  stockholders  individually.  They  are 
simply  the  agents  of  the  corporation.  There  is  no  privity,  in  law,  be- 
tween  them  and  the  stockholders.  They  are  not  the  agents  of  the 
stockholders,  but  of  the  corporation, — of  the  legal  entity.  And,  when 
it  is  said  that  they  are  trustees  lor  the  stockholders,  it  can  only  be 
meant  that  they  occupy  a  fiduciary  relation  to  the  corporation,  and 
that  they  are  bound  to  act  for  the  benefit  of  all  the  shardiolders  alike, 
and  not  for  their  own  advantage,  nor  for  the  advantage  of  particular 
shareholders  to  the  exclusion  of  others.  "There  is,"  said  Chief  Jus- 
tice Shaw,  "no  legal  privity,  relation,  or  inmiediate  connection  be- 
tween the  holders  of  shares  in  a  bank,  in  their  individual  capacity,  on 
the  one  side,  and  the  directors  of  the  bank,  on  the  other.  The  direct- 
ors are  not  the  bailees,  the  factors,  agents,  or  trustees  of  such  in- 

*i«  Id.  §  804.    As  to  removal  of  directors  in  general,  see  10  Cyc.  742,  et  seq. 

«i«  As  to  the  grounds  of  removal,  and  the  mode  of  exercising  the  power, 
see  1  Thomp.  Corp.  fi§  806-841. 

424  Perry  ▼.  011-MiU  Go.,  03  Ala.  364,  9  South.  217 ;  Nathan  ▼.  Tompkins, 
82  Ala.  437,  2  South.  747;  Johnston  v.  Jones,  23  N.  J.  Eq.  216;  Neall  v.  Hill, 
16  Cal.  145,  76  Am.  Dec.  506;  Chicago  Macaroni  Mfg.  Co.  y.  Boggiano,  202 
lU.  312,  67  N.  B.  17.  But  see  Wright  v.  Water  Co.,  67  Cal.  632,  8  Pac.  70, 
where  it  was  held  that  a  court  of  equity  has  Jurisdiction  of  a  bill  to  set  aside 
an  illegal  election,  though  no  other  ground  of  Jurisdiction  exist. 
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dividual  stockholders."  *■•  If  they  commit  a  breach  of  trust,  the  in- 
jury, in  the  eye  of  the  law,  is  to  the  corporation,  and  primarily  the 
corporation  is  the  proper  party  to  sue  for  redress.  It  is  well  settled 
that  an  action  at  law  cannot  b^  maintained  by  a  stockholder  against 
a  director  or  other  officer  of  the  corporation  for  fraud,  negligence, 
misapplication  of  ftmds,  or  other  wrongs  resulting  in  injury  to  the 
corporation.  Such  an  action  can  only  be  maintained  by  the  corpo- 
ration, the  injury  being  to  it;  and  it  can  make  no  difference  in  such  a 
case,  that  the  value  of  the  shares  is  diminished,  and  that  the  stock- 
holder therefore  individually  suffers  a  loss.***  The  directors  of  a 
bank,  said  the  Connecticut  court,  in  such  a  case,  "are  the  agents  of 
the  bank.  The  bank  is  the  only  principal,  and  there  is  no  such  trust 
for  or  relation  to  a  stockholder  as  has  been  claimed  by  the  plaintiff. 
The  entire  duty  of  the  directors,  growing  out  of  their  agency,  is  owed 
to  the  bank,  which,  under  the  charter,  is  the  sole  representative  of  the 
stockholders,  and  the  legal  protector  and  defender  of  their  proper- 
ty." ^"  As  we  have  seen,  if  the  agents  of  the  corporation  will  not  or 
cannot  sue  for  injuries  to  it,  so  that  such  injuries  cannot  be  redressed 
through  the  corporate  body,  a  court  of  equity  will  look  behind  the  cor- 
poration, and  recognize  the  stockholders,  and  will  allow  them  to  sue 
in  their  own  names.*"* 

An  officer  of  a  corporation  occupies  no  fiduciary  relation  towards 
an  individual  stockholder,  so  as  to  impose  upon  him,  in  dealing  with 
the  stockholder  as  an  individual,  any  duties  which  he  would  not  owe 
to  strangers.  Thus,  where  the  president  of  a  corporation,  who  was 
also  a  director,  having  knowledge  through  his  official  position  that 
the  company's  stock  was  worth  more  than  its  nominal  market  value, 
purdiased  stock  from  a  stockholder  for  the  market  price,  without  dis- 
closing to  him  the  facts  within  his  knowledge  as  to  the  real  value, 
it  was  held  that  there  was,  in  such  transaction,  no  fiduciary  relation 
between  him  and  the  stockholder,  binding  him  to  make  such  a  disclo- 
sure, and  that,  in  the  absence  of  actual  fraud,  the  purchase  was 
valid.***    We  have  seen,  however,  that  in  proper  cases  the  courts  look 

4S6  Smith  ▼.  Hard,  12  Mete.  (Mass.)  871,  46  Am.  Dec.  690,  1  Gamming,  Cas. 
Priv.  Corp.  792. 

«>•  Smith  T.  Hard,  12  Mete.  (Mass.)  371,  46  Am.  Dec.  690,  1  Gamming,  Gas. 
Prly.  Gorp.  792;   Allen  t.  Gurtis,  26  Gonn.  456. 

«sT  Allen  ▼.  GurtlB,  supra. 

«■•  Ante,  p.  370. 

4S9  Board  of  Gommissioners  of  Tippecanoe  Goanty  ▼.  Reynolds,  44  Ihd.  609, 
15  Am.  Rep.  245.  To  the  same  effect:  Growell  y.  Jackson,  53  N.  J.  Law, 
G56,  23  Atl.  426;  O'Neile  ▼.  Temes,  32  Wash.  528,  73  Pac.  692.  And  see 
Walsh  T.  Goalden,  130  Mich.  531,  90  N.  W.  406;  Hooker  T.  Midland  Steel 
GO..  215  111.  444,  74  N.  B.  445,  106  Atn.  St  Rep.  170. 
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behind  the  fiction  of  the  corporate  entity/**  and  it  is  evident  in  the 
last  analysis  that  the  stockholder  is  the  real  party  in  interest  in  respect 
to  the  property  of  the  corporation  which  is  under  control  of  the  di- 
rectors. In  accordance  with  this  view,  in  a  recent  well-considered  case 
in  Georgia,  the  court  held  that  a  director  occupies  toward  the  stock- 
holders  a  fiduciary  relation,  imposing  upon  him,  when  purchasing  the 
stock,  the  duty  of  disclosing  to  the  stockholder  material  facts  which 
are  known  to  himself  as  director,  and  which,  if  generally  known,  would 
raise  the  value  of  the  stock,  and  that  concealment  of  such  facts  entitle<( 
the  seller  to  rescind  the  sale  as  fraudulent^*  ^ 

480  Ante,  p.  8L 

4S1  Oliver  V.  Oliver,  118  Ga.  362,  45  8.  B.  282.  In  this  case  a  director 
bonght  shares  firom  a  stockholder  at  110,  concealing  the  fact  that  there  was 
a  contemplated  sale  of  the  entire  plant,  which  made  the  stock  worth  185. 
A  director  or  managing  officer  of  a  corporation  having  a  knowledge  of  the 
condition  of  Its  affairs,  because  of  the  trust  relation  and  the  superior  op- 
portmilties  afforded  for  acquiring  Information,  before  he  can  rightfully  pur- 
chase the  stock  of  one  not  actively  engaged  In  the  management,  must  In- 
form him  of  the  true  condition  of  the  affairs  of  the  corporation.  Stewart  v. 
Harris,  69  Kan.  486,  77  Pac.  277,  66  L.  R.  A.  261,  106  Am.  8t  Rep.  178. 
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m  IN  GENEBAI.. 


>i/.t>«ni 


214.  Generally  the  creditors  of  a  oorporation  liaTe  the  saata  rightm 
and  remedies  against  the  oorporation  and  its  property  as  if  it 
^rere  a  natural  person.     Thns, 
(a)  Tkey  may  obtain  indgment  against  it,   and  enforeo  tko  same 
'(1)  At  law,  by  exeontion  against  its  property.         ^ 
(2)   I^  equity,  by  bill  to  subject  equitable  assets  of  tbo  oorpora- 
tion, vhiob  oanuot^e'feaelied  by  ezeetttidn. 
0>)  Tbey  may  prooeed  by  attaobment  ^rbero  by  statute  they  may 
so  prooeed  against  a  natural  person. 

As  a  general  rule  the  rights  and  remedies  of  the  creditors  of  a  cor- 
poration against  it  are  the  same,  both  at  law  and  in  equity,  as  the 
rights  and  remedies  of  the  creditors  of  a  natural  person  are  against 
him.  They  may  sue  the  corporation  at  common  law,  and  recover  a 
judgment  against  it,  and  may  enforce  the  judgment  by  execution 
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against  the  corporate  assets.*  Like  creditors  of  a  natural  person, 
also,  they  may  come  into  a  court  of  equity  and  reach  and  subject 
equitable  assets  of  the  corporation  to  the  satisfaction  of  their  claims.' 
Creditors  of  a  corporation  may  also  attach  the  property  of  a  corpora- 
tion under  the  statutes,  where  the  property  of  a  natural  person  could 
be  attached.  A  corporation  is  a  "person,"  within  the  meaning  of  the 
attachment  laws." 


8AME-.PBOPERTT  SUBJECT  TO  EXBOITTIOir. 

215.  The  property  of  a  eorporatfon  is  snbjeet  to  seisnre  and  eale  on 
exeontion  against  it,  with  this  exception  t 
EXCEPTION— At  common  law  neither  the  franehieee  of  a  corpora^ 
tiout  nor  propertg^that  is  necessary  to  enable  it  to  exercise  its 
franehiees.  are  snbjeet  to  execntioa>  This  has  been  very 
Ssnerally  chanced  by  statnta. 

Ordinarily  the  property  of  a  corporation  may  be  seized  on  execution 
by  its  creditors  to  die  same  extent,  and  in  the  same  manner,  as  the 
property  pf  a  natural  person.*  But  there  are  some  exceptions.  At 
common  law  the  franchises  of  a  corporation  are  not  subject  to  seizure 
and  sale  upon  execution.*  Nor  can  lands,  easements,  or  things  essen- 
tial to  the  existence  of  the  corporation  and  the  execution  of  a  public 
corporate  duty,  and  without  which  its  franchise  would  be  of  no  practical 
use,  be  levied  upon  and  sold  on  execution  at  law,  so  as  to  detach  them 
from  the  frandiise,  and  thus  destroy  its  use."  Accordingly,  where, 
upon  an  execution  issued  on  a  judgment  recovered  against  a  canal 
company,  the  marshal  seized  and  advertised  for  sale  a  toll  house  and 
sundry  canal  locks,  and  other  tangible  property,  an  injunction  was 
granted  to  prevent  the  sale;  the  court  holding  that,  in  the  absence 
of  a  statute,  neither  the  franchise  of  the  company,  nor  any  lands  or 
works  essential  to  the  enjoyment  of  the  franchise,  and  which  could 
not  be  separated  from  it  without  destroying  or  impairing  its  value, 

1  As  to  what  property  is  subject  to  eizecntion,  see  section  215,  Infra. 

a  Post,  pp.  535,  546,  549. 

s  Mineral  Point  R.  Ck>.  ▼.  Keep,  22  111.  9,  74  Am.  Dec.  124;  ante,  p.  21. 

*  Plymouth  R.  C3o.  ▼.  Colwell,  39  Pa.  337.  80  Am.  Dec.  526 

•  State  T.  Turnpike  Co.,  65  N.  J.  Law,  73,  46  Atl.  569. 

»  Louisville,  N.  A.  &  O.  Ry.  Co.  v.  Boney,  117  Ind.  501,  20  N.  E.  432,  3  L. 
R.  A.  485 ;  Gue  v.  Canal  Co.,  24  How.  (U.  S.)  257,  16  L.  Ed.  635 ;  East  Ala- 
bama Ry.  Co.  V.  Doe,  114  U.  S.  340,  5  Sup.  Ct  869,  29  L.  Ed.  136;  Orerton 
Bridge  Ca  t.  Means,  33  Neb.  857,  51  N.  W.  240,  29  Am.  St  Rep.  514.  Although 
the  property  of  a  private  sanitation  corporation  was  paid  for  by  voluntary 
subscriptions  of  citizens,  and  Its  purpose  was  public.  Its  property  was  subject 
to  seizure  by  creditors.  In  re  New  Orleans  A.  Sanitary  Ass'n,  105  La.  172, 
29  South.  837,  88  Am.  St  Rep.  230. 
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could  be  sold  on  execution/  So  it  has  been  held  as  to  the  nght  of 
way  of  a  railroad  company/  On  the  other  hand,  property  of  a  public 
corporation  which  is  not  in  actual  use  in  the  discharge  of  its  public  duty, 
or  which  is  not  essential  to  the  performance  of  such  duty,  is  not 
exemptf  Thus  it  is  generally  held  that  cars  and  rolling  stock  of  a 
railroad  corporation,  not  in  actual  use,  are  subject  to  seizure.J  In 
most  jurisdictions  the  rule  of  the  common  law  is  changed  by  express 
statutory  provisions.** 

SAMB-ASSETS  OF  A  OOBPOBATION  A8  A  *<TBV8T  FUHD**  FOR 

CBEDITOR8. 


21Q.  Tlie  capital  stock  and  auets  of  a  oorporatima  beloag  to  iti  and  a&ax 
be  disposed  of  by  it,  if  it  does  not  Tiolate  its  ebarter,  as  fnlly 
and  as  freely  as  if  it  were  a  natural  person,  •nbjeet  only  to  the 
ricbt  of  ereditors  to  attaok  transactions  as  frandnlent.  No 
direct  trnst  attaches  to  its  property  in  f a^or  of  its  creditorsT" 

In  most  of  the  text-books  and  in  a  great  number  of  the  cases,  it  is 
said  broadly,  and  without  qualification,  that  the  capital  stock  and 
assets  of  a  corporation  constitute  a  "trust  fund"  for  the  payment  of 
its  creditors,  and  cannot  be  squandered  or  given  away  when  necessary 
for  the  satisfaction  of  their  claims.^  And  it  is  also  said  (applying 
the  equitable  rule  by  which  trust  funds  may  be  followed)*  that,  if 

•  Gue  ▼.  Canal  Oow,  snpra. 

T  East  Alabama  Ry.  Go.  t.  Doe,  mipra ;  McOolgan  t.  Balttmort  BM  B. 
Co.,  86  Md.  619,  36  Atl.  1026. 

t  Gardner  v.  Mobile  &  N.  W.  R.  Co.,  102  Ala.  636,  16  Soath.  271,  48  Am.  St 
Rep.  84 ;  Johnson  Ck>.  ▼.  MUler,  174  Pa«  606,  84  Atl.  816,  62  Am.  St  Rep.  833. 

t  Boston,  C.  &  M.  E.  Go.  ▼.  Gilmore,  87  N.  H.  410.  72  Am.  Dec:.  836;  Risdon 
Iron  &  L.  Works  t.  Citizens'  Traction  Co.,  122  Cal.  04,  64  Pa<\  629,  68  Am. 
St  Rep.  26  (cars  and  other  morables  of  street  railway  company). 

**See  Simmons  v.  Worthington,  170  Mass.  203,  49  N.  ffi.  114;  Williams 
▼.  East  Wareham,  O.  B.  &  P.  I.  St  Ry.  Co.,  171  Mass.  61,  60  N.  BL  646;  Phila- 
delphia &  B.  C.  R.  Ca.'s  Appeal,  70  Pa.  866;  Greensburg  Fuel  Co.  ▼.  Irwin 
Natural  Gas  Co.,  162  Pa.  78,  29  Atl.  274;  Bell  v.  Wood,  181  Pa.  176,  37  Atl. 
201. 

9  Wood  y.  Dummer,  8  Mason,  308,  Fed.  Oas.  No.  17,944,  1  Gumming,  Ca8.\ 
Priv.  Corp.  806;  Sanger  v.  Upton,  91  U.  S.  66,  23  L.  Ed.  220;  Camden  v. 
Stuart,  144  U.  S.  104,  12  Sup.  Ct  686,  36  L.  Ed.  363 ;  Hlghtower  ▼.  Thornton, 
8  Ga.  486,  62  Am.  Dec.  412 ;  Briggs  ▼.  Penniman,  8  Cow.  (N.  Y.)  887,  18  Am. 
Dec.  464;  Slee  ▼.  Bloom,  19  Johns.  (N.  Y.)  466,  10  Am.  Dec.  273;  Bartlett  v. 
Drew,  67  N.  Y.  687 ;  Hastings  t.  Drew,  76  N.  Y.  9 ;  Cole  v.  Iron  Co.,  183  N. 
Y.  164,  30  N.  B.  847,  28  Am.  St  Rep.  616;  Nevltt  ▼.  Bank,  6  Smedes  &  M. 
(Miss.)  613;  Marshall  Foundry  Co.  ▼.  Eillian,  99  N.  C.  601,  6  S.  B.  680,  6 
Am.  St  Rep.  689;  Ohio  Life  Ins.  &  Trust  Co.  ▼.  Merchants'  Ins.  &  Trust 
Co.,  11  Humph.  (Tenn.)  1,  63  Am.  Dec  742;  State  ▼.  Commercial  State  Bank, 
28  Neb.  677,  44  N.  W.  998;  Singer  ▼.  Hutchinscm,  183  IlL  606,  66  N.  B.  388, 
76  Am.  St  Rep.  133. 

•  Fetter,  Bq.  207-20a 
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this  is  done,  the  property  may  be  followed  in  equity  by  the  creditors 
of  the  corporation  into  the  hands  of  any  person  other  than  a  bona 
fide  purchaser  for  value.**  Late  decisions,  however,  and  a  careful 
consideration  of  most  of  the  cases  in  which  this  dictum  may  be  fobnd, 
will  show  that  in  reality  both  the  capital  stock  of  a  corporation  and 
its  other  assets — ^so  long,  at  least,  as  it  is  doing  business — belong  to 
the  corporation  itself,  both  in  law  and  in  equity,  just  as  completely 
as  does  the  property  of  a  natural  person  belong  to  him,  and  they  are 
not,  in  any  true  sense,  held  in  trust  for  its  creditors^,* 

The  doctrine  that  the  capital  stock  of  a  corporation  is  a  trust  fund 
for  creditors  was  first  laid  down  by  Mr.  Justice  Story  in  Wood  v. 
Dummer.**  In  this  case  a  bank  had  distributed  part  of  its  capital 
stock  among  its  stockholders,  leaving  debts  unpaid,  and  nothing  with 
which  to  pay  them.  It  was  said  that  the  property  so  distributed 
was  a  trust  fund  for  the  payment  of  the  debts  of  the  corporation,  and 
it  was  held  that  the  creditors  could  follow  it  in  equity  into  the  hands 
of  the  stockholders.  The  doctrine  was  thus  stated:  "It  appears  to 
me  very  clear  upon  general  principles,  as  well  as  the  legislative  in- 
tention, that  the  capital  stock  of  banks  is  to  be  deemed  a  pledge  or 
trust  fund  for  the  payment  of  the  debts  contracted  by  the  bank.  The 
public,  as  well  as  the  legislature,  have  always  supposed  this  to  be  a 
fund  appropriated  for  such  purpose.  The  individual  stockholders 
are  not  liable  for  the  debts  of  the  bank,  in  their  private  capacities. 
The  charter  relieves  them  from  personal  responsibility,  and  substi- 
tutes the  capital  stock  in  its  stead.  Credit  is  universally  given  to  this 
fund  by  the  public  as  the  only  means  of  repayment.  During  the  ex- 
istence of  the  corporation  it  is  the  sole  property  of  the  corporation, 
and  can  be  applied  only  according  to  its  charter;  that  is,  as  a  fund 

10  Wood  ▼.  Dnrnmer,  8  Mason,  308,  Fed.  Cas.  No.  17,944,  1  Camming,  Gas. 
Prlv.  CJorp.  806;  Cole  ▼.  Iron  Co.,  133  N.  Y.  164,  80  N.  B.  847,  28  Am.  St 
Rep.  616;  Hlbemia  In&  Co.  v.  St  Louis  &  New  OrleanB  Transp.  Co.  (C.  C.) 
18  red.  516 ;  Montgomery  Web  Co.  v.  Dlenelt,  183  Pa.  586,  19  Atl.  428,  19  Am. 
St  Rep.  663 ;  Vance  ▼.  Coke  Co.,  92  Temi.  47,  20  S.  W.  424 ;  Flsk  v.  Railroad 
Co.,  10  Blatchf.  618,  Fed.  Oa&  No.  4.830. 

•  Hospes  V.  Northwestern  Manuf' g  &  Car  Co.,  48  Minn.  174,  60  N.  W.  1117, 
16  L.  R.  A.  470,  31  Am.  St  Rep.  637 ;  Holllns  t.  Brlerfield  Coal  &  Iron  Co., 
160  U.  S.  871.  14  Sup.  Ct  127,  37  L.  Ed.  1113 ;  First  Nat  Bank  v.  Dovetail 
Body  &  Q.  Co.,  143  Ind.  550,  40  N.  E.  810,  52  Am.  St  Rep.  436;  O'Bear 
Jewelry  Co.  t.  Volfer,  106  Ala.  206,  17  South.  525,  28  L.  R.  A.  707,  64  Am.  St 
Rep.  31 ;  Butler  t.  Harrison  Land  &  M.  Co.,  139  Mo.  467,  41  S.  W.  234,  61  Am. 
St  Rep.  464;  Kelly  t.  Clark,  21  Mont  291,  53  Pac  959,  42  L.  R.  A.  621, 
69  Am.  St  Rep.  668;  Cor^  ▼.  Wadsworth,  118  Ala.  488,  26  South.  603»  44 
L.  R.  A.  766 ;  Grand  De  Tour  Plow  Ca  ▼.  Rude  Bros.  Mfg.  Co.,  60  Kan.  146, 
66  Pac.  848;    Marvin  v.  Anderson,  111  Wis.  387,  87  N.  W.  227. 

ii  8  Mason,  308,  Fed.  Oas.  No.  17,944»  1  Gumming,  Caa.  Prlv.  Coip.  806. 
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for  payment  of  its  debts,  upon  the  security  of  which  it  may  discount 
and  circulate  notes.  Why,  otherwise,  is  any  capital  stock  required 
by  our  charters?  If  the  stock  may,  the  next  day  after  it  is  paid  in, 
be  withdrawn  by  the  stockholders,  without  payment  of  the  debts  of 
the  corporation,  why  is  its  amount  so  studiously  provided  for,  and  its 
payment  by  the  stockholder  so  diligently  required?  To  me  this 
point  appears  so  plain,  upon  principles  of  law  as  well  as  common 
sense,  that  I  cannot  be  brought  into  any  doubt  that  the  charters  of 
our  banks  make  the  capital  stock  a  trust  fund  for  the  payment  of  all 
the  debts  of  the  corporation.  The  billholders  and  other  creditors 
have  the  first  claims  upon  it,  and  the  stockholders  have  no  rights  un- 
til all  the  other  creditors  are  satisfied.  They  have  the  full  benefit  of 
all  the  profits  made  by  the  establishment,  and  cannot  take  any  por- 
tion of  the  fund  until  all  the  other  claims  on  it  are  extinguished. 
Their  rights  are  not  to  the  capital  stock,  but  to  the  residuum  after 
all  demands  on  it  are  paid.  On  a  dissolution  of  the  corporation  the 
billholders  and  the  stockholders  have  each  equitable  claims,  but  those 
of  the  billholders  possess,  as  I  conceive,  a  prior,  exclusive  equity." 

This  is  the  decision  and  the  dictum  upon  which  the  so-called  trust- 
fund  doctrine  is  based.  But  it  requires  no  argument  to  show  that 
the  facts  of  the  case  did  not  render  it  necessary  to  hold  the  capital 
stock  of  a  corporation  a  trust  fund  for  creditors,  in  the  strict  sense 
of  the  term.  All  that  the  case  decided  was  that  a  corporation  can- 
not  distribute  its  capital  stock  among  its  stockholders,  and  thereby 
leave  creditors  unpaid^;:— a  transaction  which  is  clearly  a  fraud  upon 
existing  creditors,  just  as  a  voluntary  conveyance  by  a  natural  person 
is  a  fraud  upon  his  existing  creditors,  who  are  thereby  prevented  from 
collecting  their  claims.  So,  if  a  corporation  releases  subscribers  from 
liability  to  contribute  to  the  capital  stock,  or  distributes  part  of  the 
capital  stock  to  them,  the  transaction  is  a  fraud  upon  subsequent 
creditors  who  are  ignorant  of  the  transaction,  and  deal  with  it  on 
the  faith  of  its  capital  stock  being  fully  paid,  and  the  transaction  may 
be  avoided  by  them  on  this  ground.  Many  of  the  courts  base  the 
right  of  creditors  to  hold  stockholders  liable  in  these  cases  upon  the 
ground  that  the  capital  stock  is  a  trust  fund  for  creditors.  And  it 
is  in  these  cases,  chiefly,  that  we  find  the  trust-fund  doctrine  de- 
clared.** No  such  doctrine,  however,  is  necessary.  The  stockhold- 
ers are  liable  on  the  ground  of  fraud.     Persons  who  deal  with  a  cor- 

13  Such  Is  the  case  in  Wood  v.  Dummer,  8  Mason,  808,  Fed.  Cas.  Mo.  17,9il, 
1  Gumming,  Cas.  Priv.  CJorp.  805;  Sanger  v.  Upton,  91  U.  S.  56,  23  L.  Bd.  220; 
Camden  v.  Stuart,  144  U.  S.  104,  12  Sup.  Ot  585,  86  L.  Ed.  363;  Slee  ▼. 
Bloom,  19  Johns.  (N.  Y.)  456,  10  Am.  Dec.  273;  Bartlett  v.  Drew,  67  N.  T. 
587;  Hastings  ▼.  Drew,  76  N.  Y.  9;  and  In  most  of  the  other  cases  In 
which  the  doctrine  Is  announced* 
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poration  and  become  its  creditors  after  such  a  transaction,  and  with 
knowledge  of  it,  cannot  complain,  because  they  are  not  defrauded.^" 
If  the  capital  stock  were  really  a  trust  fund  for  creditors,  they  could 
complain. 

Other  cases  in  which  the  doctrine  is  announced,  and  seemingly  re- 
lied upon,  are  cases  in  whidi  the  corporation  has  transferred  its 
property  to  third  persons  in  fraud  of  creditors.**  Thus,  in  Cole  v. 
Millerton  Iron  Co.,*'  a  corporation  had  transferred  all  its  property 
to  another  corporation,  having  the  same  officers  and  stockholders, 
pending  an  action  against  it,  which  afterwards  resulted  in  a  judg- 
ment. The  only  consideration  for  the  transfer  was  the  assumption 
by  the  grantee  of  the  grantor's  debts.  The  court,  in  holding  the 
transfer  illegal  and  void  as  against  this  judgment  creditor,  said,  "The 
assets  of  a  corporation  are  a  trust  fund  for  the  payment  of  its  debts, 
upon  which  the  creditors  have  an  equitable  lien,  both  as  against  the 
stockholders  and  all  transferees  except  those  purchasing  in  good  faith 
and  for  value."  Clearly,  it  was  unnecessary  to  resort  to  any  trust- 
fund  theory  to  sustain  this  decision. 

The  trust-fund  doctrine  has  been  virtually  repudiated  by  the  su» 
preme  court  of  Minnesota  in  the  late  case  of  Hospes  v.  Northwestern 
Manuf  g  &  Car  Co. ;  *•  Judge  Mitchell,  one  of  the  ablest  jurists  on  the 
bench,  delivering  the  opinion  of  the  court.  It  was  held  that  the  cap- 
ital stock  of  a  corporation  is  its  own  property,  which  it  may  use  and 
dispose  of,  if  not  prohibited  by  its  charter,  the  same  as  a  natural  per- 
son ;  that  it  is  not  held  in  trust  for  creditors,  except  in  the  sense  that 
there  can  be  no  distribution  of  it  among  stockholders  without  pro- 
vision being  first  made  for  the  payment  of  corporate  debts ;  and  that, 
as  in  the  case  of  a  natural  person,  any  disposition  of  it  in  fraud  of 
creditors  is  void.  "The  phrase,"  said  Judge  Mitchell,  "that  'the  capi- 
tal of  a  corporation  constitutes  a  trust  fund  for  the  benefit  of  cred- 
itors,' is  misleading.  Corporate  property  is  not  held  in  trust,  in  any 
proper  sense  of  the  term.  A  trust  implies  two  estates  or  interests, — 
one  equitable  and  one  legal ;  one  person,  as  trustee,  holding  the  legal 
title,  while  another,  as  the  cestui  que  trust,  has  the  beneficial  interest. 

It  HoBpes  ▼.  Gar  Co.,  48  Minn.  174,  50  N.  m  1117,  15  L.  R.  A.  470,  81  Am. 
St  Rep.  637. 

i«  Sutton  Manofg  Go.  v.  Hutchinison,  11  G.  G.  A.  820,  68  Fed.  496,  Shep.  Gas. 
Corp.  229. 

IB  188  N.  Y.  164,  80  N.  E.  847,  28  Am.  St  Rep.  615.  See,  also,  Hurd  ▼. 
New  York  &  S.  O.  Laundry  Go.,  167  N.  Y.  89,  60  N.  B.  327 ;  Grenell  t.  Detroit 
Gas  Go.,  112  Mich.  70,  70  N.  W.  418;  Ewing  v.  Gomposite  Shoe  Brake  Go., 
169  Mass.  72,  47  N.  B.  241.  Gf.  Ghase  v.  Michigan  Tel.  Go.,  121  Mich.  681, 
80  N   W.  717. 

i«  48  Minn.  174,  50  N.  W.  1117,  15  li.  B.  A«  470,  81  Am.  Bt  R^  63T. 

Glask  Oobf.(2d  Bd.)— 84 
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Absolute  control  and  power  of  disposition  are  inconsistent  with  the 
idea  of  a  trust.  The  capital  of  a  corporation  is  its  property.  It 
has  the  whole  beneficial  interest  in  it,  as  weU  as  the  legal  title.  It 
may  use  the  income  and  profits  of  it,  and  sell  and  dispose  of  it,  the 
same  as  a  natural  person.  It  is  a  trustee  for  its  creditors  in  the  same 
sense  and  to  the  same  extent  as  a  natural  person,  but  no  further." 

In  Sanger  v.  Upton,^*  in  the  supreme  court  of  the  United  States,  it 
was  said,  in  substance,  as  by  Mr.  Justice  Story  in  Wood  v.  Dum- 
mer :  ^*  ''The  capital  stock  of  an  incorporated  company  is  a  fund  set 
apart  for  tiie  payment  of  its  debts.  It  is  a  substitute  for  the  personal 
liability  which  subsists  in  private  co-partnerships.  When  debts  are 
incurred,  a  contract  arises  with  the  creditors  diat  it  shall  not  be 
withdrawn,  or  applied  otherwise  than  upon  their  demands,  until  audi 
demands  are  satisfied.  The  creditors  have  a  lien  upon  it  in  equity.  If 
diverted,  they  may  follow  it  as  far  as  it  can  be  traced,  and  subject  it  to 
the  payment  of  their  claims,  except  as  against  holders  who  have 
taken  it  bona  fide  for  a  valuable  consideration,  and  without  notice. 
It  is  publicly  pledged  to  those  who  deal  with  the  corporation  for  their 
security.  Unpaid  stock  is  as  much  a  part  of  this  pledge,  and  as  much 
a  part  of  the  assets  of  the  company,  as  the  cash  which  has  been  paid 
in  upon  it  Creditors  have  the  same  right  to  look  to  it  as  to  an3rthing 
else,  and  the  same  right  to  insist  upon  its  payment  as  upon  tiie  pay- 
ment of  any  other  debt  due  to  the  company.  As  regards  creditors, 
there  is  no  distinction  between  such  a  demand  and  any  other  assets 
which  may  form  a  part  of  the  property  and  effects  of  the  corporation.^ 
This  dictum  is  broad  enough  to  imply  that  all  die  assets  of  a  corpora- 
tion constitute  a  trust  fund,  in  the  strict  sense,  for  the  payment  of  its 
debts,  but  it  must  be  taken  in  connection  with  the  facts  before  the 
court.  Except  as  applied  to  them,  it  is  mere  dictum.  In  this  case  the 
assignee  in  bankruptcy  of  a  corporation  was  seeking  to  compel  stock- 
holders to  pay  a  balance  due  for  their  stock.  It  was  merely  an  effort 
to  reach  debts  due  to  the  corporation, — equitable  assets  of  the  cor- 
poration,— and  apply  them  in  payment  of  its  debts.  There  was  no 
necessity  at  all  to  resort  to  any  trust-fund  doctrine.  And  the  later 
decisions  of  the  supreme  court  of  the  United  States  clearly  show  that 
they  do  not  regard  corporate  assets  as  a  trust  fund  for  the  payment  of 
debts.  Thus,  it  has  been  held  that  persons  who  become  creditors  of 
a  corporation,  with  knowledge  that  its  stock  has  not  been  paid  in 
full,  and  that  it  was  issued  under  an  agreement  by  which  the  stock- 
holders are  not  bound,  as  between  them  and  the  corporation^  to  pay 

IT  91  U.  8.  56,  28  L.  Ed.  220. 

i«  3  MasoD,  806^  Fed.  Oa&  No.  llfiU,  1  Oammlng,  Gas.  Priv.  Ooip.  tOB. 
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it  in  full,  cannot  compel  further  payments.^*  The  reason  is  that  no 
fraud  is  committed  upon  them.  If  the  capital  stock  were  a  trust  fund 
for  their  benefit,  they  could  compel  pa3rment  in  such  a  case.  So 
it  has  been  held  that  a  conveyance  of  its  property  by  a  corporation 
cannot  be  questioned  by  those  who  subsequently  deal  with  it.'®  Such 
rulings  as  these  are  inconsistent  with  the  so-called  trust-fund  doc- 
trine. 

It  may,  perhaps,  be  said  that  the  capital  stock  of  a  corporation  is  a 
trust  fund  for  creditors  who  deal  with  it  on  the  faith  of  its  being  full 
paid,  and  that  it  is  on  this  ground  that  fhey  may  compel  its  payment 
notwithstanding  any  contrary  agreement  by  the  corporation.  It  is 
not  necessary,  however,  to  rest  their  right  in  this  respect  on  any  trust- 
fund  theory,  and  to  do  so  merely  tends  to  confuse.  Their  right  in 
such  a  case  may  well  be  rested  on  the  ground  of  fraud.  As  was  said 
by  Judge  Mitdiell:  "By  putting  it  upon  the  ground  of  fraud,  and 
applying  the  old  and  familiar  rules  of  law  on  that  subject  to  the  pecul- 
iar nature  of  a  corporation,  and  the  relation  which  its  stockholders 
bear  to  it  and  to  the  public,  we  have  at  once  rational  and  logical 
ground  on  which  to  stand.  The  capital  of  a  corporation  is  the  basis 
of  its  credit  It  is  a  substitute  for  the  individual  liability  of  those 
who  own  its  stock.  People  deal  with  it  and  give  it  credit  on  the 
faith  of  it.  They  have  a  right  to  assume  that  it  has  paid-in  capital 
to  the  amotmt  which  it  represents  itself  as  having,  and  if  they  give 
it  credit  on  the  faith  of  that  representation,  and  if  the  representation 
is  false,  it  is  a  fraud  upon  them ;  and,  in  case  the  corporation  becomes 
insolvent,  the  law,  upon  the  plainest  principles  of  common  justice, 
says  to  the  delinquent  stockholder,  'Make  that  representation  good 
by  paying  for  your  stock.'  It  certainly  cannot  require  the  invention 
of  any  new  doctrine  in  order  to  enforce  so  familiar  a  rule  of  equity."  ■* 

In  Hollins  v.  Brierfield  Coal  &  Iron  Co.,*"  the  supreme  court  of  the 
United  States  virtually  repudiate  the  so-called  trust-fund  doctrine. 
They  say  that,  when  it  is  said  that  the  assets  of  a  corporation  consti- 
tute a  trust  fund  for  the  benefit  of  creditors,  it  is  not  meant  to  convey 
the  idea  that  there  is  any  direct  and  express  trust  attached  to  the 
property  of  a  corporation  in  favor  of  its  creditors ;  that  a  corporation, 
as  against  creditors,  is  entitled  to  hold  its  property,  if  it  does  not  vio- 
late its  charter,  as  absolutely,  and  as  free  from  the  claims  of  or  inter- 
ference by  its  creditors,  as  an  individual  can  hold  his  property;  that 

19  Hospes  ▼.  Gar  Co.,  48  MiniL  17i,  50  N.  W.  1117,  15  L.  B.  A.  470,  81  Am. 
St  Rep.  637.  io  Post,  p.  5801 

li  Hoqpes  t.  Gar  Oo^  48  Minn.  174,  50  N.  W.  1117,  15  L.  B.  A.  470,  81  AnL 
St  Rep.  637. 

» 150  U.  S.  871,  14  Sup.  Ct  127,  37  L.  Bd.  1118.  And  ae«  McDonald  r. 
Willlama,  174  U.  S.  807,  19  Siv-  Ct  748,  48  L.  Ed.  1022. 
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all  that  is  meant  by  the  trust-fund  doctrine  is  that,  when  a  court  of 
equity  takes  into  its  possession  the  assets  of  an  insolvent  corporation, 
it  will  administer  them  on  the  theory  that  they,  in  equity,  belong  to 
the  creditors,  if  necessary  in  order  to  satisfy  their  claims,  rather  than 
to  the  corporation  itself,  or  to  its  stockholders.  "In  other  wordsy — 
and  that  is  the  idea  which  underlies  all  these  expressions  in  reference 
to  'trust'  in  connection  with  the  property  of  a  corporation, — ^the  cor- 
poration is  an  entity,  distinct  from  its  stockholders  as  from  its  cred- 
itors. Solvent,  it  holds  its  property  as  an  individual  holds  his,  free 
from  the  touch  of  a  creditor  who  has  acquired  no  lien;  free,  also, 
from  the  touch  of  a  stockholder,  who,  though  equitably  interested  in, 
has  no  legal  right  to,  the  property.  Becoming  insolvent,  the  equi- 
table interest  of  the  stockholders  in  the  property,  together  with  their 
conditional  liability  to  the  creditors,  place  the  property  in  a  condition 
of  trust,  first  for  the  creditors,  and  then  for  the  stockholder.  What- 
ever of  trust  there  is  arises  from  the  peculiar  and  diverse  equitable 
rights  of  the  stockholders,  as  against  the  corporation,  in  its  property, 
and  their  conditional  liability  to  its  creditors.  It  is  rather  a  trust  in 
the  administration  of  the  assets  after  possession  by  a  court  of  equity, 
than  a  trust  attaching  to  the  property,  as  such,  for  the  direct  benefit 
of  either  creditor  or  stockholder."  It  was  held  in  this  case  that  the 
rule  that  simple-contract  creditors  cannot  come  into  equity  to  obtain 
the  seizure  of  their  debtor's  property,  and  its  application  to  their 
claims,  applies  with  the  same  force  when  the  debtor  is  a  corporation; 
and  the  rule  is  not  changed  by  the  insolvency  of  the  corporation,  its 
failure  to  collect  in  full  all  stock  subscriptions,  its  execution  of  an 
illegal  trust  deed,  or  the  pendency  in  the  same  court  of  a  suit  to  fore- 
close the  same,  for  neither  of  these  things,  nor  all  together,  operates 
to  charge  upon  the  corporation's  property  any  lien  or  direct  trust  in 
favor  of  simple-contract  creditors. 


SAME-HTTERFimaCOIi  IN  MANAGEBffElfT  OF  COBPORATION. 

217*  Tlie  ereditors  of  a  oorporation  lunre  no  right,  either  at  law  or  ia 
equity,  merely  beoaase  they  are  ereditori,  to  interfere  in  iti 
maaasemeBt,  or  to  oome  into  a  eonrt  of  equity  to  restrain,  it 
troia  mahins  eontraots  or  diaposing  of  its  property,  nnlest 
there  is  frand  or  breach  of  trust  to  siTe  a  eourt  of  equity 
Jurisdiction* 

This  rule  seems  to  be  well  settled."*    The  property  of  a  corporation, 
so  long  at  least  as  it  is  doing  business,  belongs  to  it  as  fully  as  the 

s«  See  Mills  ▼.  Buenos  Ayres  Ob.,  5  Ch.  App.  621,  1  Cummlng,  Cas.  Prlv. 
Ck>rp.  d93;  Pond  y.  Railroad  Ck).,  130  Mass.  194,  1  Camming,  Gas.  Prlv.  Corp. 
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property  of  a  natural  person  belongs  to  him,  and,  as  a  rule,  it  may  make 
contracts  and  dispose  of  its  property  to  the  same  extent  as  a  natural 
person.  If  it  makes  conveyances  or  transfers  of  property  on  which 
creditors  have  a  lien,  or  if  it  makes  them,  not  in  good  faith,  but  with 
intent  to  hinder  and  delay  its  creditors,  they  may  come  into  a  court  of 
equity,  after  obtaining  judgment,  and  obtain  relief  by  subjecting  the 
property  to  the  satisfaction  of  the  judgment,  just  as  the  creditors  of 
a  natural  person  may  do.  Or,  if  the  remedy  is  given  by  statute,  they 
may  proceed  by  attachment,  and  in  that  way  secure  their  claim.  But, 
in  the  absence  of  fraud  or  breach  of  trust,  the  creditors  of  a  corpora- 
tion cannot  come  into  a  court  of  equity  and  enjoin  it  from  making  a 
particular  contract  or  conveyance  on  the  ground  that  the  transaction 
will  prevent  them  from  enforcing  their  claims.  And  it  can  make  no 
difference  that  the  transaction  sought  to  be  enjoined  is  alleged  to  be 
ultra  vires,  nor  that  the  corporation  is  alleged  to  be  insolvent. 

In  Mills  V.  Northern  Railway  of  Buenos  Ayres  Co.,**  it  was  held 
that  creditors  of  a  corporation  could  not  come  into  a  court  of  equity 
and  enjoin  the  corporation  from  issuing  debenture  stock,  and  apply- 
ing money  raised  thereon  to  the  payment  of  dividends  to  shareholders, 
and  from  doing  Qther  acts  claimed  to  be  ultra  vires.  "So  far,"  said 
Lord  Hatherley,  "as  the  case  rests  on  the  simple  fact  of  the  plaintiffs 
being  creditors  of  the  company,  it  seems  to  me  hardly  capable  of  argu- 
ment. Work  is  done  for  a  limited  company ;  no  engagement  is  taken 
from  them  by  way  of  security;  no  debenture  or  mortgage  is  granted 
by  them;  but  the  work  is  done  simply  on  the  credit  of  the  company. 
The  only  remedy  for  a  creditor,  in  that  case,  is  to  obtain  his  judgment 
and  to  take  out  execution;  or  it  may  be  that  he  may  have  a  power,  if 
the  case  warrants  it,  of  applying  to  wind  up  the  company.  But  it  is 
wholly  unprecedented  for  a  mere  creditor  to  say,  'Certain  transac- 
tions are  taking  place  within  the  company,  and  dividends  are  being 
paid  to  shareholders  which  they  are  not  entitled  to  receive,  and  there- 
fore I  am  entitled  to  come  here  and  examine  the  company's  deed,  to 
see  whether  or  not  they  are  doing  what  is  ultra  vires,  and  to  inter- 
fere, in  order  that,  as  by  a  bill  quia  timet,  I  may  keep  the  assets  in  a 
proper  state  of  security  for  the  payment  of  my  debt  whensoever  the 
time  arrives  for  its  payment.'  The  case  must  have  occurred,  of  course, 
many  years  ago,  before  joint-stock  companies  were  so  abundant,  but 
certainly  within  the  last  twenty  or  thirty  years  the  money  due  to  cred- 
itors must  have  been  many  millions,  and  the  number  of  creditors  must 

1005;    Holllng  v.  Iron  CJo.,  150  U.  S.  371,  14  Sup.  Ct  127.  37  L.  Ed.  1113; 
Hospes  y.  Car  Co.,  48  Minn.  174,  50  N.  W.  1117,  15  L.  R.  A.  470,  81  Am.  8t 
Rep.  637;    Tawas  &  B.  C.  R.  Co.  t.  Iosco  Circnlt  Judge,  44  Mich.  479,  7 
N.  W.  65. 
s«  5  Ch.  App.  621,  1  Oommlng,  Cas.  Prlv.  Corp.  098. 
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have  been  many  thousands;  yet  I  have  never  before  heard, — and  I 
asked  in  vain  for  any  such  precedent, — of  any  attempt  on  the  part  of  a 
creditor  to  file  a  bill  of  this  description  against  a  company,  claiming 
the  interference  of  this  court  on  the  ground  that  he,  having  no  interest 
in  the  company,  except  the  mere  fact  of  being  a  creditor,  is  about  to  be 
defrauded  by  reason  of  their  making  away  wilh  their  assets.  It 
would  be  a  fearful  authority  for  this  court  to  assume,  for  it  would 
be  called  on  to  interfere  witih  the  concerns  of  almost  every  company 
in  the  kingdom  against  which  a  creditor  might  suppose  that  he  had 
demands  which  he  had  not  established  in  a  court  of  justice,  but  which 
he  was  about  to  proceed  to  establish.  If  there  is  this  power  in  any 
case,  of  course,  it  would  apply,  not  only  to  the  raising  of  money  by 
debentures  and  to  paying  shareholders,  but  it  would  extend  to  an  in- 
terference in  every  possible  way  with  the  dealing^  of  the  company." 
A  similar  decision  was  made  by  the  Massachusetts  court  in  Pond  v. 
Framingham  &  Lowell  Railroad  Co.**  The  bill  alleged  that  the  plain- 
tiffs were  creditors  of  the  defendant  corporation;  that  it  was  insol- 
vent; that  all  its  property  was  mortgaged  for  the  benefit  of  one  class 
of  its  creditors ;  tliat  it  owed  large  amounts  to  other  creditors,  one  of 
whom  had  attached  all  its  property;  that  it  was  about  to  execute 
a  lease  to  the  attaching  creditor  for  999  years,  at  a  rental  which  would 
not  pay  the  interest  on  its  indebtedness ;  and  that  the  lease  would  be 
injurious  to  its  creditors  and  stockholders.  The  prayer  was  for  an  in- 
junction to  restrain  it  from  further  prosecuting  its  business  and  for  a 
receiver.  The  court  said:  "The  plaintiffs  cannot  maintain  this  bill, 
unless  upon  the  ground  that  any  creditor  can  maintain  a  bill  in  equity 
ag^nst  an  individual  debtor  upon  like  allegations.  But  there  is  no  alle- 
gation of  fraud  or  breach  of  trust  or  any  other  ground  of  jurisdic- 
tion which  brings  the  case  within  the  general  equity  powers  of  a  court 
of  chancery.  The  bill  is  an  attempt  by  a  creditor  to  restrain  his  debtor 
from  making  what  is  alleged  to  be  an  improvident  contract  The  rights 
of  the  parties  are  governed  by  the  rules  of  the  common  law.  The  plain- 
tiffs, as  creditors,  might,  by  an  attachment,  have  obtained  security 
which  would  take  precedence  of  the  contemplated  lease;  but,  if  they 
could  not,  the  court  has  no  power  to  restrain  the  debtor  from  making 
a  disposition  of  his  property  which  is  permitted  by  the  common  law, 
unless  fraud  or  a  breach  of  trust  is  alleged  and  shown.  The  allega- 
tion that  the  defendant  corporation  is  insolvent  does  not  aid  the  plain- 
tiffs. In  the  absence  of  any  statute  giving  the  power,  this  court  has  no 
authority  to  act  as  a  court  of  insolvency  for  the  liquidation  of  the 
affairs  of  an  insolvent  railroad  corporation." 

>«  130  Mass.  194,  1  Gumming,  Gas.  Priv.  Gorp.   1005.     See,  also,   Smith- 
Dlmmlck  Lumber  Go.  t.  Teague,  119  Ala.  385,  24  South.  4. 
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218.  OonTejmnoes  and  transfers  of  its  property  by  a  oorporation  witb 

intent  to  hinder,  delay,  and  def  rand  its  creditors  are  invalid  to 

the  same  extent,  and  on  tho  same  principles,  as  fraudulent  con* 

▼eyances  and  transfers  by  a  natnral  person.     As  a  mle, 

(a)  Tbey  can  be  qnestioned,  and  tke  property  reacbed,  only  by  per^ 

sons  wbo  were  creditors  at  tbe  time  tbey  were  made. 
G>)  Before  a  creditor  can  come  into  eqvity  to  set  tbem  aside  and 
subject  tbe  property  to  bis  claim,  be  must  bave  rccoTcred  a 
jndsmcnt     against     tbe     corporation,     and    issued     execution 
thereon* 

If  a  corporation  conveys  or  transfers  its  property  fraudulently,  with 
intent  to  hinder  or  delay  creditors  in  the  enforcement  of  their  claims, 
they  may  come  into  a  court  of  equity  and  set  aside  the  transaction,  as 
against  any  person  other  than  a  bona  fide  purchaser  for  value,  and 
subject  the  property  so  disposed  of  to  the  satisfaction  of  their  claims. 
They  have  such  rights,  and  such  rights  only,  in  this  respect,  as  cred- 
itors of  a  natural  person  would  have  under  the  same  circumstances. 
The  principles  of  law  which  govern  are  the  same  in  both  cases.** 

The  stockholders  of  a  corporation  cannot  transfer  the  corporate 
property  to  themselves,  directly  or  indirectly,  and  so  defeat  the  rights 
of  creditors  of  the  corporation.  And  they  cannot  do  this  by  forming 
a  new  corporation  in  which  they  are  the  principal  stockholders,  and 
procuring  a  transfer  to  it  of  the  property  of  the  old  company.  Such 
a  transfer  is  a  fraud  upon  the  creditors  of  the  old  company,  and  may 
be  treated  as  void  as  to  them,  or  the  new  corporation  may  be  held  lia- 
ble for  the  debts  of  the  old,  to  the  extent  of  the  property  received  by 
it*^    But  where  a  new  corporation  is  formed,  and  purchases  the  as- 

3«  Graham  ▼.  Railroad  Co.,  102  U.  S.  148,  26  L.  Ed.  106,  1  Camming,  Cas. 
Priv.  Corp.  1006 ;  Sutton  Mannrg  Go.  v.  Hntcbinson,  11  O.  C.  A.  320,  63  Fed. 
496,  Shep.  Gas.  Corp.  229;  Shoemaker  t.  Washburn  Ltunber  Go.,  97  Wis.  585, 
73  N.  W.  383 ;  Hamilton  y.  Menominee  Falls  Q.  Go.,  106  Wis.  352,  81  N.  W.  876. 

*i  Montgomery  Webb  Go.  ▼•  Dlenelt,  133  Pa.  585, 19  Atl.  428^  19  Am.  St  Rep. 
663 ;  Hlbemia  Ins.  Go.  y.  St  Louis  &  N.  O.  Transp.  Go.  (G.  G.)  13  Fed.  516 ; 
Vance  y.  Goke  Go.,  92  Tenn.  47,  20  S.  W.  424;  Brum  y.  Insurance  Go.  (G.  G.) 
16  Fed.  140;  Ewing  y.  Composite  Brake  Shoe  Go.,  169  Mass.  72,  47  N.  E.  241; 
Hurd  y.  New  York  &  G.  S.  Laundry  Oo^  167  N.  Y.  89,  60  N.  B.  327 ;  Viclts- 
burg  ft  Y.  Tel.  Go.  y.  Citizens'  Tel.  Gow,  79  MIcml  341,  30  South.  725,  89  Am. 
St  Rep.  656;  Central  of  Georgia  Ry.  Go.  y.  Paul,  93  Fed.  878,  35  G.  C.  A. 
639 ;  Wilson  y.  Aeolian  Co.,  64  App.  Diy.  837,  72  N.  Y.  Supp.  150,  affirmed  170 
N.  Y.  618,  63  N.  B.  1123 ;  Sbadf ord  y.  Detroit,  Y.  ft  A.  A.  Ry.,  130  Mich.  300, 
89  N.  W.  960 ;  Douglas  Printing  Co.  y.  Oyer,  69  Neb.  320,  95  N.  W.  656.  And 
see,  to  the  same  effect  where  the  members  of  an  embarrassed  firm  formed  a 
corporation,  and  transferred  to  it  the  partnership  pr(^)erty.  Booth  y.  Buhce,  38 
N.  Y.  139,  88  Am.  Dec.  372.     Where  a  failing  debtor  forms  a  corporation. 
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.^ets  of  the  old  company,  the  new  company  cannot  be  made  to  satisfy 
a  judgment  recovered  against  the  old  company  for  a  cause  of  action 
arising  after  the  transfer.** 

Subsequent  Creditors. 

A  conveyance  made  with  intent  to  defraud  persons  to  whom  the 
grantor  expects  to  become  immediately  or  soon  indebted  may  be  at- 
tacked and  avoided  by  such  person  in  a  proper  case.  But  it  is  a  well- 
settled  rule  of  law  that  if  an  individual,  being  solvent  at  the  time, 
without  any  actual  intent  to  defraud  creditors,  dispose  of  property  for 
an  inadequate  consideration,  or  even  make  a  voluntary  conveyance 
of  it,  subsequent  creditors  cannot  question  the  transaction,  for  they 
are  not  injured  thereby.  They  are  presumed  to  give  credit  to  the 
debtor  in  the  status  which  he  has  after  the  conveyance.  In  Graham 
V.  La  Crosse  &  M.  R.  Co.,**  it  was  held  that  this  principle  applies  to 
conveyances  by  a  corporation;  that  the  disposal  by  a  corporation  of 
any  of  its  property  cannot  be  questioned  by  subsequent  creditors  any 
more  than  a  like  disposition  of  property  by  an  individual  may  be.  It 
was  contended  in  this  case  that  a  corporation  debtor  does  not  stand 
on  the  same  footing  as  an  individual  debtor;  that,  while  the  latter 
has  supreme  dominion  over  his  own  property,  a  corporation  is  a  mere 
trustee,  holding  its  property  for  the  benefit  of  the  stockholders  and 
creditors ;  and  that  if  it  fail  to  pursue  its  rights  against  third  persons, 
whether  arising  out  of  fraud  or  otherwise,  it  is  a  breach  of  trust,  and 
creditors  may  come  into  equity  to  compel  an  enforcement  of  the  cor- 

composed  of  himself  and  members  of  his  family,  he  taking  substantially  all 
the  stock,  and  at  once  conveys  all  his  property  to  the  corporation  in  exchange 
for  the  stock  by  him  taken ;  and  immediately  places  all  his  stock,  except  one 
share^  with  certain  of  his  creditors,  who  have  knowledge  of  the  facts,  as  col- 
lateral security  to  their  claims,  and,  as  president  and  general  manager,  re- 
tains control  of  the  property,  and  manages  it  for  his  own  use, — such  a  con- 
veyance is  a  fraud  on  his  other  creditors,  and  may  be  set  aside  by  a  court  at 
their  suit,  and  the  property  administered  for  the  benefit  of  all  his  creditors 
under  the  insolvent  laws.  First  Nat  Bank  y.  F.  C.  Trebein  Oo.,  69  Ohio  8t 
316,  52  N.  E.  834.  And  see  Reed  Bros.  Co.  ▼•  First  Nat  Bank,  46  "Neb.  168, 
64  N.  W.  701.  Cf.  Campbell  v.  Bank,  49  Neb.  143,  68  N.  W.  344;  Andres  v, 
Morgan,  62  Ohio  St.  236,  66  N.  E.  876,  78  Am.  St  Rep.  712. 

«•  Gray  v.  Steamship  Co.,  116  U.  S.  116,  6  Sup.  Ct.  1166,  29  L.  Ed.  309.  See, 
also,  Chase  v.  Michigan  Tel.  Co.,  121  Mich.  631,  80  N.  W.  717 ;  Seaboard  Air 
Line  Ry.  v.  Leader,  115  Ga.  702,  42  S.  E.  38;  Anderson  y.  War  Eagle  Consol. 
M.  Co.,  8  Idaho,  789,  72  Pac.  671.  But  where  a  corporation,  while  a  going 
concern,  but  without  property  enough  to  pay  its  debts,  and  when  all  belieyed 
that  its  continuance  would  bring  financial  success,  executes  a  mortgage  to  its 
directors,  sureties  on  Its  notes,  to  secure  them  and  induce  renewals  and  further 
advances,  the  mortgage  is  not  invalid.  Sanford  Fork  &  Tool  Co.  y.  Howe^ 
Brown  &  Co.,  167  U.  S.  312,  15  Sup.  Ct  621,  39  L.  Ed.  713. 

2»  102  n.  S.  148,  26  L.  Ed.  106,  1  Gumming,  Cas.  Priv.  Corp.  1006. 
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porate  duty.  "We  do  not  concur  in  this  view,"  it  was  said.  "It  is 
at  war  witih  the  notions  which  we  derive  from  the  English  law  with 
regard  to  the  nature  of  corporate  bodies.  A  corporation  is  a  dis- 
tinct entity.  Its  affairs  are  necessarily  managed  by  officers  and 
agents,  it  is  true ;  but,  in  law,  it  is  as  distinct  a  being  as  an  individual 
is,  and  is  entitled  to  hold  property  (if  not  contrary  to  its  charter)  as 
absolutely  as  an  individual  can  hold  it.  Its  estate  is  the  same,  its 
interest  is  the  same,  its  possession  is  the  same.  Its  stockholders 
may  call  the  officers  to  account,  and  may  prevent  any  malversation  of 
funds  or  fraudulent  disposal  of  property  on  their  part.  But  that  is 
done  in  the  exercise  of  their  corporate  rights, — ^not  adverse  to  the  cor- 
porate interests,  but  coincident  with  them.  When  a  corporation  be- 
comes insolvent,  it  is  so  far  civilly  dead  that  its  property  may  be  ad- 
ministered as  a  trust  fimd  for  the  benefit  of  its  stockholders  and  cred- 
itors. A  court  of  equity,  at  the  instance  of  the  proper  parties,  will 
then  make  those  funds  trust  funds  which,  in  other  circumstances,  are 
as  much  the  absolute  property  of  the  corporation  as  any  man's  prop- 
erty is  his.  We  see  no  reason  why  the  disposal  by  a  corporation  of 
any  of  its  property  should  be  questioned  by  subsequent  creditors  of 
the  corporation,  any  more  than  a  like  disposal  by  an  individual  of  his 
property  should  be  so.    The  same  principles  of  law  apply  to  each." 

Necessity  for  Judgment  against  the  Corporation. 

Before  a  creditor  who  has  no  lien  on  the  property  of  his  debtor  can 
come  into^court  of  equity  to  reach  eqiiijtahle  assets  nf  hi<;  Hehtnr  and 
jubject  them  to  the  payment  of  his,  claim,  he  must  obtain  a  ju<j[gmept 
<  and  issue  execution  thereon.  ^  He  must,  as  a  rule,  do  this  before  he 
can  sue  to  set  aside  alleged  jraiadulent  couveyaaces  -hy-hi&--dabtor 
and  subject  the  property  to  the  payment  of  his  debt.  This  principle 
applies  where  a  creditor  of  a  corporation  seeks  to  set  aside  convey- 
ances or  transfers  by  it  on  the  ground  that  they  are  fraudulent  as  to 
him.  It  is  only  in  the  position  of  a  judgment  rrfd^'<'<^^  ^^''^  ^*^  ''''" — 
question  therrh'*  This  rule  is  well  settled  in  the  federal  courts,  and. 
as  to  them,  it  is  not  attected  by  the  fact  that  statutes  may  authorize 
such  proceedings  in  the  state  courts  by  simple-contract  creditors.'^ 
It  has  lately  been  held  by  the  supreme  court  of  the  United  States 
that  this  rule  is  not  changed  either  by J:he  insolvency  of  the  corpora- 
tion,  its  failure  to jcoilect  in  fuH  alT  stoct  subscriptions,  its  executing 

80  Scott  y.  Neely,  140  U.  S.  106,  11  Sup.  Ct.  713,  36  L.  Ed.  358;  Holllns  v. 
Iron  Ck>..  150  U.  S.  371.  14  Sup.  Ct  127.  37  li.  Ed>.1113>;  Smith  v.  Railroad  Co., 
96  U.  S.  898,  25  L.  Ed.  437;  Tawas,  etc.,  R.  Co.  v.  Iosco  Circuit  Judge,  44 
Mich.  479,  7  N.  W.  65;  Atlas  Nat.  Bank  y.  John  Moran  Packing  Ck>.,  138  Mo. 
69,  89  S.  W.  71. 

SI  Scott  y.  Neely,  supra ;   Holllns  y.  Iron  Go.,  supra. 
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of  an  illegal  trust  deed  or  mortgage,  or  the  pendency  of  a  suit  to  fore- 
close the  mortgage;  for  neither  of  these  things,  nor  all  of  them  to- 
gether, operate  to  charge  any  lien  or  direct  trust  in  favor  of  simple- 
contract  creditors.'* 


1UIT8  FOB  nrjinroTXOH  ahd  bjschsvbb. 


219.  OMdltMFS  who  hmiw  Jiwifwd  Jvdsmwt  mMt^llamk  m  •orporattm, 
and  whavsted  thelv  l«sal  res«dy,  and,  im  twj  eaoavtioBal 
•MM,  atrnpU-Matnet  enditon,  auiy  aiatatala  a  UU  Im  equitj 
to  voaoh  aaiets  of  aa  lasolToat  oovporatiom  wUoh  Iumto  boom  va* 
lawfaUy  diTertod,  aad.  If  mmeeaataj,  a  MoelTor  atagr  bo  appolmt- 
od.  A  oo vvt  of  oqvitj  atagr  also  vostvalm  a  tlmatsaod  diTovsiom 
of  pvoporty  la  raok  a  oaso. 

We  ha*e-iu5t^seen  that,  where  the  officers  of  an  insolvent  corpora- 
tion  have  fraudulently  and  illegally  diverted  its  property,  creditors" 
who  have  obtained  judgments  against  the  corporation,  on  which  exe- 
cution has  been  returned  unsatisfied,  "may  maintain  a  bill  in  equity  to^ 
reach  such  property  and  sub j ect  it  to  the  pa3rment  of  their  claims, "as 
againstltny  person  who  Ts  npt  a  I)ona  fide  purchaser  for  value.  In 
such  a  suit,  if  necessary,  the  court  may  appoint  a  receiver  to  take 
charge  of  the  corporate  assets,  collect  debts  due  the  corporation,  and 
make  distribution.**  Jurisdiction  in  such  a  case  is  very  generally 
conferred  by  statute.  Where  a  receiver  has  been  appointed,  a  credit- 
or  cannot- maintain  a  suit  to  reach  assets,  unless  the  receiver  refuses 
to  sue.^ 

There  are  a  number  of  cases  in  which  it  has  been  held,  upon  the 
theory  that  the  assets  of  a  corporation  are  a  trust  fund  for  the  pay- 
ment of  its  debts,  that  where  the  officers  of  a  corporation  are  about 
to  commit  waste,  or  divert  the  assets  of  the  corporation,  when  it  is 
insolvent,  and  thereby  cause  irreparable  loss  to  creditors,  the  cred- 
itors may  come  into  a  court  of  equity  and  obtain  an  injunction  to  re- 
strain the  threatened  diversion  and  the  appointment  of  a  receiver,  if 
this  is  necessary  to  control  and  secure  the  corporate  property  to  the 
payment  of  its  debts.*^  And  it  has  been  held  that  such  a  suit  may 
be  maintained  by  simple-contract  creditors,  where  immediate  action 

8s  Hollins  T.  Iron,  snpra. 

•a  Tumbull  v.  Lumber  Oo.,  6S  Mich.  387,  21  N.  W.  875. 

•  First  Nat  Bank  v.  Dovetail  Body  &  G.  Oo.,  148  In<L  634,  42  N.  B.  924. 

»*  2  Mor.  Priv.  Corp.  H  797-799 ;  Conro  ▼.  Gray,  4  How.  Prac  (N.  Y.)  166 ; 
Covington  Drawbridge  Co.  y.  Shepherd,  21  How.  (U.  S.)  112, 16  L.  IkL  88;  Gay- 
lord  ▼.  Railroad  Co.,  Fed.  Cas.  No.  6,284;  Fide  ▼.  Railroad  Ck>.,  Id.  4,830; 
Irons  ▼.  Bank,  Id.  7,068;  Lothiop  ▼.  Stedman,  42  Conn.  688,  Fed.  Gas.  No. 
8,619. 
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is  necessary.**  It  is  not  necessary  to  base  the  jurisdiction  in  such 
cases  on  the  ground  that  the  property  of  a  corporation  is  a  trust  fund 
for  creditors.  It  is  enough  that  creditors  are  entitled  to  enforce  their 
claims  against  it,  and  that  they  can  only  do  so  in  the  particular  case 
by  resort  to  a  court  of  equity.f 

A  receiver  should  not  be  appointed  on  an  ex  parte^  application, 
without  giving  the  defendants  an  opportunity  of  being  heard ;"  but 


it  may  be  done  in  an  extraordinary  case,  where  there  is  immediate 
danger  of  the  assets  being  misappropriated  or  wasted.*^ 


8AMB-^A88IONMEirT   FOB    BENEFIT    OF    OBEDZTOB8— PBEFEB- 


220.  A  oerporation  may  make  an  aMisnment  fov  thm  benefit  of 
evedltovfly  and  by  tbe  weiffbt  of  antbority,  In  tbe  abeenoe  of  oz- 
pvoM  etatntory  prohibition,  it  may  prefer  certain  ereditors. 
In  many  Jnrisdiotions  preferenoee  after  in«olTenoy  are  pro- 
hibited by  statute. 

A  corporation,  like  a  natural  person,  may  make  an  assignment  of\ 
its  property  for  the  benefit  of  its  creditors.'*    And  this  may  be  done    i 
by  the  board  of  directors,  who  are  intrusted  with  the  general  manage-  J 
ment  of  the  corporation,  without  a  vote  of  the  stockholders.** 

In  a  number  of  states  it  is  held  that,  when  a  corporation  becomes 
insolvent  and  ceases  to  carry  on  business,  its  property  and  assets  con- 
stitute a  trust  fund  for  the  benefit  of  all  its  creditors,  and  the  officers 
in  possession  of  the  property,  being  trustees  for  all  the  creditors,  can- 
not lawfully  dispose  of  it  otherwise  than  for  the  equal  benefit  of  all. 
And  it  is  therefore  held  in  these  states  that  the  officers  of  a  corpora- 
tion which  has  become  insolvent  and  ceased  to  do  business  cannot 
prefer  certain  creditors  over  others,  either  by  mortgage,  provision  in 
an  assignment  for  the  benefit  of  creditors,  or  otherwise.**     By  the 

•>  See  cases  above  cited. 

t  Bee  Keams  v.  Leaf,  Adalbert  ▼.  Keams,  1  Hem.  ft  M.  681;  Bvans  y.  Ooyen- 
try,  6  De  Q.,  M.  &  G.  911 ;  Foster  t.  Borax  Oo.,  80  L^  T.  (N.  8.)  461,  687. 

••  Oook  ▼.  Railroad  Ck>.,  45  Mich.  458,  8  N.  W.  74. 

»T  Tumbnll  ▼.  Lumber  Ck).,  55  Mich.  887,  21  N.  W.  875. 

«  State  T.  Commercial  Bank  of  Manchester,  18  Smedes  &  IL  (Miss.)  569^ 
58  AoL  Dec.  106;  Chamberlain  y.  Bromberg,  88  Ala.  576,  8  South.  434;  Relch- 
wald  y.  Hotel  Co.,  106  111.  439 ;  Wilkinson  y.  Banerle,  41  N.  J.  Bq.  636,  7  Atl. 
515;  Kendan  y.  Bishop,  76  Mich.  634,  48  N.  W.  645;  and  cases  hereafter  re- 
ferred ta 

»•  Ante,  p.  47a. 

«•  Rouse  y.  Bank,  46  Ohio  St  408,  22  N.  B.  293,  5  L.  R.  A.  878^  16  Am.  St 
Rep.  644;  Lyons-Thomas  Hardware  Ca  y.  Perry  Stoye  Manurg  Co.,  86  Tex 
143,  24  S.  W.  16,  22  L.  R.  A.  802,  Shep.  Cas.  Corp.  235 ;  Thompson  y.  Lumber 
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solution  there  is  no  one,  in  law,  to  sue  or  be  sued/^  This  rule,  how- 
ever, does  not  obtain  in  equity.  A  court  of  equity  will  recognize  and 
enforce  debts  due  to  the  corporation,  and  will  lay  hold  of  and  apply  Its 
assets  to  the  payment  of  its  debts.^* 

The  dissolution  of  a  corporation,  as  we  have  seen,  in  pursuance  of 
charter  or  statutory  authority,  cannot  be  objected  to  by  creditors  as  an 
impairment  of  the  obligation  of  their  contract  with  it;  for  the  obliga- 
tion of  the  contract  survives,  and  the  creditors  may  thus  enforce  their 
claims  against  any  property  belonging  to  the  corporation  which  has 
not  passed  into  the  hands  of  bona  fide  purchasers/* 


•AME-OOHBOIJDATXOH  OF  OOBPOBATXOlfS. 

2Mftm  b  most  JwlfldletioBSy  w^ker«  eorpovatioms  are  •OBsolidated*  the 
mmr  eorpontttom*  la  acqwlrtiig  tlio  lisltts  and  property  of  the 
old  eorporatloBS,  layllodly  Aonunoo  thoiv  dobto.  It  is  s^noral- 
Ij  so  proridod  hy  statvto. 

It  is  an  open  question  in  some  jurisdictions  whether  or  not,  in  the 
absence  of  a  statute,'^  where  corporations  are  consolidated  the  debts  of 
the  original  companies  follow  as  an  incident  of  the  consolidation,  and 
become  by  implication  the  obligations  of  the  new  corporation;  but, 
by  the  weight  of  authority,  the  question  should  be  answered  in  the 
affirmative.  The  act  of  consolidation  involves  an  implied  assump- 
tion by  the  new  company  of  all  the  valid  debts  and  liabilities  of  the 
old  companies,  at  least  to  the  extent  of  the  property  acquired  from  them. 
"The  rule  which  the  authorities  support  seems  to  be  that  where  one 
corporation  goes  entirely  out  of  existence,  by  being  incorporated  into 
another,  if  no  arrangements  are  made  respecting  the  property  and  lia- 
bilities of  the  corporation  that  ceases  to  exist  the  corporation  into  which 
it  is  merged  will  succeed  to  all  its  property,  and  be  answerable  for  all 


««  Ante,  p.  SMi 

««  Hlgbtower  ▼•  Tbomton,  8  Ga.  486,  62  Am.  Dec.  412. 

4«  Ante,  p.  200 ;  Mnmma  v.  Potomac  Co.,  8  Pet  (U.  S.)  281.  8  L.  Ed.  94!S. 
1  Gumming,  Oat.  Prlv.  Oorp.  459.  And  see  Smith  ▼.  Canal  Co.,  14  Pet  (U. 
S.)  45,  10  L.  Bd.  847.  Equity  will  not  enjoin  the  stockholders  of  a  corporation 
from  dissolving  it  In  the  absence  of  fraud,  at  the  suit  of  attachiniir  creditors. 
Cleveland  City  F.  L  Co.  ▼.  Taylor  Bros.  I.  Co.  (0.  G)  54  Fed.  85. 

^  Frequently  liability  for  the  debts  of  the  old  company  is  imposed  by  stat- 
ute. See  New  Bedford  R.  Co.  v.  Old  Colony  B.  Co.,  120  Mass.  397;  Welch  ▼. 
First  Div.  St  Paul  ft  P.  R.  Co.,  25  Minn.  814;  In  re  Utica  Mat  Brewing  Ca» 
154  N.  T.  208*  48  M.  B.  521. 
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its  liabilities/'  ^*    The  new  company  is  liable  for  the  torts  of  the  old 
companie8.t 

BAMB-^EZnOfSIOH  OF  OKARTiaU-HEW  CORPORATION. 

SE8»  If  tlie  ohmrtmr  of  m  oovponition  is  merely  eaetended^  it  remafns 
liable,  as  bef ore*  f ov  its  delits.  B«t  if,  whea  a  eluurter  is  about 
to  expire,  a  new  eorporation  is  oreated,  tbonsb  witb  the  same 
aame  and  tbe  same  members,  it  is  not  liable  for  tbe  debts  of 
tbe  old,  enoept  to  tbe  extent  of  property  reeeiTod  bj  it  from  tbe 
old  witbont  oonsidoration* 

We  have  seen,  in  a  preceding  chapter,  that  if,  when  the  charter  of 
a  corporation  is  about  to  expire,  a  new  corporation  is  created,  though 
with  the  same  name  and  the  same  members  as  those  of  the  old  cor- 
poration, the  new  corporation  is  not  liable  for  the  debts  of  the  old.^* 
It  is  otherwise,  of  course,  if  the  existence  of  the  old  corporation  is 
merely  extended,  the  identity  of  the  corporation  not  being  changed.** 
And,  as  we  have  seen,  if  the  stockholders  of  a  corporation  form  a  new 
corporation,  and  transfer  to  it  the  property  of  the  old  corporation,  the 
transfer  is  fraudulent  as  to  the  creditors  of  the  old  corporation,  and 
they  may  hold  the  new  one  liable  to  the  extent  of  the  property  so  re- 
ceived by  it.**  But  one  corporation  may,  under  some  circumstances, 
succeed  to  the  franchises  and  property  of  another  without  becoming 

«T  LonisvUle,  N.  A.  ft  C.  Ry.  Go.  y.  Boney,  117  Ind.  501,  20  N.  EL  432,  8  L. 
R.  A.  485.  See  Indianapolis,  C.  &  L.  R.  Co.  ▼.  Jones,  29  Ind.  465,  95  Am.  Dec. 
654;  Thompson  v.  Abbott,  61  Mo.  176;  Mount  Pleasant  v.  Beckwlth,  100  U. 
S.  514,  25  L.  Ed.  699;  Pullman's  Palace  Car  Co.  v.  Missouri  Pac.  Co.,  115 
U.  S.  587,  6  Sup.  Ct  194,  29  L.  Ed.  499;  Tompkins  ▼.  Angnsta  Southern  R. 
Co.,  102  Oa.  436,  80  S.  B.  992 ;  Cleveland,  a,  C.  ft  St  L.  Ry.  Co.  ▼.  Previtt, 
134  Ind.  557,  88  N.  B.  867;  United  States  Capsule  Co.  ▼.  Isaacs,  28  Ind. 
App.  528,  55  N.  E.  882;  Morrison  ▼.  American  Snuff  Co.,  79  Miss.  380,  30 
South.  728,  89  Am.  St  Rep.  598;  Camden  Interstate  Ry.  Co.  y.  Lee,  27  Ky. 
Law  Rep.  75,  84  S.  W.  882.  Cf.  Parkinson  y.  West  End  St  Ry.  Co.,  178  Mass. 
446,  53  N.  B.  891.  In  an  action  against  a  corporaticm  it  is  a  defense  that 
It  was  consolidated  with  another  before  commencement  of  the  action,  unless 
separate  existence  of  the  constituent  companies  is  preserved  by  legislatiye 
enactment    Copp  ▼.  Colorado  Coal  ft  I.  Co.  (Sup.)  60  N.  T.  Supp.  298. 

t  Chicago,  R.  I.  ft  P.  R.  Co.  y.  Moffltt,  75  HI.  624;  Loulsyllle,  E.  ft  St  L. 
Con.  R.  Co.  y.  Summers,  181  Ind.  241,  80  N.  E.  878;  Berry  y.  Kansas  City. 
Ft  S.  ft  M.  R.  Co.,  52  Kan.  759,  84  Pac.  805,  89  Am.  St  Rep.  871;  McWil- 
Uams  V.  City  of  New  York  (D.  C.)  184  Fed.  1015;  LouisylUe  ft  N.  R.  Co.  v. 
Bidden,  112  Ky.  494,  66  8.  W.  84.  Contra,  Von  Cotsheusen  y.  Johns  Mfg. 
Co.,  100  Wis.  478,  76  N.  W.  622. 

«•  Bellows  y.  Hallowell,  2  Mason,  81,  Fed.  Cas.  No.  1,279;  ante,  p.  73. 

«•  Bellows  y.  Hallowell,  supra;  President,  etc.,  y.  Richardson,  1  OreenL 
(Me.)  79, 10  Am.  Dec.  84. 

•0  Ante,  p.  585. 
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responsible  for  its  liabilities.  Thus,  where  a  statute  empowers  a  rail- 
road corporation  to  mortgage  its  franchises  and  property,  and  author- 
izes the  purchasers  at  a  mortgage  sale  to  organize  anew  and  be  invest- 
ed with  all  the  rights  and  powers  of  the  old  company,  the  company  so 
organized  does  not  become  liable  to  pay  the  debts  of  the  old  company4 


ET-OFF  BT  DEBTOR  OF  OOBPOBATZOH. 


224.  A  debtor  of  a  oorporatioiit  irlio  is  also  a  oredltor,  may  set  oM  him 
olalat  agaliigt  his  indebtodness,  mm  acaiiut  otker  oredltors.  But 
tMs  riile  does  not  applj  to  a  stookliolder  w^ho  is  indebted  om 
aeeonnt  of  hie  stook. 

If  a  creditor  of  a  corporation  is  also  a  stockholder,  he  cannot,  when 
sued  upon  his  subscription  by  or  for  creditors,  set  off  the  debt  due  him 
from  the  corporation,  but  must  pay  his  subscription,  and  then  share 
ratably  with  other  creditors  in  the  assets.^^  This  does  not  apply  to 
other  cases.  If  a  person  who  is  indebted  to  a  corporation  otherwise 
than  for  stock  is  also  a  creditor,  he  may  set  off  his  demand  when  sued 
on  his  indebtedness  for  the  benefit  of  creditors.**  Thus,  though 
claims  for  losses  by  fire  due  from  an  insurance  company  cannot  be 
set  off  by  the  assured  against  notes  given  by  him  for  the  capital  stock 
of  the  company,  such  claim  can  be  set  off  by  the  assured  against  a 
claim  by  the  company  for  moneys  deposited  with  him  as  a  private 
banker.**  A  j)erson  who  holds  property  in  trust  for  the  corporation 
cannot,  when  sued  therefor  after  an  assignment  for  ffie~'Benefit  of 
creditorsj^set  off  a  debt  due  him  from  the  corporation"**  - — 

t  Vilas  ▼.  Milwaukee  &  P.  du  G.  R.  Co.,  17  Wis.  497.  See,  also,  National 
F.  &  P.  Works  ▼.  Oconto  City  Water  Supply  Co.,  105  Wis.  48,  81  N.  W.  125; 
Hoard  ▼.  Railway  Co.,  123  U.  S.  222,  8  Sup.  Ct  74,  81  U  Bd.  130;  Cook  v. 
RaUtoad  Co.,  43  Mich.  349,  5  N.  W.  390. 

•1  Post,  p.   >91, 

i>  Scammon  ▼.  Kimball,  92  U.  S.  362,  23  L.  Bd.  483;  Scott  ▼.  Armstronsr. 
146  n.  S.  499,  13  Sup.  Ct  148,  36  L.  Ed.  1059,  Sbep.  Cas.  Corp.  60. 

•t  Scammon  y.  Kimball,  supra. 

•«  Tbus,  where  money  Is  placed  by  a  corporation  in  the  hands  of  its  gen- 
eral manager,  as  trustee,  for  safe-keeping,  and  to  be  paid  out  in  the  ordinary 
course  of  Its  business,  he  cannot  set  off  a  debt  due  to  him  by  the  corporation 
against  the  money  in  his  hands,  after  an  assignment  by  the  corporation  for 
the  benefit  of  creditora.  First  Nat  Bank  v.  E.  T.  Bamum  Wire  &  Iron  Works, 
68  Mich.  124,  816,  24  N.  W.  643,  25  N.  W.  202,  66  Am.  Rep.  660.  See,  also, 
Oregon  Gold  Mln.  Co.  v.  Schmidt,  60  S.  W.  530,  22  Ky.  Law  Rep.  1830. 
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BJELATIOV  BETWEEN   OBEDITOB8   AHD   8TOOXHOIJ>EB8. 

22B.  Stookholders  are  not  liable  at  all  to  oroditors  of  tko  oorporationt 

at  oommon  lair, 
(a)  Unleu  they  are  indebted  to  tbe  eorporation  on  aeeonnt  of  tbeir 

■took,  and  payment  of  tbe  debt  ie  neoesaary  for  tbe  payment  of 

oreditore. 
G>)  Or  nnlees  tbe  capital  etoek  of  tbe  eorporationt  or  a  part  of  it, 

bae  been  unlawfully  dietribnted  or  paid  ont  to  tbem,  direetly 

or  indireetly,  leaving  creditors  nnpaid* 

226.  In  most  states,  oonstitntional  provisions  bave  been  adopted,  or 
statutes  enacted,  laakins  stockbolders  individually  liable,  to  a 
greater  or  less  extent,  for  corporate  debts. 

One  of  the  characteristics^of  a  corporation,  at  common  law,  dis- 
tinguishing it  from"  a  partnership,  is  the ..  exemption,  of  the  members 
from  liability  for  the  debts  of  the  corporation  beyond  the  proportions 
of  the  capital  stock  owned  by  them.  Partners  are  individually  liable, 
as  joint  contractors,  for  all  the  debts  of  the  nrm,  but  it  is  otherwise" 
with  members  of  a  corporation.  If  they  have  not  paid  the  full  amount 
of  their  subscriptions,  and  the  corporation  becomes  insolvent,  their 
liability  to  the  corporation  may  be  enforced  by,  or  for  the  benefit  of, 
creditors.  But  beyond  the  balance  thus  due  from  them  to  the  cor- 
poration, and  the  amount  paid  in  by  them,  they  are  under  no  liability 
to  creditors,  at  common  law,  however  insolvent  the  corporation  may 
^*  Creditors  must  look  to  the  assets  of  the  company,  and,  if  the  as- 
sets are  insufficient  to  pay  the  debts  in  full,  they  must  suffer  the 
loss. 

The  only  way  in  which  liability  can.  be  imposed  upon  stockholders, 
§s,such,  for  corporate  debts,  is  by  the  chartei:,  S)Z  by  statute."  •  When 
neither  the  charter  of  a  corporation  nor  any  general  statute  imposes  on 
the  individual  members  any  personal  liability  to  pay  its  debts,  such 
liability  cannot  be  imposed  by  a  by-law  of  the  corporation.**  And 
the  fact  that  individual  members  may  have  represented  to  the  public 
that  they  were  so  liable  will  not  make  them  liable  as  stockholders. 
If  they  have  incurred  liability  £is  individuals  disconnected  with  their 
corporate  capacity,  they  should  be  proceeded  against  in  their  indi- 
vidual capacity,  and  not  in  their  capacity  as  stockholders."' 

B»  Post,  p.  550.  See  Duluth  Club  v.  McDonald,  74  Minn.  254,  76  N.  W.  1128. 
78  Am.  St.  Rep.  844;  Enterprise  Ditch  Co.  v.  Mofflt,  58  Neb.  642,  79  N.  W. 
560,  45  L.  R.  A.  647,  76  Am.  St.  Rep.  122;  Redkey  Citizens'  Natural  Gas,  etc., 
Co.  T.  Orr,  27  Ind.  App.  1,  60  N.  B.  716. 

B«  Reld  Y.  Mannfactnrlng  Co.,  40  Ga.  98,  2  Am.  Rep.  563;  Traatees  v.  Flint, 
18  Mete.  (Mass.)  539;  Carr  ▼.  Iglebart,  8  Ohio  St  457. 

cTReid  Mannfacturing  Co.,  supra. 

Olabk  Cobp.(2d  Bd.)-^85 


S46  RIGHTS  AND  BSMBDIB8  Or  CBBDIT0B8.  (Ch.  14 

Liability  on  Subscriptions. 

The  liability  of  a  stockholder  to  pay  the  amount  of  his  subscription 
to  the  capita]  stock  of  the  corporation  is  part  of  the  capital  stock, 
and  therefore  it  forms  a  part  of  the  assets  to  which  creditors  of  the 
corporation  are  entitled  to  look  for  the  pa3mient  of  their  debts. 
Whenever,  therefore,  a  stockholder  is  indebted  to  the  corporation  on 
his  subscription,  the  debt  may  be  enforced  by,  or  for  the  benefit  of, 
creditors,  in  an  appropriate  action.  This  is  well  settled.**  A  cor- 
poration cannot  defeat  the  rights  of  creditors  to  hold  the  stockhoiaers 
liable  on  their  unpaid  subscriptions  by  a  dissolutionJ^ 

Conditional  Subscriptions. 

Where  a  subscription  is  made  upon  a  valid  condition  precedent, 
the  subscriber,  as  we  have  seen,  does  not  become  a  stockholder,  nor 
incur  any  liability  to  the  corporation,  until  the  condition  is  fulfilled. 
Nor,  until  then,  assuming  that  the  condition  is  valid,  does  he  incur 
any  liability  on  his  subscription  to  creditors  of  the  corporation.*^  If 
a  conditional  subscription  is  unauthorized  and  invalid,  because  made 
prior  to  organization  under  a  statute  requiring  a  certain  amount  of 
stock  to  be  subscribed,*^  it  is  held  by  some  courts  that  the  subscrip- 
tion is  void,  so  that  it  imposes  no  liability  either  to  the  corporation 
or  to  creditors.**  Others  hold  that  the  condition  only  is  void,  and 
that  the  subscription  may  be  treated  as  absolute  and  unconditional, 
so  that  the  subscriber  would  be  liable  thereon  to  creditors.** 

It  must  be  remembered  that  performance  of  a  condition  precedent 
may  be  waived.  It  may  be  waived  impliedly  as  well  as  expressly, 
and  the  waiver  may  be  relied  upon  by  creditors.  A  subscriber,  there- 
fore, who  waives  performance  of  a  condition  by  acting  as  a  stock- 
holder, with  knowledge  that  it  has  not  been  performed,  cannot  set  up 
the  condition  to  defeat  liability  to  creditors  on  his  subscription.** 

As  w^^  have  s^^ik  there  is  an  implied  condition  that  the  whole 
amount  of  _stock  specified  in  the  charter,  articles  of  association,  or 

Bs  Higbtower  y.  Thornton,  8  Ga.  486,  52  Am.  Dec.  412;  Allen  ▼.  Railroad 
Co.,  11  Ala.  437;  Hatch  v.  Dana,  101  U.  S.  205.  25  L.  Ed.  885;  Ogilvie  v.  In- 
suraDce  Co.,  22  How.  (U.  S.)  380,  16  L.  Ed.  349,  1  Gumming,  Cas.  Priv.  Corp. 
S14;  Slee  v.  Bloom,  19  Johns.  (N.  Y.)  456,  10  Am.  Dec.  273;  Briggs  v.  Pen> 
nlman,  8  Cow.  (N.  Y.)  387,  18  Am.  Dec.  454;  Blssit  v.  Navigation  Co.  (0.  C.) 
15  Fed.  353;  World's  Fair  Excursion  &  Transp.  Boat  Co.  ▼.  Gasch,  162  111.  402, 
44  N.  E,  724;  Barron  v.  Paine,  83  Me.  312,  22  Atl.  218;  Germantown  Pass. 
Ry.  Co.  y.  Fitler,  60  Pa.  124,  100  Am.  Dec  546;  Payne  ▼.  Ballard,  23  Miss. 
88,  55  Am.  Dec.  74;  Nevitt  v.  Bank,  6  Smedes  &  M.  (Miss.)  513. 

«•  Germantown  Pass.  Ry.  Co.  v.  Fitler,  60  Pa.  124,  100  Am.  Dec  546. 

«o  Ante,  p.  287.         •!  Ante,  p.  303.         •«  Ante,  p.  292.         •»  Ante,  p.  292. 

6«  Ante,  p.  292:  Oomeirs  Appeal,  114  Pa.  153,  6  Atl.  258;  Mack's  Appeal 
a^a.)  7  Atl.  481. 
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contract  of  subscription,  or  fixed  by  the  corporators  or  directors  when 
authorized  to  settle  the  same,  shaJl  be  taken  by  bona  fide,  binding, 
and  unspndife»ii<d  subscrlptioflij, 'bgfgfe'tfae  subscriEers"  shall  be  liable" 
on  their  subscriptions,  unless  the  implication  is  rebutted.*'     TfiTs.. 
like  other  conditions,  may  be  waived.** 

Subscriptions  upon  Special  Terms. 

We  have  considered  subscriptions  upon  special  terms  in  a  preceding 
chapter.  And  we  have  seen  that  a  corporation  cannot  make  special 
terms  with  a  subscriber  by  which  it  releases  him  from  liability  to 
pay  his  subscription,  in  whole  or  in  part.*^  An  agreement  between 
a  corporation  and  a  subscriber  by  which  the  subscription  is  not  to  be 
payable,  or  is  to  be  payable  in  part  only,  though  it  may  be  binding 
upon  the  corporation  and  upon  the  other  stockholders,  by  their  con- 
senting to  it,  is  void  as  against  creditors  of  the  corporation  who  con- 
tracted with  it  on  the  faith  of  its  capital  stock  being  fully  paid. 
And  the  subscription  may  be  enforced  in  full  for  the  benefit  of  cred- 
itors.** 

Release  of  Subscriber  by  Corporation, 

A  subscriber  may  be  released,  in  whole  or  in  part,  from  his  contract 
by  the  corporation,  with  the  consent  of  the  other  stockholders,  pro- 
vided no  claims  of  creditors  intervene;  but  he  cannot  be  released  if 
the  amount  due  from  him  is  required  to  pay  the  debts  of  the  corpora- 
tion.**  And  if  a  subscriber  is  sued  by  a  creditor  or  receiver  of  the 
corporation,  on  his  subscription,  and  claims  in  defense  that  the  num- 
ber of  his  shares  was  reduced  with  the  consent  of  the  corporation  and 
the  other  subscribers,  it  is  incumbent  upon  him  to  show  that  it  was 
at  a  time  when  it  might  lawfully  be  done.'* 

'Watered"  and  "Bonu/'  Stock. 

Difficult  (}uestions  arise  in  regard  to  the  liability  to  creditors  of 
the  corporation  where  stock  is  issued  gratuitously,  or  under  an  agree- 
ment by  which  the  holder  pays  less  than  the  par  value,  either  in 
money  or  property.  We  have  already  considered  this  subject  at  length 
in  a  preceding  chapter,  and  it  is  not  necessary  to  go  into  it  again. 
We  have  seen  that  the  following  propositions  are  supported  by  the 

«B  Ante,  p.  299.  ••  Note  04,  supra.  •»  Ante,  p.  204.   ^ 

<sAnte,  p.  296,  and  cases  there  collected.  See,  particularly,  Burke  t. 
Smith,  16  WaU.  (U.  S.)  390,  21  L.  Ed.  361;  Upton  ▼.  Trlbilcock,  91  U.  S.  45, 
23  L.  Ed.  203, 1  Cumming,  Gas.  Prly.  Corp.  824. 

<»  World's  Fair  Excursion  &  Transp.  Boat  Go.  ▼•  Gasch,  162  111.  402,  44  N. 
E.  724;  ante,  p.  818,  and  cases  there  cited. 

T«  Payne  y.  Bullard*  28  Miss.  88,  65  Am.  Dec;  74 
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weight  of  authority,  though  on  most  of  them  there  is  some  conflict 
of  opinion: 

(1)  The  transaction  may  be  valid  and  binding  as  far  as  the  corpora-^ 
tion  and  the  stockholders  are  concerned,  but  the  fact  that  it  is  so  does  1 
not  necessarily  render  it  binding  upon  creditors  of  the  corporation.''*^ 

(2)  If  the  stock  is  original  stock,  issued  on  subscription,  any  agree- 
ment between  the'  corporation  aS3  a  subscriber,  by  which  ne  pays^ 
less  than  its  par  value,  is  a  fraud  upon  creditors  of  the  corporation, 
who  deil~wrth  it  on"  the  fai^ti  of  the  stock  bemg  full  paid,  and,  if  the 
corporation  becomes  insolvent,  the  original  holders  of  such  stock,  and 
purchasers  with  notice,  may  be  held  liable  for  its  full  par  value  for 
the  payment  of  creditors.^* 

(3)  When  the  corporation  is  an  active  and  going  concern,  it  may  \ 
issue  stock  at  its  market  value,  instead  of  its  par  value,  either  in  pay-    \ 
ment  of  a  debt,  or  to  raise  money  or  purchase  property  necessary  for     • 
carrying  on  its  business;  and  if  the  stock  is  issued  as  full  paid,  and     / 
the  transaction  is  in  good  faith,  the  holders  of  the  stock  will  not  be/ 
liable  to  creditors.^* 

(4)  If  stock  is  issued  as  a  bonus,  and  without  consideration,  theN 
holders  will  be  liable  for  the  par  value  of  the  stock  to  creditors  \ 
who  deal  with  the  corporation  on  the  faith  of  the  stock  being  full  J 
paid.    The  contrary  is  held  in  New  York.^* 

(5)  In  any  case,  only  those  creditors  who  have  dealt  with  the  cor- 
poration  on  the   faith  of  the   stock  bemg  tull  paid  can  complain: — — 
Therefore  the  holders  of  stock  issued  as  full  paid,  without  being  pai< 
in  fact,  are  not  liable  (a)  to  persons  who  became  creditors  before  the 
stock  was  issued,  (b)  or  who  became  creditors  with  knowledge  of  the 
facts." 

(6)  In  the  absence  of  constitutional  or  statutory  prohibitipn,  stock 
may  be  paid  for  in  property  or  services,  if  they  are  such  as  the  cor- 
poration has  the  power  to  purchase  or  engage;  and,  by  the  weight 
of  authority,  the  transaction  will  be  valid  as  against  creditors,  if  it 
was  free  from  fraud,  though  the  property  may  in  fact  have  been 
worth  less  than  the  stock.  If  the  overvaluation  is  intentional  the 
transaction  is  fraudulent,  as  a  matter  of  law;  and  obvious  and  gross 
overvaluation,  if  unexplained,  is  conclusive  evidence  of  intentional 
overvaluation,^* 

(7)  These  rules  are  to  some  extent  inapplicable  under  peculiar  con- 
stitutional or  statutory,  provisions  in  force  in  some  states.^' 

Ti  Ante,  p.  358.  »*  Ante,  p.  864.  t«  Ante,  p.  365w 

Ts  Ante,  p.  355.  ^^  Ante,  p.  S6a  vt  Ante,  p.  370. 

7B  Ante,  p.  26a 
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Profits  and  Dividends. 

Until  dividends  have  been  declared,  the  surplus  profits  are  part  of 
the  assets  of  the  company,  and  do  not  belon"g"to  the  "stocktiolders, 
even  though  the  circumstances  are  such  that  a  dividend  ought  to  be 
declared;^*  and  therefore,  where  a  corporation  becomes  insolvent 
before  its  surplus  profits  have  Seen  set  apart  Tor"  the"  stockholders  Dy 
declaring  a  dividend,  the  surplus,  as  well  as  the  capital  stock,  must 
be  applied  to  satisfy  its  debts,  to  the  exclusion  of  any  claim  by  the 
stockholders.'*  Where,  however,  while  tiie  corporation  is  solvent,  a 
dividend  Js  lawfully  declared,  and  money  or.  property  equal  thereto  is  ., 
specifically  set  apart  as  a  fund  appropriated  to  its  payment,  the  share 

of  each  stockholder  is  thereby  severed  from  the  common  fujids  of  the 

corporation,    and  becomes   his   individual   property,   as   against  jthfi__ 
claims  oi_ creditors/^    Insolvency  of  the  corporatioq  ^fter  a  HiviHpnd 
Tias  been  declared  and  set  apart  does  not  defeat  the  right  of  the  stock-  .  ^^ 
holders  to  their  shares,  as  against  creditors.** 

Diversion  of  Capital — Unauthorized  Dividends. 

The  directors  of  a  corporation  cannot  lawfully  diminish  the  capital 
required  to  enable  the  corporation  to  do  business,  either  by  directly 
distributing  it  among  the  stockholders,  or  by  indirectly  doing  so,  by 
distributing  funds  as  dividends  when  there  are  no  surplus  profits. 
The  whole  capital  stock  of  a  corporation  is  bound,  in  the  hand  of  all 
but  bona  fide  purchasers,  for  the  payment  of  debts  of  the  corporation 
contracted  on  the  faith  of  it;  and  it  cannot  be  diverted  by  distrib- 
uting it,  either  directly  or  indirectly,  among  the  stockholders.  If  it 
is  done,  the  stockholders  may  be  compelled  to  refund  to,  or  for  the 
benefit  of,  creditors.  Such  a  distribution  is  a  fraud  upon  bona  fide 
creditors.** 

Dividends  cannot  lawfully  be  paid  except  out  of  surplus  profits 
earned  by  the  cqmpanv.  This  is  expressly  declared  by  statute  m 
some  jurisdictions,  but  the  rule  is  so  even  at  conimon  Iaw>'*  A  pay- 
ment of  dividends,  when  they  cannot  lawfully  be  paid,  so  as  to  im- 
pair the  capital  stock,  is  a  fraud  upon  creditors.  It  is,  in  efifect,  a 
distribution  of  the  capital  among  the  stockholders,  and  the  stock- 
holders who  receive  the  same  may  be  made  to  account  and  refund 

T8  Ante,  p.  82a 

T*  Scott  ▼.  Fire  Ck>.,  7  Paige  (N.  Y.)  198;  ante,  p.  830. 

so  In  re  Le  Blanc,  14  Hun,  8;  Id.,  75  N.  Y.  598;  Le  Roy  t.  Insurance  Ck>.,  2 
Bdw.  Oh.  (N.  Y.)  657. 

•lid. 

sa  Wood  ▼.  Dummer,  3  Mason,  808,  Fed.  Gas.  No.  17,944,  1  Gumming,  Gas. 
Prlv.  Corp.  805;  Bartlett  v.  Drew,  57  N.  Y.  587;  Hastings  v.  Drew,  76  N. 
Y.  9;  Gratz  v.  Redd,  4  B.  Mon.  (Ky.)  178,  194. 

•s  Ante,  p.  882. 
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for  the  benefit  of  creditors.**  Besides  this,  by  statute,  in  many  juris- 
dictions, officers  of  a  corporation  are  made  liable  for  its  debts  if  they 
pay  dividends  when  there  are  no  funds  out  of  which  they  may  law- 
fully be  paid,  and  they  may  render  themselves  liable  at  common  law.** 
But,  if^  dividends  are  paid  by  a  corporation  when  it  may  lawfully  pay 
themj'the  ^tbclcholders  cannot  Tit  compelled  to  refund,  ai  the  suit  uf  - 
creditorsT  upon  tHe^  corporation's  subsequently  becommg  insolvent." 

Preferred  Stockholders. 

Ordinarily  holders  of  preferred  stock  in  a  corporation  are  not  to 
be  regarded  as  creditors,  though  the  stock  may  have~been  issued  l)y 
the  corporation  for  the  purpose  of  raising  money ;  but  they  are  to  be 
regarded  as  stockholders,  and  they  cannot  claim  the  right  to  cbrpo- 
rate  assets  until  the  rights  of  creditors  have  been  satisfied.**  The 
issue  of  preferred  stock,  however,  may  take  the  form  of  a  loan,  so  as 
to  give  tlie  holders  the  standing  of  creditors.** 


SAME— STATUTORY  TiTABTTilTY  OF  8TOGKHOIJ>EB8. 

227.  1m  most  of  tlie  states,  statutes  luive  beea  eaaeted  laaldiic  stoek- 

holders  indlTldiially  liable  to  some  eaeteiit  for  corporate  debts. 
Tbe  statutes  yturj  Im  the  different  states.     Tbey  are  senerally 

(a)  Statutes  making  stookbolders  jointly  and  seTerally  liable,  ab- 
solutely aad  unoouditionally,  for  all  tbe  debts  of  tbe  eorpora- 
tion* 

G>)  Statutes  making  tbem  so  liable  until  tbe  urbole  oapital  stoek  la 
paid  ia,  and  a  oertilLoate  tbereof  filed  or  recorded. 

(e)  Statutes  making  tbem  liable,  absolutely  and  unconditionally, 
to  an  amount  equal  to  tbe  amount  of  stock  bold  by  tbem,  Ik 
addition  to  tbe  amount  tbat  may  be  due  on  tbe  stock. 

(d)  Statutes  requiring  certain  acts  to  be  done,  as  tbe  filing  of  an- 
nual statements,  and  making  stockbolders  individually  liable 
for  corporate  debts,  on  failure  to  comply. 

228.  In  a  number  of  states  tbere  are  constitutional  provisions  im* 

posing  individual  liability  upon  stockbolders.  Sueb  provisions 
are  self-executing,  if  tbey  fin  tbe  liability,  so  tbat  tbey  do  not 
depend  upon  legislation  to  give  tbem  effect. 

229.  Some  of  tbe  statutes  Impose  a  contractual  liability,  as  in  (a), 

(b),  and  (e),  supra,  wbile  tbe  liability  imposed  by  otbers  is 
penal,  as  in  (d),  supra.     Tbe  nature  of  tbe  contractual  liability 

•*Wood  v.  Dnmmer,  supra;  Bartlett  v.  Drew,  supra;  Main  v.  Mills,  « 
Bias.  98,  Fed.  Gas.  Na  8,974 ;  Oratz  v.  Redd,  4  B.  Mon.  (Ky.)  178,  188,  191 ; 
Eleid  ▼.  Manufacturing  Co.,  40  Ga.  98,  104,  2  Am.  Rep.  568 ;  ante,  p.  841. 

•B  Post,  pp.  598,  596. 

8«  Reid  y.  Manufacturing  Ck).,  40  Ga.  98,  2  Am.  Rep.  563. 

•T  Ante,  p.  352.  •«  Ante,  p.  354.      • 
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must  depend  in  eftoh  ease  upon  a  eonetrnetloa.  of  tlie  statiite. 
The  lialiility  may  be  either 

(a)  In  the  nature  of  that  of  a  anrety  or  cnarantor, 

(b)  Or  it  may  be  original,  as  principal  debtor* 

230.  In  regard  to  the  atatntorj  liability  of  atoohliolderfl  the  following 
points  may  be  particularly  mentioned i 

(a)  Where  a  atatnte  makes  stockholders  indiTidnally  liable  on  dis- 

solntion  of  the  corporation,  total  insolTcncy,  and  an  assign- 
ment for  creditors,  or  appointment  of  an  assignee  in  bank- 
mptcy  or  insolTcncy,  or  a  receiTcr,  is  eqniTalent  to  a  disso- 
lution. 

(b)  The  words  ^debts,**  ''demands,^  etc,  used  in  the  statute, 

(1)  In  some  states  are  held  to  include  only  debts  arisfatg  from 

contract,  express  or  implied. 

(2)  In  others  they  are  held  to  include  a  demand  for  unliquidated 

damages  for  a  tort. 

(c)  A  statute  making  stockholders  liable  for  debts  due  '^serrants  and 

laborers*'  for  serrices  includes  only  servants  performing  manu- 
al labor. 

(d)  The    legislature    may   impose    indiTidual    liability  upon    stock- 

holders of  existing  corporations,  if  the  power  to  alter,  amend, 
or  repeal  the  charter  is  reserred,  but  not  otherwise. 

(e)  The  legislature  may  repeal  a  statute  imposing  individual  lia- 

bility after  a  debt  is  contracted,  if  the  liability  is  penal,  but 
not  if  it  is  contraotuaL 

The  statutes  imposing  individual  liability  upon  stockholders  for 
corporate  debts  vary  so  much  in  the  different  states  that  it  is  im- 
possible to  lay  down  general  rules  that  will  apply  in  all  cases.  There 
are  some  rules  and  principles,  however,  which  are  of  very  general  ap- 
plication, and  these  may  be  shown,  leaving  the  student  to  examine  the 
statutes  and  decisions  of  his  own  state.  On  some  questions  it  will  be 
found  that  the  courts  do  not  agree. 

The  statutory  liability  of  stockholders  to  creditors  may  be  excluded 
by  express  agreement  between  the  corporation  and  creditors  at  the 
time  the  debt  is  contracted.'* 

Unpaid  Installments  of  Subscriptions. 

In  almost  all  of  the  states,  constitutional  provisions  have  been 
adopted,  or  statutes  have  been  enacted,  expressly  declaring  stock* 
holders  liable  for  debts  of  the  corporation  to  the  extent  of  all  unpaid 
installments  on  stock  owned  by  them,  or,  in  some  states,  on  stock 
transferred  by  them  for  the  purpose  of  defrauding  creditors.  Such 
liability  exists,  however,  independently  of  any  statutory  provision, 

8»  Brown  v.  Slate  Co.,  134  Mass.  590.  And  see  United  States  v.  Stanford, 
70  Fed.  346,  17  G.  G.  A.  143,  affirmed  161  U.  S.  412,  16  Sup.  Ct  576,  40  L.  Ed. 
751.    Ct.  Oswald  T.  Minneapolis  Times  Co.,  65  Minn.  249,  68  N.  W.  15^ 
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and  has  already  been  considered.**  We  are  concerned  in  this  section 
only  with  the  liability  of  stockholders  to  creditors  of  the  corporation 
which  is  imposed  by  statute,  and  which  does  not  exist  independently 
of  the  statute. 

Ufditnited  Statutory  Liability. 

Sometimes,  but  not  often,  stockholders  are  made  jointly  and  sev- 
erally liable,  absolutely  and  unconditionally,  for  all  the  debts  of  the 
corporation.  Such  a  statute  does  away  altogether  with  the  common- 
law  exemption  of  members  from  individual  liability  for  corporate 
debts,  and,  in  effect,  renders  them  liable  as  partners.*^ 

Limited  Statutory  Liability. 

More  general  statutes  are  those  imposing  a  limited  liability.  In 
many  states  each  stockholder  in  certain  corporations  is  made  absolute- 
ly liable  for  the  debts  of  the  corporation,  "to  the  amount  of  stock  held 
or  owned  by  him."  Such  a  statute  creates  an  absolute,  contractual 
liability  on  the  part  of  each  stockholder,  in  a  sum  equal  to  the  amoimt 
of  his  stock,  in  addition  to  his  liability  to  the  corporation  for  his 
stock,  and  not  merely  for  the  amount  due  on  his  stock.**  The  liability 
in  such  a  case  is,  in  most  states,  held  to  be  original.  The  stockholders 
are  liable  as  principal  debtors,  substantially  as  if  they  were  partners, 
except  that  the  liability  of  each  is  limited  to  a  sum  equal  to  the 
amount  of  his  stock.**  The  national  banking  act  declares  that  "the 
shareholders  of  every  national  banking  association  shall  be  held  in- 
dividually responsible,  equally  and  ratably,  and  not  one  for  another, 
for  all  contracts,  debts,  and  engagements  of  such  association,  to  the 
extent  of  the  amount  of  their  stock  therein,  at  the  par  value  thereof 
in  addition  to  the  amount  invested  in  such  shares."  **  Under  this 
act,  it  will  be  noticed,  the  shareholders  are  severally  liable.  "The  in- 
solvency of  one  stockholder,  or  his  being  beyond  the  jurisdiction  of 
the  court,  does  not  in  any  wise  affect  the  liability  of  another ;  and  if 
the  bank  itself,  in  such  case,  holds  any  of  its  stock,  it  is  regarded  in 

•0  Ante,  p.  6ML 

»i  See. Corning  ▼.  McCnllough,  1  N.  Y.  47.  49  Am.  Dec.  287. 

•s  McDonnell  v.  Insurance  Co.,  85  Ala.  401,  5  South.  120;  Brlggs  T.  Pennl-' 
man,  8  Cow.  (N.  Y.)  387,  18  Am.  Dec.  454;  Root  v.  Sinnock,  120  111.  350,  11 
N.  B.  839,  60  Am.  Rep.  558;  Coleman  t.  White,  14  Wis.  700,  80  Am.  Dec.  797; 
Willis  y.  Mabon,  48  Minn.  140,  50  N.  W.  1110,  16  L.  R.  A.  281,  31  Am.  St. 
Rep.  626. 

•a  Coleman  v.  White,  14  Wis.  700,  80  Am.  Dec.  797;  Booth  ▼.  Dear,  96  Wis. 
516,  71  N.  W.  816. 

•«  Rev.  St  U.  S.  S  5151  [U.  S.  Comp.  St  1901,  p.  8465].  The  statute  ex- 
cepted shareholders  in  any  banking  association  then  existing  under  state 
laws,  haying  not  less  than  $5,000,000  of  capital  actually  paid  in,  and  a  snrplns 
of  20  per  centum  on  hand,  and  provides  that  they  shall  be  liable  only  to  the 
amount  Invested  in  their  shares. 
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all  respects  as  if  such  stock  were  in  the  hands  of  a  natural  person,  and 
the  extent  of  the  several  liability  of  the  other  stockholders  is  com- 
puted accordingly/'  •• 

A  stockholder  is  not  liable  at  law  for  corporate  debts,  under  a  stat- 
ute making  him  liable  to  the  amount  of  his  stock,  where  he  has  already 
paid,  on  account  of  the  debts  of  the  corporation,  a  sum  equal  to  the 
amount  of  his  stock,  in  addition  to  paying  for  his  stock.** 

Statutory  Liability  Until  Capital  is  Paid  in. 

In  a  number  of  states,  stockholders  are  made  jointly  and  severally 
liable  for  d^bts  of  the  corporation  until  the  whole,  or  a  specified  pro- 
portion, of  the  capital  stock  is  paid  in,  and  a  certificate  thereof  is 
made  and  recorded  or  filed  as  prescribed  in  the  statute.  In  some 
states  the  liability  is  unlimited,  while  in  others  they  are  made  liable 
only  to  the  amount  of  their  stock;  that  is,  as  we  have  seen,  to  an 
amount  equal  to  the  amount  of  their  stock  in  addition  to  any  amount 
that  may  have  been  paid  or  that  may  be  due  on  their  stock.**  The  fact 
that  a  stockholder  has  fully  paid  for  his  stock  does  not  relieve  him 
from  liability,  under  such  statutes,  if  the  capital  stock  of  the  com- 
pany, or  the  required  proportion,  is  not  paid  in,  and  the  certificate 
made  and  recorded  or  filed.  Two  things  are  necessary,  under  these 
statutes,  to  end  the  stockholder's  liability.  The  whole  capital  stock, 
or  the  prescribed  proportion  thereof,  must  be  paid  in,  and  the  cer- 
tificate must  be  recorded  or  filed.**  The  certificate  is  not  conclusive 
evidence,  as  against  creditors,  that  the  capital  stock  has  been  paid.** 
The  question  of  liability  under  such  statutes  as  these  frequently  arises 
in  cases  where  stock  is  paid  for  in  property,  and  it  is  claimed  that  the 
property  was  taken  at  an  overvaluation.  We  have,  in  a  preceding 
chapter,  considered  the  effect  of  such  payments.^** 

If  the  capital  stock  is  increased  after  the  original  stock  has  all  been 
paid  in,  the  liability  of  holders  of  the  original  stock,  who  refuse  to  take 
the  new  stock,  is  not  revived  under  a  statute  making  stockholders 
liable  for  the  debts  of  the  corporation  until  its  whole  capital  stock  is 
paid  in,  and  a  certificate  of  the  fact  recorded  or  filed.  The  liability  in 
such  a  case  rests  solely  upon  the  holders  of  the  new  stock.^*^ 

•»  U.  S.  ▼.  Knox,  102  U.  S.  422,  26  L.  Bd.  216. 

»•  Garrison  v.  Howe,  17  N.  Y.  458;  Mathez  v.  Neidlg,  72  N.  Y.  100;  Sedg- 
wick City  Bank  ▼.  Sedgwick  Milling  &  B.  Ck>.,  59  Kan.  654,  54  Pac.  681;  Mun- 
son  ▼.  Warren,  63  Kan.  162,  65  Pac.  222;  post,  p.  591« 

91  Note  92,  supra. 

OS  Veeder  t.  Mudgett,  96  N.  Y.  295.    And  see  Helnberg  Bros.  ▼.  Thompson, 

47  Fla.  163,  87  South.  71. 

••  Id.  *••  Ante,  p.  86Qw 

101  Sayles  v.  Brown,  40  Fed.  8,  W.  D.  Smith,  Caa.  Ooip.  107;  Yeeder  t. 
Mudgett,  96  N.  Y.  296. 
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Constitutional  Provisions. 

In  a  number  of  states  there  are  constitutional  provisions  declaring 
stockholders  liable,  to  a  greater  or  less  extent,  for  the  debts  of  the 
corporation.  Whether  these  provisions  are  self-executing,  or  whether 
they  require  statutory  enactment  to  carry  them  into  effect,  depends 
upon  a  construction  of  the  language  of  the  provision.  If,  said  Judge 
Mitchell  in  a  Minnesota  case,  the  nature  and  extent  of  the  liability  im- 
posed is  fixed  by  the  provision  itself,  so  that  it  can  be  determined  by 
an  examination  and  construction  of  its  own  terms,  and  there  is  no 
language  used  indicating  that  the  subject  is  referred  to  the  legisla- 
ture for  action,  the  provision  should  be  construed  as  self-executing, 
and  its  language  as  addressed  to  the  courts.  -  And  it  was  held  that  a 
constitutional  provision  that  "each  stockholder  in  any  corporation 
*  *  *  [with  certain  exceptions]  shall  be  liable  to  the  amount  of 
stock  held  or  owned  by  him"  was  self-executing.^**  If,  on  the  other 
hand,  the  provision  leaves  anything  to  be  fixed  by  law  before  it  can  be 
given  effect,  or  if,  on  a  construction  of  the. entire  provision  in  the 
light  of  other  provisions  bearing  upon  the  same  subject,  it  appears 
that  it  is  addressed  to  the  legislature,  and  contemplates  action  by  it, 
the  provision  cannot  be  regarded  as  self-executing.^** 

Effect  of  Dissolution  of  Corporation. 

The  dissolution  of  a  corporation  by  its  own  voluntary  act,  or  by  its 
ceasing  to  act  as  a  corporation,  does  not  destroy  the  right  of  its  cred- 
itors to  enforce  the  statutory  liability  of  stoddiolders.^** 

Nature  of  Stockholders'  Liability — Penal  or  Contractual. 

The  liability  of  stockholders  under  some  statutes  is  contractual, 
while  under  others  it  is  penal.     This  distinction  is  very  important. 

io«  Willis  v.  Mabon,  48  Minn.  140,  50  N.  W.  1110,  16  L.  B.  A.  281.  31  Am. 
St  Rep.  626.  The  fact  that  no  remedy  Is  proyided  for  does  not  show  that 
the  provision  is  not  self-executing,  since  the  liability  being  imposed,  the  law 
furnishes  a  remedy.    WIIHb  y.  Mabon,  supra. 

108  French  v.  Teschemaker,  24  Cal.  518;  Morley  v.  Thayer  (C.  C.)  3  Fed. 
787.  The  provision  of  the  Kansas  constitution  that  "dues  from  corpora- 
tions shall  be  secured  by  individual  liability  of  stockholders  to  an  additional 
amount  equal  to  the  stock  owned  by  each  stockholder,  and  such  other  means 
as  shall  be  provided  by  law,"  is  not  self-executing  without  the  aid  of  legis- 
lation. Bell  V.  Farwell,  176  111.  489,  52  N.  E.  346,  42  L.  R.  A.  804,  68  Am. 
St.  Rep.  194.  See,  also,  Tuttle  v.  National  Bank  of  Republic.  161  111.  497, 
44  N.  E.  984,  34  L.  R.  A.  750.  Marshall  y.  Sherman,  148  N.  Y.  9,  42  N.  E.  410. 
34  L.  R.  A.  757,  61  Am.  St.  Rep.  654;  Western  Nat  Bank  v.  Lawrence,  117 
Mich.  669.  76  N.  W.  105;  Hancock  Nat.  Bank  v.  Farnum,  20  B.  I.  466,  40  Atl. 
341;  Woodworth  v.  Bowles,  61  Kan.  569,  60  Pac.  331;  Winchester  v.  Howard, 
136  Gal.  432,  64  Pac.  692,  69  Pac  77,  89  Am.  St  Rep.  153. 

104  Sleeper  v.  Goodwin,  67  Wis.  577,  31  N.  W.  335, 837;  Klncald  T.  Dwlnelle, 
59  N.  Y.  54S. 
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For  instance,  penal  statutes  will  not  be  enforced  in  a  foreign  juris- 
diction,* and  liability  for  a  penalty  does  not  survive  the  death  of  the 
person  liable-f  The  effect  of  the  statute,  and  not  the  form,  determines 
its  character.***  A  statyte  which  directs  or  prohibits  some  act,  and 
imposes  some  forfeiture  for  its  transgression,  is  a  penal  stature. 
Therefore  a  statute  providing  that  a  corporation  shall  not  transact 
business  until  certain  preliminaries  have  been  complied  with,  and  that, 
if  it  does,  the  members  shall  be  personally  liable  to  the  creditors,  has 
been  held  to  impose  a  penalty.**'  So,  where  the  corporation  is  re- 
quired to  file  annually  a  certificate  setting  forth  certain  facts,  such  as 
die  amount  of  assessments  voted  by  the  company  and  actually  paid  in, 
and  the  amount  of  all  existing  debts,  and  it  is  provided  that,  if  it  shall 
fail  to  do  so,  all  the  stockholders  shall  be  jointly  and  severally  liable  for 
all  the  debts  of  the  company,  the  liability  thus  imposed  is  penal,  and  not 
contractual.**^ 

But  the  liability  under  a  statute  providing  that  all  5itnrk^^^^^^^ 
shall  be  severallv  or  jointly  and  sfvfrp^^y  ^?i^^^  *f\A\v**]ui^^^y  irrth^ 
creditors  of  the  corporation^  to  an  ammmt  eqyal  tp_  the  _ amount  of 
their  stock,  for  all  debts  or  contracts  made  by  the  company,  until  the 
whole  amount  of  the  capital  stock  shall  have  been  paid  in,  and  a  cer- 


tificate  thereofnled,  is  not  in  the  nature  of  a  penalty,  but  a  liabilijtx 
arising  upon  a  contract.**'  The  same  is  true  of  a  statute  making 
stockholders  liable,  absolutely  and  unconditionally,  for  the  debts  of 
the  corporation,  or  liable  to  the  extent  of  their  stock,  as  in  the  national 
banking  act.***  In  some  states  such  liability  is  declared  to  be,  not 
contractual,  but  statutory.^ 

Same — Nature  of  Contractual  Liability. 

The  statutory  or  constitutional  liability  of  stockholders  ex  con- 
tractu for  corporate  debts  to  the  amount  of  their  stock,  though  sui 

♦  Post,  p.  08L  t  Post,  p.  571. 

100  Diversey  v.  Smith,  103  111.  878,  42  Am.  Rep.  14. 

106  Id. 

lOT  Sayles  v.  Brown  (C.  C.)  40  Fed.  8,  W.  D.  Smith,  Cas.  Corp.  107;  Wing 
T.  Slater,  19  R.  I.  597,  85  Atl.  802,  83  L.  R.  A.  5C6.  But  see  Fitzgerald  v. 
Weidenbeck  (C.  0.)  76  Fed.  695. 

108  Flash  y.  Conn,  109  U.  S.  871,  8  Sup.  Gt  263,  27  L.  Bd.  966;  Id.,  16  Fla. 
428,  26  Am.  Rep.  721;  Cuykendall  ▼.  Miles  (a  G.)  10  Fed.  342;  Heinberg 
Bros.  ▼.  Thompson,  47  Fla.  163,  87  South.  71. 

io»  Richmond  v.  Irons,  121  U,  S.  27,  7  Sup.  Ct  788,  80  L.  Bd.  864;  Coch- 
ran ▼.  Wiechers,  119  N.  Y.  899.  28  N»  B.  803,  7  L.  R.  A.  558;  Grand  Rapids 
Sav.  Bank  v.  Warren,  52  Mich.  557,  18  N.  W.  856;  Coming  v.  McCullough, 
1  N.  Y.  47,  49  Am.  Dec.  287;  Queenan  v.  Palmer,  117  111.  619,  7  N.  B.  613; 
Hencke  v.  Twomey,  58  Minn.  550,  60  N.  W.  667,  W.  D.  Smith,  Gas.  Corp. 
106;  Hanson  v.  Davison,  78  Minn.  454,  76  N.  W.  254. 

%  Hancock  Nat  Bank  T.  Famum,  20  R.  I.  466,  40  Atl.  841. 
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gfeneris,  is  In  some  cases,  but  not  in  all,  in  the  nature  of  the  liability 
of  a  surety  or  guarantor.^  ^*  Sometimes  it  is  said  to  be  tfiat  of  a 
guarantor  or  surety  or  partner,**^  but  it  is  clear  that  this  is  going  too 
far.  In  some  respects  it  is  similar,  but  in  many  respects  it  is  differ- 
ent.*" "The  truth  is,"  says  Mr,  Taylor,  "the  liability  of  shareholders 
under  statutes  imposing  individual  liability  for  corporate  indebted- 
ness is  the  liability  of  shareholders  under  such  statutes ;  and  to  speak 
of  it  as  the  liability  of  guarantors,  or  the  liability  of  partners,  is  to 
call  it  what  it  is  not"  **•  The  nature  of  the  liability  must  depend 
upon  the  particular  statute.  It  may  be  in  the  nature  of  the  liability 
of  a  surety  or  guarantor,  or  it  may  not.  Thus,  where  the  charter  of 
a  bank  provided  that  the  persons  and  property  of  the  stockholders 
should  be  "at  all  times  liable,  pledged  and  bound  for  the  redemption 
of  the  bills  and  notes  of  the  bank,  at  any  time  issued,  in  proportion  to 
the  number  of  shares  that  each  individual  might  hold  and  possess,*' 
it  was  held  that  the  stockholders  were  liable,  as  principals,  to  redeem 
the  bills  of  the  bank  at  their  face,  after  the  bills  had  been  presented 
to  the  bank  and  payment  refused,  although  the  assignee  of  the  bank 
had  assets  in  his  hands  sufficient  to  pay  them.***  And  imder  a  stat- 
ute making  stockholders,  upon  default  of  the  corporation  in  the  pay- 
ment of  any  debt,  individually  responsible,  without  any  limitation,  or 
individually  liable  for  an  amount  equal  to  the  amount  of  their  stock, 
it  has  been  held  that  the  liability  of  the  stockholders  is  primary,  and 

110  Willis  V.  Mabon,  48  Minn.  140,  60  N.  W.  1110,  16  L.  R.  A.  281,  81  Am. 
St.  Rep.  826.  It  was  therefore  held  in  this  case  that  the  Insolvent  law,  pro- 
viding that  the  release  of  any  debtor  under  the  act  should  not  discharge  ''any 
other  party  liable  as  surety,  guarantor,  or  otherwise  for  the  same  debt,"  in- 
cluded stockholders  who  were  liable  for  the  debts  of  the  corporation.  See, 
also,  National  Loan  &  Building  Ass'n  v.  Lichtenwalner,  100  Pa.  100,  45  Am. 
Rep.  359;  Padfle  Elevator  Ck>.  ▼•  Whitbeck,  63  Kan.  102,  64  Pac.  884,  88  Am. 
St  Rep.  229. 

111  Hanson  y.  Donkersley,  37  Mich.  184.  But  see  Grand  Rapids  Say.  Bank 
T.  Warren,  52  Mich.  657,  18  N.  W.  856* 

lis  In  Grand  Rapids  Say.  Bank  y.  Warren,  supra,  it  was  said  by  Chief  Jus- 
tice Cooley :  'The  shareholder,  it  is  true,  occupies,  as  regards  the  creditor,  the 
position  of  surety  for  the  bank  [citing  Hanson  y.  Donkersley,  supra],  but 
he  is  something  more  than  a  surety;  he  is  one  of  the  associates  of  the  bank, 
and,  by  the  yery  terms  of  the  association,  he  is  deemed  to  undertake  for  the 
debts  which  the  bank  contracts." 

lit  Tayl.  Corp.  S  714. 

11*  Hatch  y.  Burroughs,  1  Woods,  439,  Fed.  Cas.  No.  6,203.  And  see  Harger 
y.  McOullough,  2  Denio  (N.  Y.)  123 ;  Hyman  y.  Coleman,  82  Cal.  650,  23  Paa 
62,  16  Am.  St  Rep.  178;  Parrott  y.  Colby,  6  Hun  (N.  Y.)  57;  Id.,  71  N.  Y. 
597;  Jagger  Iron  Co.  y.  Walker.  76  N.  Y.  521.  An  extension  of  the  debt  by 
the  creditor,  without  the  stockholders*  consent,  does  not  release  them  from 
liability,  though  it  would  release  one  who  was  strictly  a  surety  or  guarantor. 
Grew  y.  Breed,  10  Mete.  (Mass.)  569. 


§§  227-280)  OBEDITOBS  AND  8TOCKHOLDEB8.  557 

the  same  as  the  liability  of  partners,  except  that,  in  the  latter  case, 
they  are  only  liable  to  the  amount  of  their  stock.^** 

The  liability  under  a  statute  making  stockholders  liable  for  corpo- 
rate debts  until  the  capital  stock  is  paid  in,  and  a  certificate  thereof 
filed,  has  been  held  to  be  unconditional,  original,  and  immediate,  and 
not  collateral  to  the  liability  of  the  corporation,  nor  in  any  degree  de- 
pendent upon  the  insufficiency  of  the  corporate  assets.^^* 

What  Constitutes  "Dissolution." 

A  statute  making  stockholders  liable  for  debts  of  the  corporation  at 
the  time  of  its  dissolution  does  not  mean  a  dissolution  by  expiration 
of  the  charter,  or  by  action  of  the  state.  A  dissolution,  so  as  to  ren- 
der stockholders  liable  under  the  statute,  is  effected  by  its  total  insol- 
vency, and  the  appointment  of  a  receiver,  or  an  assignee  in  bank- 
ruptcy or  insolvency,  to  take  charge  of  its  property  and  wind  up  its 
business,  or  an  assignment  for  the  benefit  of  creditors,  and  suspension 
of  business.**^ 

But  a  right  of  action  does  not  accrue  against  stockholders  upon  the 
corporation  becoming  insolvent  in  the  sense,  simply,  that  its  property 
is  insufficient  for  the  payment  of  its  debts,  nor  upon  the  appoint- 
ment of  a  receiver  merely  for  the  purpose  of  carrying  on  its  business, 
and  not  on  account  of  its  insolvency,  or  to  wind  up  its  business.^^' 

Debts/'  "Demands,"  etc.,  within  the  Statutes. 
There  is  some  difference  of  opinion  in  the  construction  of  the  word 

debts"  or  "demands"  or  "dues,"  used  in  the  statutes  under  considera- 
tion. It  has  been  held  that  the  term  "debt"  does  not  include  un- 
liquidated claims  for  damages  for  torts  of  the  corporation,  for  which 
no  judgment  has  been  recovered,  but  is  intended  to  include  only  "those 
obligations  arising  on  express  and  implied  contracts,  growing  out  of 
dealings  between  the  corporation  and  other  corporations  or  individ- 
uals, where  the  financial  conditon  of  such  corporation  would  or  might 
be  the  foundation  of  credit."  **•     Some  courts,  however,  hold  that  the 

X"  Schalucky  v.  Field.  124  111.  617,  16  N.  B.  904,  7  Am.  St  Rep.  309;  Thomp- 
son  T.  MelBser,  108  111.  359;  Fuller  y.  Ledden,  87  111.  310;  Coming  y.  Mc- 
Cnllough,  1  N.  Y.  47,  49  Am.  Dec.  287;  Parker  y.  Carolina  Say.  Bank,  53  S. 
C.  583.  31  S.  B.  678,  69  Am.  St  Rep.  888. 

ii»  Manufacturing  Co.  y.  Bradley,  105  U.  8.  175. 

"T  siee  y.  Bloom,  19  Johns.  (N.  Y.)  456,  10  Am.  Dec.  273;  Briggs  y.  Pen- 
nlman,  8  Cow.  (N.  Y.)  387,  18  Am.  Dec.  454;  McDonnell  y.  Insurance  Co.,  85 
Ala.  401,  6  South.  120;  Barrlck  y.  Gifford,  47  Ohio  St  180,  24  N.  B.  259,  21 
Am.  St  Rep.  706;  Bronson  y.  Schneider,  49  Ohio  St  43'^.  33  N.  B.  233; 
Youngloye  y.  Lime  Co.,  49  Ohio  St  663,  33  N.  B.  234. 

ii8  Bronson  y.  Schneider,  supra;   Youngloye  y.  Lime  c*/0.,  supra. 

ii»  DooUttle  y.  Marsh,  11  Neb.  243,  9  N.  W.  54.  It  was  held  that  the  word 
''demands,"  In  a  New  York  statute,  did  not  Include  damages  sustained  by 
reason  of  a  bridge  of  the  corporation  being  out  of  repair.    Heacock  y.  Sher- 
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Statutes  cover  a  demand  for  unliquidated  damages  arising  from  a 
tort.***  A  judgment  for  a  tort  has  been  held  to  be  an  "indebtedness," 
with  the  meaning  of  a  statute.*** 

The  statutory  liability  of  members  of  a  corporation  for  its  debts  ex- 
tends to  debts  contracted  in  another  state.  They  are  liable  for  such 
debts  to  the  same  extent  as  for  debts  contracted  at  home.*** 

Debts  Due  Clerks,  Laborers,  etc. 

In  some  states  a  liability  is  imposed  by  statute  upon  stockholders 
for  debts  due  clerks,  servants,  and  laborers  for  services  performed  for 
the  corporation.  Of  course,  the  statutes  vary  in  the  different  states. 
A  foreman  or  superintendent  who  is  not  an  officer  of  the  corporation, 
but  an  employe,  has  been  held  a  servant,  within  the  meaning  of  a 
statute  making  stockholders  liable  for  debts  due  "clerks,  servants,  and 
laborers  for  services,"  though  he  does  not  perform  manual  labor.*** 
But  a  bookkeeper  employed  at  a  yearly  salary  was  held  not  to  be 
within  a  statute  imposing  liability  for  debts  due  a  "laborer,  servant,  or 
apprentice,"  as  it  was  considered  that  the  statute  was  intended  to 
include  only  persons  performing  menial  or  manual  services, — the  serv- 
ices of  that  class  of  persons  who  look  to  the  reward  of  a  day's  labor 
for  present  support,  from  whom  the  company  does  not  expect  credit, 
and  to  whom  its  future  ability  to  pay  is  of  no  consequence.***  It 
has  also  been  held  that  a  traveling  salesman  is  not  a  laborer,  within 
the  meaning  of  such  statutes.*** 

man,  14  Wend.  (N.  Y.)  58.  So  in  Massachasetts  it  has  been  held  that  the 
liability  for  infringement  of  letters  patent  is  not,  before  Judgment,  a  "debt,** 
within  a  statute  making  officers  liable.  Child  y.  Iron  Works,  137  Mass.  516, 
50  Am.  Rep.  328.  A  debt  arising  on  a  contract  for  the  purchase  of  goods, 
entered  into  In  November,  1891,  but  under  which  there  was  no  delivery  until 
October,  1892,  was  not,  until  such  delivery,  an  existing  debt,  within  the 
meaning  of  a  statute  providing  that,  upon  the  failure  of  a  manufacturing 
corporation  to  file  a  statement  of  its  condition  on  or  before  the  15th  day  of 
February  in  each  year,  the  stockholders  shall  be  liable  for  auy  debt  then 
existing.    Wing  v.  Slater,  19  R.  I.  597.  35  Atl.  302,  33  L.  R.  A.  566. 

i«o  Rider  V.  Fritchey,  49  Ohio  St.  285,  30  N.  E.  692,  15  L.  R.  A.  513.  Here 
the  statute  used  the  word  "dues."  Carver  v.  Manufacturing  Co.,  2  Story, 
432,  Fed.  Cas.  No.  2,485;  Kelly  v.  Clark,  21  Mont.  291,  53  Pac.  959,  42  L.  R. 
A.  621,  69  Am.  St.  Rep.  668  ("acts  and  contracts").  But  see  Brown  v.  Trail 
(C.  C.)  89  Fed.  641. 

x«i  Powell  V.  Railway  Co.  (C.  C.)  36  Fed.  726,  2  L.  R.  A.  270. 

isa  Hutchins  v.  Mining  Co.,  4  Allen  (Mass.)  580. 

"«  Sleeper  v.  Goodwin,  67  Wis.  577,  31  N.  W.  385.  Compare  State  v. 
Rusk,  55  Wis.  465,  13  N.  W.  452. 

12*  Wakefield  v.  Fargo,  90  N.  Y.  218.  See,  also,  Briator  t.  Smith,  158  N. 
T.  157,  53  N.  B.  42. 

Its  Jones  T.  Avery,  60  Mich.  826,  16  N.  W.  494. 
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Excepted  Classes  of  Corporations. 

Sometimes  the  statutes  except  certain  corporations  from  their  oper- 
ation. Thus,  Minnesota  corporations  organized  for  the  purpose  of 
carrying  on  any  kind  of  manufacturing  or  mechanical  business  are 
excepted.  To  come  within  such  an  exception  a  corporation  must 
have  been  organized  exclusively  for  carrying  on  a  manufacturing  or 
mechanical  business.  If  the  purpose  for  which  a  corporation  is  form- 
ed, as  stated  in  its  articles  of  association,  is  to  carry  on  a  manufactur- 
ing or  mechanical  business,  and  also  some  other  and  distinct  kind  of 
business,  not  properly  incidental  to  or  connected  with  the  former,  it 
will  not  be  within  the  exception.**'  But  the  mere  fact  that  a  corpora- 
tion organized  to  carry  on  a  manufacturing  business  engages  in  some 
business  not  authorized  by  its  articles  does  not  deprive  its  stockholders 
of  the  benefit  of  the  exception.* 

Release  or  Discharge  of  Corporation. 

Where  the  statute  makes  stockholders  liable  for  the  debts  and  con- 
tracts of  the  corporation  jointly  with  the  corporation,  there  must  be  a 
debt  due  from  the  corporation,  to  render  a  stockholder  liable.  If  a 
creditor  of  the  corporation,  therefore,  releases  the  corporation  from 
the  debt,  in  insolvency  proceedings  or  otherwise,  there  is  no  longer 
any  debt  upon  which  he  may  hold  the  stockholders.  The  liability  of 
the  stockholders  is  in  the  nature  of  the  liability  of  partners  for  a  debt 
of  the  firm,  and  whatever  releases  the  corporation  releases  them  also.**^ 

Constitutional  Law — Laws  Affecting  Existing  Corporations, 

If  the  legislature  has  reserved  the  right  to  amend,  alter,  or  repeal 
the  charter  of  a  corporation,  it  may,  by  a  law  passed  after  incorpora- 
tion, impose  individual  liability  upon  the  stockholders  for  corporate 

!<•  State  T.  lilnivofiota  Tbresher-Manuf  g  Co.,  40  Minn.  218,  41  N.  W.  1020, 
3  L.  R.  A.  510;  Mohr  y.  Elevator  Co.,  40  Minn.  343,  41  N.  W.  1074;  Arthur  v. 
WillloB,  44  Minn.  409,  46  N.  W.  SM;  Densmore  v.  Shepard,  46  Minn.  54,  48 
N.  W.  528;  First  Nat  Bank  v.  Wlnoua  Plow  Co.,  58  Minn.  167,  59  N.  W.  997. 

♦  Nicollet  Nat  Bank  v.  Prisk-Tumer  C5o.,  71  Minn.  413,  74  N.  W.  160,  70 
Am.  St  Rep.  334.  See,  also,  Senour  Mfg.  Co.  v.  Church  Paint  &  Mfg.  Co., 
81  Minn.  294,  84  N.  W.  109. 

i«T  Mohr  v.  Elevator  Co.,  40  Minn.  343,  41  N.  TV.  ?074.  Under  the  Mary- 
land statute,  which  makes  stockholders  directly  liabib  to  creditors  of  the 
corporation  for  double  the  par  value  of  their  stock,  such  liabUity  is  not  sec- 
ondary, bat  primary,  and,  as  between  them,  the  stockholder  is  a  principal 
debtor,  who  may  be  sued  without  exhausting  the  remedy  against  the  corpo- 
ration; hence  an  agreement  between  a  creditor  and  the  (corporation  by  which 
collaterals  are  applied  on  the  debt  at  an  agreed  value  In  good  faith,  or  a 
settlement  with  indorsers  by  which  they  are  released  on  payment  of  an 
agreed  snm,  does  not  operate  to  discharge  a  stockholder  from  liability  for 
a  balance  still  due  the  creditor.  Knickerbocker  Tmst  Co.  y.  Myers  (C.  C.) 
133  Fed.  764. 
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debts.^**  And  it  has  been  held  that  it  can  do  so  even  where  the  power 
of  alteration,  amendment,  or  repeal  has  not  been  reserved;  that  such 
a  law  is  not  unconstitutional  as  impairing  the  obligation  of  the  con- 
tract between  the  stockholders  and  the  state  as  evidenced  by  the 
charter.*** 

Same — Repeal  or  Change  cf  Law. 

It  has  been  generally  held  that,  where  the  liability  imposed  upon 
stockholders  for  debts  and  contracts  of  the  corporation  is  contractual, 
the  claim  of  a  creditor  of  the  corporation  against  a  stockholder  is 
within  the  protection  of  the  clause  of  the  federal  constitution  prohibit- 
ing laws  impairing  the  obligation  of  contracts;  and,  therefore,  that 
where  a  statute  or  the  charter  of  a  corporation  imposes  upon  the 
stockholders  liability  for  the  debts  of  the  corporation  to  the  extent  of 
their  stock,  an  act  or  constitutional  provision  repealing  the  statute  or 
amending  the  charter  so  as  to  take  away  this  liability  is  unconstitu- 
tional and  void  as  to  existing  creditors.***  There  is  some  authority, 
however,  to  the  contrary.^**  Certainly  the  legislature  may  modify 
the  form  of  remedy  for  enforcing  the  liability,***  provided  the  substi- 
tuted remedy  does  not  impair  rights  which  have  accrued  under  the 
contractf 

i»»  Ante,  p.  216 ;  Sleeper  v.  Goodwin,  67  Wis.  577,  81  N.  W.  335. 

is^Ante,  p.  208,  note;  Gray  ▼•  Ck>ffln,  9  Cuflh.  (Mass.)  182.  But  see  lie- 
land  T.  Palestine^  etc.,  Turnpike  Co.,  19  Ohio  8t  369;  Bvans  v.  Nellis  (G.  C.) 
101  Fed.  920. 

ISO  Hathom  v.  Calef,  2  Wall.  (U.  S.)  10.  17  L.  Ed.  776;  Grand  Rapids  Sav. 
Bank  t.  Warren,  52  Mich.  557,  18  N.  W.  356;  McDonneU  ▼.  Insurance  Co., 
85  Ala.  401,  5  South.  120;  Western  Nat  Bank  v.  Reckless  (C.  G.)  96  Fed.  70; 
Bvans  ▼.  Nellis,  supra;   Barton  Nat  Bank  v.  Atkins,  72  Yt  83,  47  Atl.  176. 

181  Ck)ffln  V.  Rich,  45  Me.  507,  71  Am.  Dec.  559. 

i«a  Fourth  Nat  Bank  v.  Francklyn,  120  U.  S.  747,  7  Sup.  Ot  757,  80  Ij. 
Bd.  825;  HiU  ▼.  Merchants'  Mut  Ins.  Co.,  134  U.  S.  515,  10  Sup.  Ct  589,  33 
L.  Bd.  994;  Straw  &  B.  Mfg.  Go.  v.  L.  D.  Kilboume  B.,  S.  Go.,  80  Minn.  125, 
83  N.  W.  36. 

t  Western  Nat  Bank  v.  Reckless,  supra;  Evans  v.  Nellis,  supra;  Webster 
V.  Bowers  (G.  G.)  104  Fed.  627;  Woodworth  v.  Bowles,  61  Kan.  569,  60  Pac 
331.  Acts  Gen.  Assem.  Md.  March  25,  1904,  p.  179,  c.  101,  repealing  the  pre- 
existing remedy  of  a  creditor  to  bring  a  separate  action  at  law  to  enforce  a 
several  statutory  liability  against  a  stockholder  of  a  banking  association  for 
corporate  debts  to  the  extent  of  an  amount  equal  to  the  par  value  of  the 
stock  held  by  him,  conferred  by  Acts  Gen.  Assem.  Md.  1892,  p.  156,  c.  109,  S 
85L,  and  substituting  therefor  a  remedy  by  bill  in  equity  on  behalf  of  aU 
creditors  against  all  stockholders  in  the  state,  and  declaring  that  such  stat- 
utory liability  shall  constitute  an  asset  of  the  corporation  if  necessary  to  pay 
debts,  etc.,  not  only  changed  the  remedy,  but  abrogated  the  contract  right 
conferred  by  such  former  statute,  and  was  therefore  unconstitutional,  as  im- 
pairing the  obligation  of  contract,  as  against  creditors  of  a  corporation  who 
became  such  and  had  brought  suit  to  enforce  such  statutory  liability  prior 
to  the  passage  of  the  act    Myers  v.  Knickerbocker  Trust  Go.,  139  Fed.  Ill,  71 
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SAMB-WHO    ABE    TiTABT.TI    AS    STOOKHOIJ>EB8    UNDEB    THB 

STATUTES. 

£81.  Tl&ose  who  appear  on  tlie  books  of  the  oorporatloa  are  prima 

faoie  liable  m&der  tlia  atatntee  as  stookbolders.     But  tbere  are 

some  exoeptlonfls 
(a)  A  person  Is  not  liable  If  atoek  la  registered  la  bis  name,  wltb- 

ont  blfl  knowledge  or  oonsent,  enpresa  or  implied* 
Gb)  As  to  tbe  efteot  of  a  transfer  of  sbares*  the  authorities  are  eon- 

lUotlngt 

(1)  In  some  states  the  transferror  Is  relloTed  from  llabllltj,  and 

the  transferee  tahes  his  plaee. 

(2)  In  others,  the  transferror  remains  liable  for  debts  oontraet- 

ed  while  he  was  owner  of  the  shares*  and  no  liability 
therefor  attaehes  to  the  transferee. 

(3)  In  others,  both  are  liable  for  debts  eontraoted  while  the 

transferror  owned  the  shares. 

(4)  Generally  this  question  Is  settled  by  the  express  terms  of  the 

statute. 

(6)  Where  the  shares  are  transferable  on  the  books  of  the  cor- 
poration a  transferror  Is  not  relieved  from  liability  unless 
he  has  his  transfer  registered,  or  takes  due  steps  to  have 
it  done. 

C6)  A  transfer  to  a  person  who  is  Incapable  of  holding  the  stock 
and  of  assuming  liability  In  respect  thereto  does  not  re- 
liere  the  transferror  from  liability. 

CO  Hor  Is  he  relicTed  by  a  transfer  to  an  insolTcnt  person  for 
the  purpose  of  escaping  liability,  when  he  knows  the  cor- 
poration to  be  insolTcnt. 

{8)  Nor  is  he  relieved  by  a  colorable  transfer. 

(fiy  Nor  is  he  rellcTcd  by  a  transfer  after  the  corporation  has 
become  insolTcnt  and  ceased  to  do  business. 

(10)  Where  stock  transferable  on  tke  books  of  the  corporation  Is 

transferred  to  a  pledgee,  trustee,  etc.,  he  Is  personally  lia- 
ble thereon  If  he  appears  on  the  books  as  the  absolute 
owner,  but  not  otherwise. 

(11)  Oredltors  must  elect  whether  to  hold  the  real  or  the  ap- 

parent owner.    They  cannot  hold  both, 
(e)  Married  women.  If  capable  of  holding  stock,  are  subject  to  the 
statutory  liability,  though  they  may  not  haTe  capacity  to  con- 
tract, as  the  liability  is  imposed  by  statute. 

(d)  The  statutory  liability  survives,  as  against  the  personal  repre- 

sentatlTC   of  a  deceased  stockholder.  If  the  liability  is  con- 
tractual, but  not  If  it  Is  penal. 

(e)  Forfeiture  of  stock  for  nonpayment  of  assessments  releases  the 

stockholder  from  statutory  liability.  If  he  thereby  ceases  to  be 
a  stockholder. 

(f)  Holders  of  certificates  of  unauthorised  stock  are  not  liable  un- 

less the  circumstances  estop  them  as  against  creditors. 

O.  C.  A.  190,  1  L.  R.  A.  (N.  S.)  1171.  Contra,  Miners'  &  M.  Bank  ▼.  Snyder 
(Md.)  59  Atl.  707,  68  L.  R.  A.  812.  Gf.  Knickerbocker  Tmst  Co.  t.  Iselin,  186 
N.  Y.  54,  77  N.  B.  877. 

Clabk  Cobp.(2d  Bd.)— 36 
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Where  the  statute  makes  stock  transferable  on  the  books  of  the 
corporation,  and  makes  "shareholders"  or  ''stockholders"  liable  for 
the  debts  of  the  corporation/'*  the  general  rule  is  that  every  person 
in  whose  name,  as  owner,  stock  is  registered  on  the  books  of  the  cor- 
poration, with  his  knowledge  and  consent,  is  liable.  He  is  a  ''share- 
holder" or  "stockholder,"  within  the  meaning  of  the  statutes.  When 
the  name  of  an  individual  appears  on  the  stock  book  of  a  corporation 
as  a  stockholder,  prima  facie  he  is  the  owner  of  the  stock,  and,  in  an 
action  against  him  as  stockholder,  he  has  the  burden  of  rebutting  die 
presumption.***  To  this  rule  there  are  some  exceptions.  These  nvill 
be  pointed  out  as  we  go  along.  By  some  cases,  indeed,  it  is  held  that 
the  books  are  not  even  prima  fade  evidence  of  ownership.*'* 

Shares  Registered  in  Name  of  Person  without  His  Knowledge. 

It  is  clear  that  a  person  cannot  be  compelled  to  become  a  stock- 
holder, and  to  assume  liability  as  such,  without  his  consent.  Mem- 
bership in  a  corporation  can  only  result  from  contract,  express  or 
implied,  and  there  can  be  no  contract  without  mutual  consent.  It 
follows  that,  if  shares  in  a  corporation  are  registered  in  the  name  of 
a  person  without  his  knowledge  or  consent,  he  cannot  be  held  lia- 
ble.***  He  may  become  liable,  however,  by  acquiescence  after  knowl- 
edge of  the  facts,  for  consent  in  such  a  case  will  be  implied.**^  And 
if  a  person  is  elected  to  an  office  in  the  corporation  for  which  owner- 
ship of  stock  is  a  necessary  qualification,  and  shares  are  transferred 
to  him  on  the  books,  and  he  acts  as  such  officer,  he  will  be  chargea- 
ble with  knowledge  of  the  fact  that  shares  stand  in  his  name.*** 

1"  Ante,  p.  650,  where  some  of  the  statutes  are  glTeiL 

is«  Tumhnll  v.  Payson,  95  U.  S.  418,  24  L.  B<L  437 ;  Holland  v.  Developmoit 
Co.,  65  Minn.  824,  68  N.  W.  50,  60  Am.  St  Rep.  480;  Sherwood  t.  IllinolB 
Trust  A  Savings  Bank,  195  III.  112,  62  N.  E.  835,  88  Am.  St  Rep.  188. 

i«»  Carey  v.  Williams,  79  Fed,  906,  26  a  a  A.  227 ;  Signa  Iron  Co.  ▼.  Ore^e, 
104  Fed.  854,  44  C.  C.  A.  221. 

!>•  Stephens  t.  FoUett  (C.  C.)  43  Fed.  842.  In  this  case  it  was  held  that 
a  person  who  had  subscrihed  and  paid  for  a  specified  nnmber  of  shares  of  a 
"proposed  Increase"  of  the  capital  stock  of  a  national  bank  was  not  liable  as 
a  shareholder,  where  the  Increase  was  never  in  fact  issued,  but  the  bank 
officials  transferred  to  him  Instead,  on  the  books  of  the  bailk,  old  stock  of 
the  bank,  withont  his  consent  or  knowledge.  It  was  further  held  that  he  was 
Qot  estopped  to  deny  that  he  was  a  shareholder  by  the  fact  that  he  received 
a  dividend  on  the  old  shares  so  transferred  to  him,  where  he  received  it  in 
the  belief  that  it  was  paid  him  by  virtue  of  his  subscription  to  the  new  stock. 
And  see  Simmons  v.  Hill,  96  Mo.  679,  10  S.  W.  61,  2  L.  R.  A.  476. 

1S7  Keyser  v.  Hitz,  133  U.  S.  138,  10  Sup.  Ct  290,  33  L.  Bd.  531;  Finn  v. 
Brown,  142  U.  S.  56,  12  Sup.  Ct  136»  35  L.  Ed.  936. 

18  s  Finn  V.  Brown,  supra. 
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Eifect  of  Transfer  of  Shares. 

In  President,  Directors,  etc.,  of  Middletown  Bank  v.  Magill,*'*  un- 
der a  charter  declaring  that  members  of  a  corporation  should  at  all 
times  be  liable  for  all  debts  due  by  the  corporation,  it  was  contended 
by  the  plaintiffs,  and  held  by  two  of  the  judges,  that  the  legislature 
intended  to  subject  members  to  the  same  liability  as  if  they  had  not 
been  incorporated, — that  is,  to  the  liability  of  partners, — and  that 
members  of  the  corporation  at  the  time  a  debt  was  contracted  became 
subject  to  a  liability  therefor,  which  continued  notwithstanding  a 
valid  sale  and  transfer  of  their  shares,  and  that  transferees  became 
liable  only  for  debts  contracted  after  the  transfer.  A  majority  of  the 
court,  however,  held  that  no  liability  attaches  under  such  a  statute 
until  the  corporate  property  fails,  and  it  becomes  necessary  to  resort 
to  the  stockholders'  liability;  and,  therefore,  that  such  persons,  and 
such  persons  only,  as  are  then  stockholders  are  subject  to  the  lia- 
bility, and  that  a  valid  and  complete  transfer  of  stock,  in  the  absence 
of  express  charter  or  statutory  provision  to  the  contrary,  relieves  the 
transferror  of  all  liability  to  creditors  of  the  corporation  under  such 
statutes,  and  the  transferee  becomes  liable  in  his  place. 

On  this  point  the  terms  of  the  statutes  in  different  states  vary,  and 
in  consequence  the  decisions  are  conflicting.  Clearly,  a  valid  transfer 
relieves  the  transferror  of  liability  for  debts  subsequently  contracted.*** 
In  most  states,  but  not  in  all,  it  is  held  that  the  transferee  of  shares  is 
liable  for  debts  contracted  before  he  acquired  the  shares  if  he  holds 
them  when  the  liability  is  sought  to  be  enforced  ;***  but  that  he  is  not 
liable  if  he  does  not  own  the  shares  when  the  liability  is  sought  to  be 
enforced.***  In  some  states  the  transferror  of  shares  is  relieved  of  any 
liability,  even  for  debts  contracted  while  he  was  a  stockholder,  if  the 
transfer  was  bona  fide.**'     But  others  hold,  without  qualification,  that 

xs»  5  Conn.  28,  1  Gumming,  Cas.  Prlv.  Corp.  912. 

i«o  Chemical  Nat  Bank  t.  Colwell,  182  N.  Y.  260,  80  N.  B.  644;  Yule  t. 
Bishop,  188  Cal.  574,  65  Pac.  1094. 

i«iCurtle  T.  Harlow,  12  Mete.  (Mass.)  8;  Brown  t.  Hitchcock,  86  Ohio  St. 
667 ;  Barrick  t.  Gifford,  47  Ohio  St.  180,  24  N.  B.  259,  21  Am.  St  Rep.  798 ; 
Root  T.  Sinnock,  120  111.  850,  11  N.  E.  839,  60  Am.  Rep.  558 ;  Sayles  t.  Bates, 
15  R.  I.  842,  5  Atl.  497 ;  Dauchy  y.  Brown,  24  V t  197 ;  National  Commercial 
Bank  t.  McDonnell,  92  Ala.  887,  9  South.  149.  Contra,  Chesley  v.  Pierce,  32 
N.  H.  888,  1  Cummlng,  Ca&  Priv.  Corp.  936;  Moss  y.  Oakley,  2  Hill  (N.  Y.) 
266 ;  McCuIlough  y.  Moss,  5  Denio  (N.  Y.)  567 ;  Olson  y.  Cook,  57  Minn.  552, 
59  N.  W.  635;  Maine  Trust  A  Banking  Co.  y.  Southern  Loan  &  Trust  Co., 
92  Me.  444,  48  Atl.  24. 

x«t  Sayles  y.  Bates,  15  R.  I.  842,  6  Atl.  497 ;  Holyoke  Bank  y.  Bumham,  11 
Oush.  (Mass.)  188. 

i«8Dauch7  y.  Brown,  24  Vt  197;  Bond  y.  Appleton,  8  Mass.  472,  5  Am. 
Dec.  Ill;  Preiddent,  etc.,  of  Middletown  Bank  y.  MaglU,  5  Conn.  28,  1  Cum- 
mlng, Cas.  Priy.  Corp.  912.    But  see  Curtis  y.  Harlow,  12  Mete.  (Mass.)  8. 
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he  remains  liable  on  the  stock,  while  some  hold  that  he  is  liable  if  the 
transferee  is  insolvent,  or  for  any  other  reason  the  liability  cannot  be 
enforced  against  him,  though  the  transfer  was  bona  fide.^^^  In  a  late 
Rhode  Island  case  it  was  held  that  the  liability  under  a  statute  making 
stockholders  liable  for  the  debts  of  the  corporation  until  the  capital 
stock  is  paid  in,  and  a  certificate  thereof  recorded,  includes  all  persons 
who  were  stockholders  when  the  debt  was  contracted,  and  all  persons 
who  are  stockholders  when  the  liability  is  sought  to  be  enforced,  but  does 
not  extend  to  persons  becoming  stockholders  after  the  debt  was  con- 
tracted, and  ceasing  to  be  such  before  the  debt  becomes  payable  and 
action  is  brought***  And  such  seems  to  be  the  rule  in  Massa- 
chusetts.**' 

Sometimes  the  statute,  as  is  the  case  with  the  national  banking  act, 
expressly  declares  that  transferees  of  stock  shall  succeed  to  the  lia- 
bilities of  the  transferror.  In  such  a  case  there  can  be  no  doubt  that 
a  valid  and  complete  transfer  relieves  the  transferror  of  liability,  and 
substitutes  the  transferee  in  his  place.*  *^  Under  some  statutes  the 
stockholder's  liability  continues,  notwithstanding  his  transfer.**'  Un- 
der some  statutes  his  liability  continues  for  a  fimTted  time  after  the 
transfer.*** 

Same — Registration  of  Transfer. 

Where,  by  the  charter,  or  by  statute,  shares  are  transferable  on  the 
books  of  the  corporation,  the  rule  is  that  the  person  who  appears  on 
the  books  as  owner  is  the  one  to  whom  the  statutory  liability  at- 
taches. In  order,  therefore,  that  a  shareholder  may  relieve  himself 
from  liability,  even  by  an  actual  and  bona  fide  sale  of  his  stock,  he 
must  take  all  due  precautions  to  have  the  transfer  properly  regis- 
tered. Thus,  where  a  shareholder  in  a  national  bank  had  sold  his 
stock  several  months  before  the  insolvency  of  the  bank,  but  the  trans- 
it* Moss  V.  Oak!^,  2  Hill  (N.  Y.)  265 ;  Brown  v.  Hitchcock,  36  Ohio  St 
667 ;  Mason  y.  Alexander,  44  Ohio  St  318,  7  N.  B.  435 ;  Harpold  ▼.  Stobart 
46  Ohio  St  307,  21  N.  B.  637,  15  Am.  8t  Rep.  618;  Sayles  y.  Bates,  15  R. 
I.  342,  5  Atl.  497;  Jackson  y.  Meek,  87  Tenn.  69,  9  S.  W.  225,  10  Am.  St  Rep. 
620;  Holyoke  Bank  y.  Bumham,  11  Ciish.  (Mass.)  183;  Johnson  y.  Bleaching 
Co.,  15  Gray  (Mass.)  216. 

i«B  Sayles  y.  Bates,  supra. 

146  Holyoke  Bank  y.  Burnham,  supra. 

i«T  Johnson  y.  Laflln,  5  Dill.  65,  Fed.  Gas.  No.  7,393,  1  Gumming,  CasL 
Prly.  Ck)rp.  608;  Johnston  y.  Same,  103  U.  S.  800,  26  L.  Ed.  532;  Whitney  y. 
Butler,  118  U.  S.  655,  7  Sup.  Ct  61,  30  L.  E<L  266;  Oleyeland  y.  Burnham, 
55  Wis.  598,  13  N.  W.  677,  680. 

X4»  Gunnison  y.  United  States  Iny.  Co.,  70  Minn.  292,  73  N.  W.  149;  Tiffany 
y.  Glesen,  96  Minn.  488,  105  N.  W.  901. 

i4»  Harper  y.  Carroll,  62  Minn.  152,  04  N.  W.  145;  s.  c.  66  Minn.  487,  69 
N.  W.  610,  1069. 
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fer  was  not  registered  on  the  books  until  the  date  of  the  bank's  fail- 
ure, and  it  did  not  appear  that  any  steps  were  taken  by  him  to  have  it 
registered,  he  was  held  subject  to  the  statutory  liability.***  But  the 
vendee  of  shares,  who  fails  to  have  the  transfer  registered,  will  be 
liable  to  the  vendor  for  an3^hing  which  the  latter  may  be  compelled 
to  pay  by  reason  of  his  appearing  on  the  books  as  the  owner  of  the 
shares.*** 

A  shareholder  who  has  sold  his  stock  will  not  be  liable  merely  be- 
cause the  transfer  has  not  been  made  on  the  books,  where  he  is  not 
in  any  way  to  blame  for  such  omission.  If  it  affirmatively  appears 
that  he  has  done  all  that  a  careful  and  prudent  business  man  could 
reasonably  do  to  effect  a  transfer  on  the  books  he  cannot  be  held 
liable.**' 

Same — Transfer  to  Person  Incapable  of  Assuming  Liability. 

The  transfer,  to  relieve  the  transferror  from  liability,  must  be  made 
to  some  one  who  is  capable  in  law  of  taking  and  holding  the  stock, 
and  of  assuming  the  transferror's  liability  with  respect  thereto.*** 

Same — Transfer  to  Infant. 

Thus,  a  transfer  to  an  infant,  even  in  ignorance  of  his  minority,  does 
not  relieve  the  transferror  from  liability,  unless  the  transferee  has  at- 
tained his  majority,  and  become  himself  liable  by  ratification.**^ 

Same — Transfer  to  Corporation, 

As  has  been  shown,  it  is  the  general  rule  that  a  corporation  has  no 
power  to  deal  in  its  own  stock.  The  national  banking  act  expressly 
declares  that  national  banking  associations  shall  not  do  so.  A  sale 
or  transfer  of  shares  to  the  corporation  itself,  therefore,  is  illegal,  or 

ISO  Richmond  ▼.  Irons,  121  U.  8.  27,  7  Sup.  Ct  788,  80  L.  Ed.  864;  Price 
y.  Whitney  (G.  C.)  28  Fed.  297 ;  Irons  ▼.  Bank  (G.  G.)  27  Fed.  501 ;  Johnson 
▼.  Bleaching  Go.,  16  Gray  (Mass.)  216;  Harper  v.  Garroll,  66  Minn.  487,  69 
N.  W.  610,  1069;  Giesen  v.  London  &  Northwest  American  Mortg.  Go.,  102 
Fed.  584,  42  G.  G.  A.  515;  Matteson  y.  Dent,  176  U.  8.  521,  20  Sup.  Gt  419, 
44  L.  Bd.  571 ;  Knickerbocker  Trust  Go.  y.  Myers  (G.  G.)  133  Fed.  764.  But 
see,  contra,  Harpold  y.  Stobart,  46  Ohio  St  897,  21  N.  E.  637,  15  Am.  St  Rep. 
618. 

ifti  Johnson  y.  Underhill,  52  N.  Y.  203. 

IBS  Whitney  y.  Butler,  118  U.  8.  655,  7  Sup.  Gt  61,  80  L.  Ed.  266;  Young  y. 
McKay  (G.  G.)  50  Fed.  394;  Hayes  y.  Shoemaker  (G.  G.)  39  Fed.  319;  Ghemical 
Nat  Bank  y.  Golwell,  132  N.  Y.  250,  30  N.  B.  644;  Earle  y.  Garson,  188  U. 
6. 42,  23  Sup.  Gt  254,  47  L.  Ed.  373.  Gf.  Giesen  y.  London  &  Northwest  Ameri- 
can Mortg.  Go.,  102  Fed.  584,  42  G.  G.  A.  515. 

istNickalls  y.  Merry,  L.  R.  7  H.  L.  530;  Symons*  Gase,  5  Gh.  App.  298; 
Weston's  Gase,  5  Gh.  App.  614,  620. 

154  Mann's  Gase,  3  Gh.  App.  459,  note,  1  Gumming,  Gas.  Prly.  Gorp.  942; 
eaaes  eited  in  preceding  note.  Gf.  Foster  y.  Lincoln's  Ex'r,  79  Fed.  170,  24 
a  a  A.  470. 
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at  least,  if  not  expressly  prohibited,  ultra  vires ;  and  a  transfer,  either 
to  the  corporation  itself,  or  to  a  known  trustee  for  it,  is  ineffectual  to 
change  the  relation  of  the  parties,  and  does  not  release  the  transferror 
from  liability  as  a  stockholder  for  the  debts  of  the  corporation.  *•• 
But  it  has  been  held  that  a  corporation  which,  without  authority,  pur- 
chases and  holds  shares  in  another  corporation,  will  be  liable  as  a 
stockholder,  notwithstanding  the  ultra  vires  character  of  the  transac- 
tion.^** If  a  stockholder  acts  in  good  faith  in  selling  his  shares,  even 
though  it  may  be  to  the  president  of  the  corporation,  not  kncrwing 
that  the  purchase  is  really  on  behalf  of  the  corporation,  the  transfer 
is  valid,  and  he  ceases  to  be  a  stockholder  for  any  purpose;  but  in 
such  a  case  the  president  or  other  person  becomes  the  real  trans- 
feree, in  his  individual  capacity,  and  is  substituted  for  the  transferror, 
and  he  becomes  liable  on  die  shares  as  a  stockholder.^*^ 

Same — Transfer  to  Insolvent. 

In  this  country  it  is  generally  held  that  a  stockholder  who  knows 
that  the  corporation  is  insolvent  cannot  transfer  his  shares  to  an  ir- 
responsible or  insolvent  person,  for  the  purpose  of  escaping  liability 
to  creditors  of  the  corporation.  In  such  a  case  the  transfer  is  void  as 
to  the  creditors,  and  the  transferror  remains  liable.  And  it  makes 
no  difference  that  the  transfer  is  "out  and  out,"  se  as  to  divest  the 
transferror  of  all  interest  therein.***  In  England  the  rule  is  differ- 
ent.   It  is  there  held  that  a  stockholder  may  sell  and  transfer  his 

IBB  Johnson  ▼.  Laflln,  5  Dill.  65,  Fed.  Gas.  No.  7,393,  1  Cumming,  Gas.  Priv. 
Gorp.  606;  Johnston  ▼.  Same,  103  U.  S.  800,  26  L.  Ed.  632.     . 

iB«  Gitisens*  State  Bank  ▼.  Hawkins,  18  G.  G.  A.  78,  71  Ted.  369.  The  de- 
cision was  based  on  the  principle  that  "the  doctrine  of  nltra  vires,  when  In- 
Toked  for  or  against  a  corporation,  should  not  he  allowed  to  prevail  when 
it  would  defeat  the  ends  of  Jnstlce,  and  work  a  legal  wrong."    See  ante,  p.  178. 

iBT  Johnson  ▼.  Laflin,  snpra. 

iBsMarcy  ▼.  Glark,  17  Mass.  830;  Nathan  v.  Whltlock,  3  Edw.  Ch.  (N.  T.) 
215,  1  Gumming,  Oas.  Priv.  Gorp.  953;  Bowden  ▼.  Johnson,  107  U.  S.  251,  2 
Sup.  Gt  246,  27  li.  Ed.  386;  Dauchy  v.  Brown,  24  Vt  197;  Stuart  v.  Hayden, 
169  U.  S.  1,  18  Sup.  Gt  274.  42  L.  Ed.  639 ;  Foster  y.  Lincoln's  Ex'r,  79  Fed. 
170, 24  G.  G.  A.  470;  Welch  v.  Sargent,  127  Gal.  72,  59  Pac.  319;  People's  Home 
Sav.  Bank  t.  Rickard,  139  Gal.  285,  73  Pac.  858.  But  see  Ghouteau  Spring  Ga 
V.  Harris,  20  Mo.  382.  Where  a  stockholder  in  a  national  hank,  with  knowl- 
edge of  its  insolyency,  sold  his  stock  to  escape  liability  to  assessment,  and 
two  years  later  the  bank  failed.  In  a  suit  by  the  receiyer  against  him  to  re- 
cover an  assessment  he  was  liable  only  to  creditors  before  the  transfer.  Mc- 
Donald ▼.  Dewey,  202  XT.  S.  510,  26  Sup.  Gt.  731,  50  L.  Ed.  1128.  See,  also, 
Peter  t.  Union  Mfg.  Go.,  56  Ohio  St  181,  46  N.  E.  894.  As  between  the 
corporation  and  the  transferror,  the  corporation  may  be  barred  by  Its  laches 
from  repudiating  the  transfer.  Rochester  &  K.  F.  Land  Go.  ▼.  Raymond,  158 
N.  T.  576,  53  N.  E.  507,  47  L.  R.  A.  24a 
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shares  to  an  insolvent  person,  or  man  of  straw,  and  if  the  transaction 
is  a  bona  fide,  "out  and  out"  sale  and  transfer,  he  cannot  be  held  liable 
to  creditors,  even  though  his  motive  was  to  escape  liability.^'* 

It  has  been  held  that  a  sale  by  a  pledgee  of  stock,  pursuant  to  a 
power  of  sale  in  his  contract,  is  not  voidable,  as  a  fraud  on  creditors 
of  the  corporation,  though  made  to  an  insolvent  person  for  the  pur- 
pose of  escaping  liability.^** 

In  the  absence  of  actual  fraudulent  intent,  the  fact  that  the  trans- 
feree was  insolvent  will  not  prevent  the  transfer  from  being  effectual   . 
so  as  to  release  the  transferror  from  further  liability  as  a  stockholder, 
though  knowledge  of  insolvency  would  be  strong  evidence  of  fraud.^** 

Same — Sham  or  Colorable  Transfers. 

Not  only  in  this  country,  but  in  England  as  well,  it  is  settled  law 
that  in  case  of  a  transfer  to  an  insolvent  or  irresponsible  person,  \i/xLm\. 
the  transaction  is  not  a  bona  fide,  "out  and  out"  sale  and  transfer,  " }]'",„ 
but  a  mere  simulation  to  avoid  appearing  as  a  stockholder,  the  trans- 
ferror will  remain  liable.  Stockholders  have  often  tried  to  escape 
liability  by  thus  transferring  the  shares  g^tuitously  to  their  clerk, 
or  some  other  irresponsible  party.  But  it  has  always  been  held  that 
the  actual  owners  of  stock  cannot  shield  themselves  against  liability 
by  thus  putting  the  title  to  the  stock  in  the  name  of  an  irresponsible 
person.  "Creditors  have  the  right  to  call  upon  the  actual  stockhold- 
ers for  contribution,  and  this  right  cannot  be  defeated  by  a  merely  col- 
orable transfer  of  the  legal  title  to  some  third  party,  who  in  fact  holds 
the  same  for  the  benefit  of  the  real  owner  of  the  stock."  ^'^ 

The  same  is  true  where  a  man  buys  or  takes  stock,  and  has  it  en- 
tered on  the  books  of  the  corporation  in  the  name  of  an  irresponsible 
person,  without  its  ever  having  appeared  on  the  books  in  his  own 
name.  In  such  a  case  the  creditors  of  the  corporation  may  hold  him 
liable.*" 

iB»  De  Pass'  Case,  4  De  6ex  &  J.  544. 

^•0  Holyoke  Bank  y.  Bumham,  11  Oush.  (Mass.)  187;  Magrnder  t.  Ck>lston, 
44  Md.  349,  22  Am.  Rep.  47. 

!•!  Miner  ▼.  Insnrance  Co.,  60  Mo.  55 ;  Sykes  ▼.  HoHoway  (Q  0.)  81  Fed.  432 ; 
Foster  t.  Broas  (Mich.)  79  N.  W.  696;  Barle  v.  Carson,  188  U.  S.  42,  23  Sup. 
Ct  254.  47  L.  Ed.  873. 

!•>  WeUes  ▼.  Larrabee^  86  Fed.  866,  868,  2  L.  R.  A.  471.  See  Hyam's  Case, 
1  De  Ctez,  F.  &  J.  75;  1  Cmnmlng,  Cas.  Prly.  Corp.  944;  WilllamsC  Case,  L. 
R.  9  Bq.  225,  note;  National  Bank  y.  Case,  99  U.  S.  628»  25  L.  Ed.  448,  1  Cam- 
ming, Caa.  Prly.  Corp.  048;  Dayis  y.  Steyens*  17  Blatchf.  259,  Fed.  Ca&  No. 
3,653;  note,  15  C.  C.  A.  136,  137;  Pauly  y.  State  Loan  &  Trust  Co.,  165  U. 
S.  606,  17  Sup.  Ct  465,  41  L.  Ed.  844 ;  Peter  y.  Union  Mfg.  Ca,  56  Ohio  St 
181,  46  N.  E.  894;  American  Alkali  Qo,  y.  Knrtz  (C.  C.)  134  Fed.  663. 

i«t  Dayis  y.  Steyens,  17  Blatchf.  259,  Fed.  Ohm,  No.  3,653. 
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Same — Transfer  after  Suspension  of  Business. 

It  has  been  held  that  after  a  national  bank  has  become  insolvent, 
and  has  closed  its  doors  and  stopped  doing  business,  the  liability  of 
shareholders  to  creditors  is  so  far  fixed  that  any  transfer  at  all  of 
their  shares  will  be  held  fraudulent  and  inoperative  as  against  the 
creditors.***    And  the  same  may  be  said  of  other  corporations.*** 

Pledgees. 

It  is  well  settled,  where  stock  is  transferable  on  the  books  of  the 
corporation,  that,  if  stock  in  a  corporation  is  issued  or  transferred  to  a 
person  in  such  a  way  that  he  appears  on  the  books  as  the  legal  and  ab- 
solute owner,  the  creditors  of  the  corporation  cannot  be  required  to  go 
behind  the  books  and  inquire  into  equities  that  may  exist  between 
him  and  the  corporation,  or  between  him  and  the  person  from  whom 
he  took  the  transfer.    If  he  appears  on  the  books  as  the  legal  and 
real  owner,  he  is,  as  far  as  the  rights  of  corporate  creditors  are  con- 
cerned, a  stockholder,  and  subject  to  the  statutory  liability,  though  he 
may  in  fact  hold  the  stock  merely  as  collateral  security.***    The  chief 
reason  for  this  rule  is  that  the  pledgee,  by  thus  taking  the  absolute 
legal  title,  and  holding  himself  out  as  the  legal  owner  of  the  stock, 
estops  himself  from  setting  up  the  fact  that  he  was  merely  a  pledgee. 
*'The  true  ground  of  liability,  where  it  exists,  is  not  because  the 
pledgee  is  the  owner  in  fact  of  the  stock,  for  he  is  not,  but  the  fact 
that  the  pledgee  has  received  a  transfer  of  the  stock  in  such  form  that 
the  legal  ownership  appears  to  be  in  him ;  and,  by  thus  holding  himself 
out  as  apparent  owner,  he  is  estopped  from  showing  the  contrary."  **^ 
The  rule  ceases  when  the  reason  ceases.    Therefore,  if  there  is  any- 


!•*  Irons  ▼.  Bank  (0.  C.)  17  Fed.  30a 

165  May  Y.  McQuHlan,  129  Mich.  302,  89  N.  W.  45. 

i«e  National  Bank  ▼.  Case,  99  U.  S.  628,  25  L.  Ed.  448,  1  Camming,  Caa. 
Priv.  Corp.  948;  Wlieelock  v.  Kost,  77  111.  296;  Anltman's  Appeal,  98  Pa.  516; 
Addejly  ▼.  Storm,  6  Hill  (N.  T.)  624;  Rosevelt  y.  Brown,  11  N.  T.  148;  United 
States  Trust  Co.  y.  United  States  Fire  Ins.  Cow,  18  N.  Y.  199 ;  National  Com- 
mercial Bank  y.  McDonnell,  92  Ala.  387,  9  South.  149;  Magruder  y.  Colston, 
44  Md.  349,  22  Am.  Rep.  47;  Holyoke  Bank  y.  Bumham,  11  Cush.  (Mass.) 
183;  Crease  v.  Babcock,  10  Mete.  (Mass.)  525;  First  Nat  Bank  y.  Hingham 
Mannfg  Co.,  127  Mass.  563;  Hale  y.  Walker,  81  Iowa,  344,  7  Am.  Rep.  137; 
Sleeper  y.  Goodwin,  67  Wis.  577,  31  N.  W.  335 ;  Hoare's  Case,  2  Johns.  &  H. 
229 ;  Moore  y.  Jones,  8  Woods,  53,  Fed.  Cas.  No.  9,769 ;  note,  15  O.  C.  A.  133, 
134^  State  y.  Bank  of  New  England,  70  Minn.  398,  73  N.  W.  153,  68  Am.  St 
Rep.  538.  "It  is  now  too  well  settled  to  be  any  longer  a  question  that  when 
stock  is  transferred  to  a  man  as  collateral,  and  stands  in  his  name,  he  incurs 
liability  as  a  stockholder  just  as  if  he  were  the  actual  beneficial  owner.  Most 
especially  is  this  Just  and  right  as  to  creditors  who  trust  to  his  name,  and 
haye  no  notice  of  the  secret  trust  upon  which  the  stock  is  held.**  Aaltman'a 
Appeal,  supra. 

laT  Welles  y.  Larrabee  (O.  C.)  36  Fed.  866,  2  L.  B.  A.  471. 
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thing  on  the  stock  books  of  the  corporation  showing  that  the  trans- 
fefee_lakes  as  pledgee,  he  incurs  iid  liatJllicy.**' '  As  was  said  "by  ^e 
suprane  court  of  the  TJniFed  States,  "ifhas'never,  to  our  knowledge, 
been  held  that  a  mere  pledgee  of  stock  is  chargeable,  where  he  is  not 
registered  as  owner."  *••  A  pledgee,  for^ instance,  is  not  liable  if  the 
stock  stands  in  his  name  on  the  books  "as  pledgee,"  or  if  it  expressly 
appears  to  be  held  "as  collateral,"  ^^* 

-^  Under  a  statute  rendering  stockholders  liable  for  corporate  debts, 
but  providing  that  no  person  holding  stock  as  collateral  security  shall 
be  personally  subject  to  such  liability,  but  the  person  pledging  such 
stock  shall  be  considered  as  holding  the  same,  it  has  been  held  that 
the  pledgee  of  shares  cannot  be  held  liable  as  a  shareholder.*^*  And 
it  has  also  been  held  that  this  is  true  where  the  shares  are  issued  by 
the  corporation  itself  as  collateral.*^* 

Trustees,  Executors,  Agents,  etc. 

The  same  doctrine  applies,  in  the  absence  of  special  statutory  pro- 
vision, where  stock  is  held  in  trust.  A  person  who  appears  on  the 
books  of  the  corporation  as  the  absolute  owner  of  stock  will  be  per- 
sonally liable  to  the  creditors  of  the  corporation,  although  he  may  in 
fact  hold  the  stock  as  trustee,  personal  representative,  guardian, 
etc.*^'  But,  by  the  weight  of  authority,  if  he  appears  on  the  books  as 
holding,  not  in  his  own  right^n5ut~as  "trustee,"  "executor,^^  etc.,  ne 
will  not  be  personally  liable.*^*    Of  course,  he  may  be  liable  in  his 

i««  Anderson  ▼.  WarehoDse  Co.,  Ill  U.  S.  479,  4  Sup.  Ct  626,  28  L.  Ed.  478; 
Beal  y.  Bank,  16  a  C.  A.  128,  67  Fed.  816 ;  Henkle  y.  Manufacturing  Co.,  89 
Ohio  St  547;  First  Nat  Bank  y.  Hlngham  Manufg  Ca,  127  Mass.  563;  note, 
16  C.  C.  A.  134 ;  Panly  y.  State  Loan  &  Trust  Co.,  166  U.  S.  606,  17  Sup.  Ct 
466,  41  L.  Ed.  844.  If  the  stock  ledger  shows  that  one  to  whom  a  certificate 
was  Issued  is  pledgee,  it  is  sufficiently  shown,  through  the  certificate,  the  book 
from  which  it  was  taken  and  other  books  of  the  corporation  set  him  down  as 
an  ordinary  stockholder.  In  re  Noyes  Bros.  (D.  C.)  186  Fed.  977.  But  see 
Grew  y.  Breed,  10  Mete.  (Mass.)  669. 

!••  Anderson  y.  Warehouse  Co.,  supra. 

iTo  See  cases  in  note  168»  supra. 

iTi  McMahon  y.  Macy,  61  N.  Y.  166;  Union  Say.  Ass'n  t.  Sellgman,  92  Mo. 
636,  16  S.  W.  630,  1  Am.  St  Rep.  776;  Bnrgess  y.  Sellgman,  107  U.  S.  20,  2 
Sap.  Ot  10,  27  L.  Ed.  369 ;    Matthews  y.  Albert  24  Md.  527. 

ITS  Union  Say.  Ass'n  y.  Sellgman,  supra;  Burgess  y.  Seligman,  supra;  Mat- 
thews y.  Albert  supra. 

1T8  See  Adderly  y.  Storm,  6  Hill  (N.  Y.)  624;  Welles  y.  Larrabee  (C.  C.)  36 
Fed.  866,  2  L.  R.  A.  471 ;  Crease  y.  Babcock,  10  Mete.  (Mas&)  626,  646;  Grew 
y.  Breed,  Id.  669;  United  States  Trust  Co.  y.  United  States  Fire  Ins.  Co.,  18 
N.  Y.  199;  Kerr  y.  Urie,  86  Md.  72,  37  Atl.  789,  38  L.  R.  A.  119,  63  Am.  St 
Rep.  493 ;  Foote  y.  Illinois  Trust  &  Sayings  Bank,  194  111.  600,  62  N.  E.  834. 

IT 4  Welles  y.  Larrabee  (C.  C.)  36  Fed.  866,  2  L.  R.  A.  471 ;  dictum  In  Adder- 
ly y.  Storm,  6  Hill  (N.  Y.)  62&    Contra,  Grew  y.  Breed,  10  Mete.  (Mass.)  669. 
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representative  capacity,  to  the  extent  of  the  trust  estate.^^*  It  is 
sometimes  expressly  provided  by  statute  that  persons  holding  stock 
as  executors,  trustees,  etc.,  shall  not  be  personally  subject  to  any  lia- 
bilities as  stockholders,  but  that  the  estates  and  funds  in  their  hands 
shall  be  liable.*" 

A  broker  or  other  agent  who  purchases  stock  for  his  customer,  but 
who  takes  the  title  in  his  own  name,  on  the  stock  book  of  the  com- 
pany,  is  liable  as  a  stockhoJder.^^^ 

Election  between  Apparent  and  Real  Owner. 

Where  the  person  who  appears  on  the  books  of  the  corporation  as 
the  owner  of  stock  is  not  the  r^l  Qffner.  creditors  cannot  hold  both 
him  and  the  real  owner  to  the  statutory,  liability ;  nor  can  they  hold 
one  of  them  after  an  unsuccessful  attempt,  with .  knowledge  of  the 

t  elect  betweei^ienr^Tnus^K 


facts,  to  hold  the  other.  They  must 
was  neld  that  a  person  who  was  entered  on  the  books  of  a  national 
bank  as  the  owner  of  stock,  but  who  was  admitted  to'hold  the  stock  in 
trust  for  the  real  owner,  could  not  be  held  liable  to  creditors  of  the 
bank  after  the  real  owner  had  been  proceeded  against  to  judgment, 
though  nothing  was  realized  upon  the  judgment.^^' 

Assignees  in  Bankruptcy  or  Insolvency, 

The  assignees  in  bankruptcy  or  insolvency  of  a  stockholder  are  not 
subject  to  the  statutory  liability  of  the  banlo-upt  or  assignor  for  debts 
of  the  corporation.*^*  It  has  been  so  held  even  where  the  assignee 
had  attended  and  voted  at  meetings  of  the  corporation,  and  done  other 
acts  of  ownership  of  the  stock*  •• 

Married  Women. 

Where  a  married  woman  is  not  only  capable  of  holding  stock  in  a 
corporation,  but  is  also,  by  statute,  capable  of  contracting  as  a  feme 
sole,  it  is  clear  enough  that  she  may  be  held  liable  as  a  shareholder 
to  the  creditors  of  a  corporation.  The  question  is  not  so  dear,  how- 
ever, in  those  jurisdictions  where  the  common-law  disability  of  mar- 
ried women  to  contract  has  not  been  wholly  removed.  In^the  federal 
courts  it  is  held  that,  where  a  married  woman  is  capable  ot  holdmg 
stock  in  a  corporation,  she  may  be  held  liable,  as  a  shareholder  in  a 


IT 6  See  Richmond  ▼.  Irons,  121  U.  S.  27,  7  Sap.  Gt  788,  90  L.  Ed.  884; 
Sayle{)  v.  Bates,  15  R.  I.  842,  5  AU.  497. 

1T6  There  is  such  a  proyision  in  the  national  banking  act  Bev.  St  U.  8. 
I  5152  [U.  8.  Gomp.  St  1901,  p.  S465]. 

ITT  McKim  y.  Olenn,  66  Md.  479,  8  Atl.  180. 

iTi  Yardley  v.  Wilgos  (0.  G.)  66  Ted.  966. 

IT*  American  File  Oo.  y.  Garrett  HO  U.  S.  288^  4  Snp.  Ct  90,  28  L.  Ed.  149; 
Qray  y.  Goffln,  9  Gosh.  (Mass.)  192. 

ISO  Gray  y.  Goffln,  9  Gnsh.  (Mass.)  192. 
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national  bank,  for  the  contracts  and  debts  of  the  bank,  e^n  thougji, 
by  ttii^  \\m  of  (In  partimlflr  jurisdiction,  she  may  not  have  tlie  ca- 
Opacity  tocontract  The  reason  that  she  may  be  held  is  that  her  lia- 
bihty  IS  imposed  by  the  statute,  and  does  not  rest  upon  contract.^  "^ 
The  same  rule  must  apply  to  other  corporations. 

Death  of  Stockholder — Survival  of  Liability. 

If  the  liability  imposed  by  a  statute  upon  a  stockholder  for  debts 
of  the  corporation  is  contractual,  the  cause  of  action  does  not  abate 
upon  his  death,  but  survives,  and  may  be  enforced  against  his  personal 
representatives.^'*  But  if,  on  the  other  hand,  the  liability  is  penal,  it 
is  within  the  rule,  "Actio  personalis  moritur  cum  persona,"  and 
abates.^ ••  The  estate  of  a  deceased  stockholder  is  liable  for  debts 
contracted  after  his  death,  and  while  it  owns  the  stock.^** 

Forfeiture  of  Stock. 

One  whose  stock  is  forfeited  for  nonpayment  of  calls  is  not  Habit  to 
creditors  either  for  the  unpaid  balance  of  his  subscription,  or  under 
statutes  imposing  additional  liability,  where  the  forfeiture  is  such  as 
to  deprive  the  stockholder  of  his  character  as  such;  but  this  is 
true  only  when  the  forfeiture  is  in  good  faith,  and  not  collusive  or 

fraudulent.**' 

• 

Holders  of  Unauthorised  Stock. 

Holders  of  certificates  of  unauthorized  stock,  as  of  an  unauthor- 
ized increase  of  stock,  incur  no  liability  by  virtue  thereof  to  cred- 
itors who  did  not  rely  on  the  validity  of  the  stock,  so  as  to  give  rise  to 
an  estoppel  on  the  part  of  the  holders  to  deny  its  validity.* ••  If  there 
was  no  power  at  all  to  increase  the  stock,  no  estoppel  can  arise  as 
against  creditors,  for  they  are  chargeable  with  notice  of  the  want  of 
power.**^  Where,  however,  the  increase  was  within  the  power  of 
the  corporation,^  that  it  could  have  lawfully  been  made,  but  the 

i»i  Witters  Y/  Sowles  (C.  O.)  82  Fed.  767;  Id.,  86  Fed.  640,  1  L.  B.  A.  64; 
Keyser  t.  Hitz,  183  U.  8. 188»  10  Sup.  Ct  290,  88  U  SkL  581 ;  Bobinaon  t.  Tnr- 
rentine  (O.  Q)  60  Fed.  664 ;  note,  16  0.  G.  A.  182,  188;  In  re  Reciprocity  Bank, 
22  N.  Y.  9 ;   Sayles  t.  Bates,  16  B.  I.  842,  6  Atl.  497. 

18S  Bichmond  ▼.  Irons,  121  U.  S.  27,  7  Sup.  Ct  788,  80  L.  Bd.  864;  Oocliran 
Y,  Wiechers,  119  N.  Y.  899,  28  N.  E.  808,  7  L.  B.  A.  668;  Orew  ▼.  Breed,  10 
Mete.  (Mass.)  669;  Mechanics*  Sav.  Bank  t.  Fidelity  Ins.,  Tnut  &  Safe  De- 
posit Co.  (C.  C.)  87  Fed.  118 ;  Potter  ▼.  Mortimer,  114  IVL  App.  422,  affirmed 
213  111.  178,  72  N.  B.  817. 

ist  Diyersey  v.  Smith,  108  111.  878,  42  Am.  Bep.  14;  Id.,  0  111.  App.  487. 

184  Bailey  T.  Hollister,  26  N.  Y.  112. 

18B  Mills  T.  Stewart,  41  N.  Y.  384.  See  ante,  p.  809,  as  to  forfeitoret,  and 
their  effect 

i8«  Sayles  y.  Brown  (a  0.)  40  Fed.  & 

187  Scovlll  V.  Thayer,  106  U.  S.  148,  26  L.  Ed.  968. 
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corporation  merely  failed  to  take  the  preliminary  steps  required  by 
the  charter,  so  that  the  creditors  were  misled,  the  holders  will  be 
estopped  to  deny  the  validity  of  the  stock  to  escape  liability/** 


8AMB-.WHO  MAT  EHTOBCnB  8TATUTORT  UABUJTT. 

232.  ITnlcaa  othmrwiam  proTlded,  no  one  bvtaeredltor  ean  enf  oree  tMe 

•tatutoryHaliility  of'a'ftoeniblSer.  IT  eannov  oe  enzoTeea  0y 
the  eorporauoBy  nor  by  its  assicnee  for  the  benellt  of  oroditors, 
nor  by  its  asslcT&oo  in  bonkmptey  or  inaolToaey,  nor  m  roootvor. 

233.  A  stoekbolder  who  is  also  a  creditor  is  entitled  to  the  benefit  of 


tbe  ftatuie.  " 

The  statutory  liability  of  stockholders  for  the  debts  of  the  cor- 
poration is  created  in  favor  of  the  creditors  of  the  corporation,  and 
not  in  any  legal  sense  for  the  benefit  of  the  corporation.  It  is  not 
like  the  liability  of  stockholders  for  unpaid  subscriptions.  The  lia- 
bility is  to  the  creditors,  and  not  to  the  corporation.  It  follows  that 
the  liability  can  be  enforced  only  by  the  creditors.  In  the  absence  of  a 
statute  authorizing  it,  it  cannot  be  enforced  by  the  corporation,  nor  by 
its  assignee  for  the  benefit  of  creditors,  nor  by  its  receiver  or  assignee 
in  bankruptcy.  Neither  the  corporation  nor  its  assignee  or  receiver  has 
any  legal  or  equitable  title,  right,  or  interest  therein.*"*  Sometimes 
the  right  to  enforce  this  liability  is  expressly  given  by  statute  to  others 
than  the  creditors.*** 

Stocklwlders  Who  are  Creditors  or  Officers. 

Under  a  statute  making  stockholders  liable  for  the  debts  of  the 
corporation  to  the  extent  of  their  shares,  in  addition  to  the  amount 
that  may  be  due  on  their  shares,  stockholders  who  are  themselves 

i»«  Veeder  ▼.  Mndgett,  95  N.  T.  205. 

i««Dutcher  v.  Bank,  12  Blatclif.  435,  Fed.  Cas.  No.  4,203;  Bristol  v.  San- 
ford,  12  Blatehf.  341,  Fed.  Gas.  No.  1,893;  Jacobson  ▼.  Allen  (G.  G.)  12  Fed. 
454;  Farnsworth  ▼.  Wood,  91  N.  Y.  308;  Minneapolis  Baseball  Go.  v.  Glty 
Bank,  66  Minn.  441,  69  N.  W.  331,  38  L.  B.  A.  415 ;  Runner  v.  Dwiggins,  147 
Ind.  238,  46  N.  E.  580,  36  L.  B.  A.  645;  Hancock  Nat  Bank  v.  Ellis,  172 
Mass.  39,  51  N.  E.  207,  42  L.  R.  A.  396,  70  Am.  St  Rep.  232;  Hirshfeld  v. 
Fitzgerald,  157  N.  Y.  166,  51  N.  B.  997,  46  L.  R.  A.  839 ;  Mechanics'  Say.  Bank 
y.  Fidelity  Ins.,  Trust  &  Safe  Deposit  Co.  (G.  G.)  87  Fed.  113.  Gontra,  Smath- 
ers  y.  Western  Carolina  Bank,  135  N.  G.  410,  47  S.  E.  893. 

i»o  See  Story  y.  Fnrman,  25  N.  Y.  214;  Howartb  y.  EUwanger  (G.  G.)  86 
Fed.  54 ;  Kissebeth  y.  Prescott  (G.  G.)  95  Fed.  857 ;  Hale  y.  Hardon,  95  Fed. 
747,  37  G.  C.  A.  240;  Straw  &  E.  Mfg.  Go.  y.  L.  D.  Kilboume  Boot  ft 
Shoe  Go.,  80  Minn«  125,  83  N.  W.  86 ;  Childs  y.  Gleayes,  95  Me.  4^  60  Atl. 
714. 
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• 

creditors  are  entitled  to  come  in  equally  with  the  other  creditors.**^ 
A  creditor  is  not  debarred  from  enforcing  the  liability  because  he  is  a 
director.***  It  has  been  held  that  such  a  statute  is  not  intended  to, 
and  does  not,  include  directors  to  whom  the  corporation  is  indebted  for 
salaries.***  When  a  stockholder  who  is  liable  severally  and  jointly  with 
the  other  stockhoigei's'TofnBie'"debts  of  the  corporation  is  himself  a 
cfeditor  of  the  ^qrflQrati^Qf  h<>  cannot  generally  maintain  an  action  at 
"law  against  another  stockholder,  or  seize  his  property  on  execution, 
where  that  remedy  is  given  creditors ;  for  that  would  enable  him  to  col- 
lect from  one  stockholder  not  only  all  that  such  stockholder  is  ulti- 
mately bound  to  pay,  but  also  all  that  the  entire  body  of  stockholders, 
including  himself,  is  bound  to  pay,  thus,  as  it  was  put  by  Judge  Thomas, 
"collecting  with  his  right  hand  what  he  must  pay  wiUi  his  left"  H^s 
remedv  is  bv  bill  in  equity  for  contribution.*** 

SAME— BEMEDEE8  OF  GREDITOB8  AGAINST  STOGKHOI.DEIt8. 

234L  Tlie  liabilitj  of  atocklLolders  on  aooount  of  their  stock  may  be 
enforced  in  an  action  at  lair  by  a  receiver  or  an  aiiignee  in 
bankruptcy  or  iniolvency,  or  an  aiilsnee  nnder  a  volnntary 
aesisnment  for  the  benefit  of  creditcrf«;  bnt  only  ereditore  can 
enforce  the  etatntory  liability,  nnleee  otkerwiae  provided. 

236*  To   enforce   tke  comnion-law  liability  of  itockholdere  on  tkeir 

■nbecriptione,  creditore 
(a)  Cannot  maintain  an  action  at  law,  nnleee  allowed  to  do  so  by 

•tatnte. 
Ob)  Bnt  tkey  may  maintain  a  bill  in  equity, 
(e)  By  tke  weigkt  of  antkority,  tke  init  mnet  be  in  tke  natnre  of  a 

creditore'  bill,  on  bekalf  of  all  creditors  wko  may  come  in. 

(d)  By  tke  weigkt  of  antkority,  all  tke  etockkoldere  need  not  be 

made  parties,  bnt  tke  snit  may  be  brenskt  against  a  single 
stockkolder,  leaving  kini  to  seek  contribntion  f^om  tke  otkers. 

(e)  Tke  corporation  mnst  be  nuide  a  party,  bnt  its  nonjoinder  niay 

be  waived  by  tke  stookkolder. 

(f)  Statutory  remedies  are  given  in  sonte  states,  bnt  tkey  do  not  ex«- 

olnde  tke  remedy  in  equity,  unless  by  tkeir  express  terms. 

236.  Tke  remedy  of  creditors  to  enforce  tke  statutory  liability  will 
depend  upon  tke  nature  of  tke  liability,  unless  tke  remedy  is 

1*1  Briggs  V.  Pennlman,  8  Ck>w.  (N.  Y.)  887,  18  Am.  Dec.  454;  Oswald  v. 
Minneapolis  Times  Ck>.,  65  Minn.  249,  68  N.  W.  15. 

102  Janney  v.  Minneapolis  Industrial  Exposition,  79  Minn.  488,  82  N.  W.  984, 
60  L.  R.  A.  273. 

i»s  McDowall  V.  Sfaeehan,  129  N.  Y.  200,  29  N.  E.  299. 

!•*  Thayer  v.  Tool  Ca,  4  Gray  (Mass.)  75,  78.  And  see  Blsslt  v.  Navigation 
CJo.  (C.  C.)  15  Fed.  353 ;  Bailey  v.  Bancker,  3  Hill  (N.  Y.)  188,  38  Am.  Dec.  625 ; 
Cocking  V.  Ward  (Tenn.  Ch.  App.)  48  S.  W.  287;  Mllford  Sav.  Bank  v. 
Joslyn,  59  Kan.  778^  53  Pac.  756.   Cf.  Myers  v.  Sierra  VaL  Stock  &  Agricnltaral 
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preMrilMd  I17  ihm  atatat*.    ThovsH  thmw  is  eoaf  «•!•&  aad 
mot  la  the  ■>— ,  by  tko  w«lcHt  of  antliaiity, 

(a)  If  the  statato  ygascrib—  a  vesMdy  It  Ifl  exclaslTe. 

Gi)  If  the  object  of  the  statute  is  to  prortde  a  faad  oat  of  wldeb  all 
tbe  creditors  are  to  be  paid  pro  rata,  and  to  laake  the  stoolL* 
Holders  contribikte  to  it  ia  proportion  to  their  ftoeh,  the| 


dy  is  by  genend  creditors*  Ull,  or  salt  of  that  aataroy  and 
action  at  law  by  a  single  creditor  will  not  lie*     Nor  can  the 
eredito»s  severally  maiataia  a  bill  in  eqaity  asaiast  the  stocfe- 
holders, 
(e)  Bat   if   eaeh   stoehholder  is   made  sererally   liable   direetly   t« 
creditors,  and  his  itaniuty  is  iizea*  aaa  aoes  ai 
the  liability  of  the  others,  any  creditor  who  has  observed 


ditioas  preeedeat*  may  sae  a  siiicla  stoehholder  at  law. 


(d}  la  sach  a  ease  eaeh  stoehholder  mast  be  saed  separately* 

(a)  la  saoh  a  ease  some  ooavts  hold  that  an  action  at  law  is  the  oaly 

reaiedy,  while  others  allow  an  aetiaa  at  law,  or  a  salt  in  eqaity, 

at  the  optica  of  the  creditor* 


230%.  Statates  imposias  liability  apom  stochholders  have  ao 

territorial  opcratioa*  If  they  are  penal,  the  liability  created 
by  them  will  not  be  enforced  in  another  state  |  bat  if  they  are 
coatraotaal,  imposing  aa  absdate  and  direct  liability  apon 
stochholders  in  favor  of  creditors,  the  liability  may  be  ea* 
forced  in  another  state,  aaless  the  statato  has  provided  for  its 
oaf oroement  by  a  partioalar  form  of  procedare  whioh  can  be 
parsaed  only  la  the  home  state. 

Common-Law  Liability  on  Subscriptions,  etc. — Action  by  Assignee 
for  Creditors  or  in  Bankruptcy. 

Unpaid  subscriptions,  being  a  part  of  the  assets  of  the  corporation 
for  the  payment  of  its  debts,  pass  to  the  assignee  under  a  general  as- 
signment for  the  benefit  of  creditors,  and  may  be  enforced  by  him  for 
the  creditors.^**  And  they  also  pass  to,  and  an  action  may  be  main- 
tained by,  an  assignee  in  bankruptcy  or  receiver  of  the  corporation.* •• 
In  these  cases  the  assignee  or  receiver  stands  in  the  place  of  the  cor- 

ABB*n,  122  Gal.  669,  55  Pac.  688.  It  was  held  in  a  later  Maasachaaetts  case 
that  a  creditor,  who  is  also  a  member  of  a  corporation,  cannot  maintain  a 
bill  in  equity  to  enforce  the  personal  liability  of  the  stockholders  under  a 
statute  making  them  liable  for  debts  incurred  before  payment  in  full  of  the 
capital  stock,  and  that  one  to  whom  a  stodkholder  creditor  has  assigned  his 
claim,  for  the  sole  purpose  of  enabling  him  to  bring  such  a  suit,  Is  in  no  better 
position.    Potter  t.  Machine  Co.,  127  Mass.  582,  84  Am.  Rep.  428. 

*A8  to  necessity  for  Judgment  and  execution  unsatisfied  against  the  cor- 
poration, see  post,  p.  584. 

!••  Oermantown  Pass.  Ry.  Go.  t.  Fitler,  60  Pa.  124,  100  Am.  Dec  546; 
Gltizens*  &  Miners*  Say.  Bank  &  Trust  Go.  ▼.  Gillespie,  115  Pa.  664^  9  Atl.  78; 
Ghamberlain  v.  Bromberg,  83  Ala.  576,  8  South.  484. 

i»6  ScoviU  T.  Thayer,  105  U.  8.  143,  26  L.  Bd.  968;  Sawyer  ▼.  Hoag,  17 
WalL  610,  21  L.  Bd.  781,  1  Gumming,  Gas.  Priy.  Gorp.  818;  Dayton  t.  Borst, 
81  N.  T.  480. 
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poration,  and  is  the  only  party  to  sue  for  unpaid  subscriptions.^*^  He 
may  maintain  an  action  at  law.  He  is  not,  like  a  creditor,  bound  to 
sue  in  equity. 

Same-^AcHon  at  Law  by  Creditors. 

Sometimes,  by  statute,  creditors  of  a  corporation  are  given  a  rem- 
edy by  action  at  law  or  garnishment  to  subject  unpaid  subscriptions 
to  stock  to  the  satisfaction  of  their  claims,  when  they  have  exhausted 
their  remedies  against  the  corporation.^*'  But  at  common  law  a  cred- 
itor cannot  maintain  an  action  at  law  against  stockholders  for  unpaid 
subscriptions,  for  there  is  no  privity  of  contract  between  them,  and, 
furthermore,  unpaid  subscriptions  cannot  thus  be  appropriated  by 
one  creditor  to  the  exclusion  of  the  others.  As  was  pointed  out  by 
Chief  Justice  Waiter  "The  liability  of  stockholders  to  creditors  for 
unpaid  subscriptions  is  through  the  corporation,  not  direct.  "^  *  * 
The  stockholder  is  liable  to  the  extent  that  the  subscription  repre- 
sented by  his  stock  requires  him  to  contribute  to  the  corporate  funds, 
and,  when  sued  for  the  money  he  owes,  it  must  be  in  a  way  to  put 
what  he  pays  directly  or  indirectly  into  the  treasury  of  the  corporation 
for  distribution  according  to  law."  He  then  adds  that  "no  one  cred- 
itor can  assume  that  he  alone  is  entitled  to  what  any  stockholder 
owes,  and  sue  at  law,  so  as  to  appropriate  it  exclusively  to  himself."  ^** 

Same — General  Creditors^  Bill  in  Equity — Suit  for  Appointment  of 

Receiver. 

All  the  courts  agree  that  a  judgment  creditor  of  a  corporation,  who 
has  exhausted  his  remedy  at  law,  may  maintain  a  suit  in  equity  on 
his  own  behalf,  and  on  behalf  of  such  other  creditors  of  the  corpora- 
tion as  may  become  parties  with  him,  against  the  corporation  and  its 
delinquent  stockholders,  and  have  a  decree  that  an  account  of  the 
assets  and  debts  of  the  corporation  be  taken,  and  that  the  stock- 
holders pay  in  so  much  as  may  be  due  from  them,  respectively,  to  the 
corporation  on  account  of  their  capital  stock,  or  on  account  of  prop- 
erty unlawfully  distributed  to  them,  as  may  be  sufficient  to  pay  the' 
debts  of  the  complainant  and  such  other  creditors  as  may  join.*®* 

fi  Ranklne  ▼.  EHJott,  16  N.  Y.  877. 

i*s  See  World*B  Fair  Excursion  &  Transportation  Boat  Co.  t.  Gasch,  162 
111.  4Q2,  44  N.  E.  724 ;  Henderson  y.  Hall,  1S4  Ala.  466,  82  South.  840,  63  L. 
B.  A.  678. 

f  Patterson  ▼.  I^ynde,  106  U.  8.  620,  1  Sup.  OL  482,  27  U  Ed.  266;  Ladd  ▼. 
Cartwright,  7  Or.  829;  Bnmdage  ▼.  Mining  Ca,  12  Or.  822,  7  Pac.  814. 

s«o  See  Burke  t.  Smith.  16  Wall.  890,  21  L.  Bd.  861;  Ogilyle  y.  Insurance 
Co.,  22  How.  880,  16  L.  Bd.  849,  1  Cumming,  Cas.  Priy.  Corp.  814;  Brlggs  v. 
Penniman,  8  Cow.  (N.  Y.)  887,  18  Am.  Dec.  454;  Hatch  y.  Dana,  101  U.  S. 
205,  25  L.  Ed.  886;  Holmes  y.  Sherwood  (0.  C.)  16  Fed.  725;  Bissit  y.  Nayiga- 
tion  Co.  (C.  C.)  15  Fed.  858 ;  Spear  y.  Grant,  16  Mass.  9;  Mann  y.  Pents,  8  N. 
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The  bill  must  be  a  general  creditors'  bill,  so  as  to  allow  other  creditors 
to  come  in;  for  all  the  creditors  are  entitled  to  share  in  the  assets 
of  the  corporation,  and  one  cannot  appropriate  the  whole,  or  more 
than  his  proportion.**^  A  creditor,  instead  of  maintaining  such  a  suit 
may  sue  for  the  appointment  of  a  receiver  to  collect  and  distribute 
the  assets  of  an  insolvent  corporation,  including  unpaid  subscrip- 
tions.*** 

Same — Parties. 

By  the  great  weight  of  authority,  a  creditor  may,  by  a  general  cred* 
itors'  bill,  proceed  against  a  single  delinquent  stoddiolder  of  an  in- 
solvent corporation,  and  compel  him  to  pay  the  whole  amount  due 
from  him  to  the  corporation  on  account  of  his  subscription,  or  on  ac- 
count of  corporate  property  unlawfully  received  by  him,  if  necessary 
in  order  to  satisfy  his  debt,  without  msiking  other  stockholders  parties^ 
and  without  any  accotmt  being  taken  of  other  indebtedness  of  the 
corporation,  the  stockholder  proceeded  against  being  left  to  pursue 
his  remedy  against  the  other  stockholders  for  contribution.*®* 

In  Pennsylvania  and  in  otlier  states,  it  seems,  the  rule  is  different. 
It  is  there  held  that  a  bill  filed  by  a  creditor  of  an  alleged  insolvent 
corporation  against  one  or  several  stockholders,  to  compel  payment  of 
their  subscriptions,  is  a  proceeding  to  enforce  the  equifable  obliga- 
tions of  the  stockholders,  and  that,  inasmuch  as  only  so  much  of  the 
unpaid  capital  as  is  necessary  for  the  payment  of  debts  can  be  called 
in,  and  that  can  be  done  only  when  all  the  other  assets  are  exhausted, 
an  account  must  be  taken  of  the  amount  of  debts,  assets,  and  unpaid 
capital,  and  a  decree  be  made  for  an  assessment  of  the  amount  due  by 

Y.  416;  Hastings  ▼.  Drew,  76  N.  Y.  9;  Wetherbee  ▼.  Baker.  35  N.  J.  Bq.  501; 
Adler  v.  Manufacturing  Co.,  18  Wis.  63;  Barron  ▼.  Paine,  83  Me.  312.  22  AtL 
218;  Henry  v.  Railroad  Co.,  17  Ohio,  187;  Umsted  v.  Buskirk,  17  Ohio  St. 
113;  Payne  y.  Bullard,  23  Miss.  88,  55  Am.  Dec.  74;  Brundage  v.  Mining  Go., 
12  Or.  322,  7  Pac.  814 ;  Martin  ▼.  South  Salem  Land  Co.,  94  Va.  28,  26  S.  B. 
591. 

SOI  See  Patterson  ▼.  Lynde,  106  U.  S.  520,  1  Sup.  Gt  432,  27  U  Eld.  265; 
Wetherbee  ▼.  Baker.  85  N.  J.  Eq.  501;  Cleveland  BoUing-Mill  Co.  v.  Texas 
&  St.  L.  Ry.  Co.  (C.  C.)  27  Fed.  250;  First  Nat  Bank  v.  Pea-ey  (O.  O.)  75  Fed. 
154. 

»•«  Rankine  v.  Elliott,  16  N.  Y.  377;  Mann  ▼.  Pentz,  8  N.  Y.  415;  Dayton 
▼.  Borst,  31  N.  Y.  435;  Brassey  v.  Railroad  Co.  (a  C.)  19  Fed.  663.  See  Foe- 
dick  V.  Schall,  99  n.  S.  235,  25  L.  Ed.  339;  Piatt  ▼.  Railroad  Co.  (a  C.)  65 
Fed.  872. 

2o«  Hatch  ▼.  Dana,  101  U.  S.  205.  25  t».  Ed.  885;  Ogilvie  v.  Insurance  Co, 
22  How.  380,  16  L.  Ed.  849,  1  Crmmiing,  Cas.  Priv.  Coinp.  814;  Marsh  ▼.  Bur- 
roughs, Fed.  Cas.  No.  9,112;  Holmes  v.  Sherwood  (O.  C.)  16  Fed.  725;  Bart- 
lett  V.  Drew,  57  N.  Y.  587;  Pierce  v.  Construction  Co.,  38  Wis.  253;  Balnea 
V;  Babcock,  95  Cal.  581,  27  Pac.  675,  30  Pac.  776,  29  Am.  St  Rep.  158;  Bnind« 
age  V.  Mintag  Co.,  12  Or.  322,  7  Pac.  314. 
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each  stockholder.***  This  does  not  apply  where  an  assignee  for  the 
benefit  of  creditors  sues  to  recover  unpaid  subscriptions,  and  the 
whole  of  them  is  required  to  pay  the  debts  of  the  company.**' 

The  corporation  must  be  made  a  party  to  a  suit  by  its  creditor 
against  delinquent  stockholders,  for  otherwise  it  would  not  be  bound 
by  the  judgment  therein.  But,  if  a  stockholder  sees  fit  to  go  to  trial 
and  judgment  without  objecting  to  the  nonjoinder  of  the  corporation, 
he  cannot  afterwards  complain.*** 

Same — Necessity  for  Calls, 

Where,  by  the  charter  or  by-laws,  or  by  the  terms  of  the  subscrip- 
tion itself,  a  call  is  necessary  to  render  a  subscriber  liable  on  his  sub- 
scription,**^ an  unpaid  subscription  cannot  be  enforced,  either  by  an 
assignee  for  the  benefit  of  creditors,  or  by  a  creditor,  until  a  call  has 
been  duly  made.***  But  a  court  of  equity  will  compel  the  directors  to 
make  the  calls  necessary  to  render  subscribers  liable,***  or  it  will,  in 
effect,  make  the  call  itself,  by  a  decree  calling  upon  the  subscribers  to 
pay.    Calls  in  such  a  case  need  not  have  been  made  by  the  company.*^* 

Same — Statutory  Remedies. 

In  some  states  statutory  remedies  are  given  creditors  of  a  corpora- 
tion, against  delinquent  stockholders,  which  do  not  exist  at  common 
law,  nor  in  equity  without  the  aid  of  the  statute.  Sometimes  an 
action  at  law  is  allowed  directly  against  the  delinquent  stockholder, 
or  the  process  of  garnishment  is  allowed.  Sometimes  a  creditor  who 
has  recovered  judgment  against  the  corporation,  on  which  execution 
has  been  returned  unsatisfied,  is  allowed  to  issue  execution  directly 
against  the  stockholders.  Unless  the  statutory  remedy  is  expressly 
made  exclusive,  it  does  not  prevent  a  creditor  from  pursuing  his  equi- 
table remedy.*** 

504  Lane's  Appeal,  106  Pa.  49,  51  Am.  Rep.  166 ;  BelPs  Appeal,  115  Pa.  88, 
8  Atl.  177,  2  Am.  St.  Rep.  532;  Wetherbee  v.  Baker,  85  N.  J.  Eq.  501. 

>05  Citizens'  &  Miners'  Sav.  Bank  &  Tmst  Ck>.  y.  Oillespie,  115  Pa.  564,  9 
Atl.  73. 

»oe  Potter  v.  Dear  (Cal.)  27  Pac.  676;  Id.,  95  Cal.  578,  80  Pac.  777;  Wether- 
bee ▼.  Baker,  35  N.  J.  Eq.  501. 

SOT  Ante,  p.  812,  as  to  the  necessity  for  calls. 

505  Germantown  Pass.  Ry.  Co.  v.  Fltler,  60  Pa.  124,  100  Am.  Dec.  546. 
S09  Germantown  Pass.  Ry.  Co.  ▼.  Fltler,  60  Pa.  124, 100  Am.  Dec.  546. 

>io  Hatch  y.  Dana,  101  U.  S.  205,  25  L.  Ed.  885;  Henry  y.  Railroad  Co.,  17 
Ohio,  187;  Washington  Say.  Bank  y.  Batchers'  &  Droyers'  Bank,  107  Mo. 
133,  17  S.  W.  644,  28  Am.  St  Rep.  405 ;  Dalton  &  M.  R.  Co.  y.  McDaniel,  56 
Ga.  191;  Allen  y.  Grant,  122  Ga.  552,  50  S.  E.  494. 

«ii  Potter  y.  Dear  (Cal.)  27  Pac.  676;  Id,,  95  Cal.  578,  80  Pac.  777;  Holmes 
y.  Sherwood  (C.  C.)  16  Fed.  725;  Payne  y.  Bullard,  23  Miss.  88,  66  Am.  Dec. 
74. 

CzJLBK  Corp.  (2d  Ed.)— 87 
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Samt — Enforcement  in  Foreign  Jurisdiction. 

The  liability  of  a  stockholder  on  an  unpaid  subscription,  being  con- 
trat^ual,  maybe  enforced  in  another  state,  by  the  corporation,*"  or  by 
its  assignee  or  receiver,*'*  If  a  call  or  assessment  has  been  made  by 
order  of  the  court  by  which  a  receiver  has  been  appointed,  the 
order  is  conclusive  as  to  the  amount  of  the  assessment,  and  the  right 
of  the  receiver  to  sue  therefor ;  *'*  but  the  stockholder,  when  sued  in 
another  state,  may  interpose  any  personal  defense.*'*  If  a  remedy  is 
given  to  creditors  by  statute  in  the  state  where  suit  is  brought  by  action 
at  law  or  garnishment,  a  creditor  may  pursue  that  remedy.*"  If  per- 
missible by  the  law  of  the  forum,  he  may  proceed  by  creditors'  bill."' 
Statutory  Liability. 

It  is  impossible  to  reconcile  the  decisions  in  the  different  states  as 
to  what  is  the  proper  remedy  to  enforce  the  statutory  liability  of 
stockholders  for  corporate  debts. 

As  we  have  seen,  the  statutory  liability  of  stockholders  can  only  be 
enforced  by  the  creditors.     It  cannot  be  enforced  by  an  assignee  in 
bankruptcy  or  insolvency,  nor  by  an  assignee  under  a  volimtary  as- 
signment for  the  benefit  of  creditors.*" 
Where  the  Statute  Gives  a  Remedy. 

It  seems  clear  that  where  a  liability  is  imposed  by  statute  upon 
stockholders  for  the  debts  of  the  corporation,  which  did  not  exist  at 
common  law,  or  in  equity,  independently  of  the  statute,  and  the  stat- 
ute provides  a  remedy  by  which  to  enforce  the  liability,  that  remedy 
is  exclusive,  and  must  be  strictly  followed.*'*     Thus,  it  has  been  held 

">  signs  Iron  Co.  T.  Brawn,  171  N.  T.  488,  04  N.  E.  194;  Olesen  v.  LoDdon 
&.  Northwest  American  Mortg.  Co.,  102  Fed.  S84,  42  0.  C.  A.  615. 

Ill  Stoddard  t.  Lnm.  159  N.  T.  266,  03  N.  B.  1108,  46  L.  R.  A.  KJI,  70  Am. 
St  Rep.  541;  Fl8h  v.  Smith.  73  Conn.  877.  47  AtL  711.  84  Am.  St  Rep.  161; 
Wyman  v.  Bowman,  127  Fed.  257,  62  C,  C.  A.  189.  But  see  Mnrtey  t.  Allen, 
71  Vt  377.  45  A.tL  762,  76  Am.  St  Rep.  779. 

»"  Hawklna  v.  Glenn.  131  n.  S.  Sl».  9  Snp.  Ct  789.  33  L.  Bd.  184;  Com- 
monwealth Mat  Fire  Ina.  Co.  t.  Haj^den,  60  Neb.  636.  83  N.  W.  922,  83  Am. 
St  Rep.  646. 

>!■  Great  Western  Tel.  Co.  v.  Pnrdy.  162  V.  8.  S2d,  16  Snp.  Ot  810,  40  L. 
Bd.  986.  Cf.  Bank  of  China  t.  Morse,  168  N.  T.  458,  61  N.  B.  774,  66  L.  B.  A. 
139,  85  Am.  St  Rep.  67& 

•1"  Cooper  V.  Adel  Security  Co.,  122  N.  C.  463,  30  8.  B.  348, 

*iT  Rule  T.  Omega  Stove  &  Grate  Co.,  64  Minn.  326,  67  N.  W.  60. 

■1*  Ante,  p.  572. 

»i»  Fonrth  Nat.  Bank  v.  Francklyn,  120  tT.  S.  747,  7  Sup.  Ct  757,  30  L.  Ed. 
825;  Morley  y.  Thayer  (0.  C)  8  Fed.  737;  TiOwry  t.  Inman,  46  N.  T.  120; 
Danehy  v.  Brown,  24  Vt  1&7:  Knowlton  t.  Ackley,  8  Cush.  (Mass.)  93;  Cam- 
bridge Water  Works  v.  Somervllle  Dyeing  A  Bleaching  Co..  4  Allen  (Mass.) 
239;  Woodworth  v.  Bowle^  61  Kan.  669,  60  Pac.  381.  Thli  I«  true  whether 
the  proceedmga  ere  taken  in  the  state  creating  the  corporation  or  elaewbera^ 
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that,  if  the  statute  gives  a  remedy  by  action  at  law  against  a  stock- 
holder or  stockholders,  a  bill  in  equity  will  not  lie.***  So,  where  a 
charter  only  authorizes  the  taking  of  the  individual  property  of  stock- 
holders on  execution  on  a  judgment  against  the  corporation,  and  pro- 
vides that  the  same  process  may  be  used  and  enforced  by  such  stock- 
holders against  the  property  of  the  other  stockholders,  so  as  to  com- 
pel a  ratable  contribution  .by  all,  no  general  individual  liability  is  cre- 
ated for  which  a  personal  action  will  lie.***- 

Same — Where  No  Remedy  is  Prescribed. 

When  the  statute  provides  no  remedy,  there  is  more  difficulty,  and 
it  is  here  that  we  meet  with  confusion  and  conflict  in  the  decisions. 
Whether  the  remedy  is  at  law  or  in  equity,  and  whether  suit  must  be 
brought  on  behalf  of  all  the  creditors,  or  may  be  bought  by  one  cred- 
itor against  a  single  stockholder,  must  depend  upon  the  nature  of  the 
liability  created.  Attention,  therefore,  must  be  given  to  the  language 
of  the  particular  statute.  By  the  weight  of  authority,  if  the  object  of 
the  stattiteTFto  provide  a  fund  out  of  which  all  the  creditors  are  to 
be  paid,  share  and  share  alike,  and  to  make  the  stockholders  con- 
tribute to  it  in  proportion  to  their  stock,  the  remedy  is  by  a  general 
creditors'  bill,  or  suit  of  that  nature,  in  which  an  account  may  be 
taken  of  the  debts  and  stock,  and  a  pro  rata  distribution  may  be  made 
j  among  the  several  shareholders,  and  the  fund  thus  obtained  may  be  paid 
pro  rata  to  all  the  creditors.  And,  under  such  a  statute,  an  action  at 
law  by  a  single  creditor  against  a  single  stockholder  will  not  lie.*** 

and  whether  in  the  state  or  federal  coarts.  Fourth  Nat  Bank  ▼•  Francklyn, 
snpra. 

220  Morley  y.  Thayer,  supra;  ShlckeH  y.  BerryyUle  Land  &  Improvement 
Co.,  d9  Va.  88,  87  S.  E.  813. 

SSI  Lowry  y.  Inman,  supra. 

sss  Terry  v.  Little,  101  U.  &  216,  25  L.  Ed.  864.  In  this  case  the  statute 
declared  that  the  stockholders  should  be  '^liable  and  held  bound  *  *  * 
for  any  snm  not  exceeding  twice  the  amount  of  their  shares,'*  and  it  was  held 
that  an  action  at  law  could  not  be  maintained  by  a  single  creditor  against  two 
of  a  large  number  of  stockholders.  See,  also.  Pollard  y.  Bailey,  20  Wall.  520, 
22  L.  Ed.  376;  Terry  y.  Tubman,  92  U.  S.  156,  23  L.  Ed.  537;  Crease  y.  Bab* 
cock,  10  Mete.  (Mass.)  525,  531;  Harris  y.  First  Parish,  23  Pick.  (Mass.)  112; 
Coleman  y.  White,  14  Wis.  700,  80  Am.  Dec.  707;  Cleveland  y.  Bumham,  55 
Wis.  508, 13  N.  W.  677, 680;  Jones  y.  Jarman,  34  Ark.  340;  Johnson  y.  Fischer, 
30  Minn.  173, 14  N.  W.  700;  Queenan  y.  Palmer,  117  111.  619,  7  N.  B.  613.  See 
Barrick  y.  Glfford,  47  Ohio  St  180,  24  N.  E.  259,  21  Am.  St  Rep.  798;  Harper 
y.  Carroll,  66  Minn.  487,  69  N.  W.  610,  1069;  Hanson  y.  Daylson,  73  Minn. 
454,  76  N.  W.  254;  Maine  Trust  &  Banking  Co.  y.  Southern  Loan  ft  Trust  Co., 
92  Me.  444,  43  Atl.  24;  Barton  Nat  Bank  y.  Atkins,  72  Vt  38,  47  Atl.  176. 
The  decisions  in  New  York  are  to  the  contrary,  and  allow  an  action  at  law. 
See  cases  cited  In  notes  224,  227,  Infra. 
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Nor  can  the  creditors  severalty  maintain  a  tnll  in  equi^  ag^ainst  the 
stockholders.'*" 

But  if,  on  the  other  band,  each  stockholder  is  made  severally  liable 
directly  to  creditors,  and  his  liability  is  fixed,  and  does  not  depend 
upon  the  liability  of  the  other  stockholders,  so  that  there  is  no  neces- 
sity to  bring  in  the  other  stockholders  or  creditors,  any  creditor  who 
has  recovered  judgment  against  the  corporation,  and  had  execution 
returned  unsatisfied,  where  this  is  necessary,  or  without  this  where  it 
is  unncessary,  may  maintain  an  action  at  law  against  a  single  stock- 
holder,'** Where  the  liability  of  the  stockholders  is  several,  and  an 
action  at  law  is  brought,  each  must  be  sued  separately,"' 

Where  the  statute  thus  imposes  an  unconditional,  original,  and  im- 
mediate liability  on  the  part  of  a  stockholder  to  creditors,  it  is  held 
by  the  supreme  court  of  the  United  States,  and  other  courts,  that  the 
remedy  must  tw  sought  at  law,  and  not  in  equity,  unless  there  are 
some  peculiar  circumstances  giving  rise  to  a  claim  for  equitable  relief, 
but  that  a  suit  in  equity  will  lie  if  there  are  such  circumstances.  In 
other  words,  "the  jurisdiction  may  be  regarded  as  concurrent,  both  at 
law  and  in  equity,  according  to  the  nature  of  the  relief  made  neces- 
sary by  the  circumstances  upon  which  the  right  arises."  "•  In  New 
York  and  some  other  jurisdictions,  however,  even  where  an  action 
at  law  will  lie,  tt  is  held  that  the  creditor  may,  at  his  election,  go  into 
equity."* 

A  creditors'  bill  in  equity,  or  suit  in  the  nature  of  a  creditors'  bill, 
will  lie,  where  it  is  sought  to  enforce,  not  only  the  statutory  liability 
of  the  stockholder,  but  also  to  compel  payment  of  unpaid  subscrip- 
tions."' 

*»»  Crease  t.  Bat>cock,  10  Mete.  (Mass.)  625. 

"*  Plash  y.  Conn,  109  V.  S.  371,  8  Sup.  Ot  263,  27  L.  Bd.  960L  And  see 
Hall  Y.  Kiiack,  2^  S.  G.  348,  60  Am.  Rep.  505;  Fuller  t.  Ledden,  87  III.  310; 
Buctaanao  v.  Meisaer,  IQS  111.  638;  Tbompeon  r.  Melsaer,  108  111.  359;  Scha- 
iQCky  T.  Field,  124  III.  617,  16  N.  E.  904,  7  Am.  St.  Bep.  399;  Bank  of  Pougb- 
keejiBle  v.  Ibbotaon,  24  Wend.  (N,  T,)  473;  Ganison  v.  Howe,  17  N.  T,  458; 
Weeks  t.  Lotb,  BO  N.  T,  568;  Western  Nat  Bank  v.  Reckless  (C.  C.)  96  Fed. 
70. 

lis  Abber  T.  Dry  Goods  Co.,  44  Kan.  415,  24  Pac.  426;  Perr^  v.  Tamer,  55 
Mo.  418. 

»*•  Manufacturing  Co.  v.  Bradley,  105  V.  S.  175,  28  L.  Bd.  1034;  Wlneock  v. 
Turpln,  86  HI.  135;  Tnneama  v.  Schuttler,  114  III,  156,  28  N.  B.  605;  New 
Tork  Life  Ids.  Co.  T.  Beard  (O.  0.)  80  Fed.  66. 

lit  Bank  of  Poughkeepsie  v.  Ibbotsoo.  24  Wend.  (N.  T.)  4T3;  Garrison  v. 
Howe,  17  N.  r.  458;  Uatbez  v.  Neldlg,  72  N.  X.  100;  Weeks  v.  Lore,  50  N. 
Y.  568;  Pfobl  T.  Simpson,  74  N.  Y.  137;  Briggs  v.  Pennlman,  8  Cow.  (N.  T.) 
887,  18  Am.  Dec.  454. 

*M  BuTlck  T.  Glfford,  47  Ohio  St  180,  24  N.  B.  259,  21  Am.  St  R^  798; 
lUnneapoIlS  Paper  Co,  v.  Swtnbume  Printing  Go„  66  Mian.  378,  Q9  N.  W. 
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Same — Enforcement  in  Foreign  Jurisdiction. 

A  statute  imposing  a  liability  on  stockholders  for  debts  can  of  itself 
have  no  force  beyond  the  jurisdiction  of  the  state  which  enacted  it.  If 
the  statute  is  penal  in  its  nature,  it  will  not  be  enforced  in  another 
state.^**  As  a  rule,  however,  such  statutes  are  not  penal.***  And,  al- 
though the  liability  is  declared  by  statute,  it  is  voluntarily  assumed  b> 
those  who  become  stockholders,  and  is  contractual  in  its  nature.**^ 

It  follows  that,  if  a  statute  imposes  an  absolute  and  direct  liability  up- 
on stockholders  in  favor  of  creditors,  the  liability  may  be  enforced  in 
any  state,***  unless  the  statute  has  provided  for  its  enforcement  by  a 

144;  Parker  ▼•  Carolina  Sav.  Bank,  53  S.  O.  583.  31  S.  E.  673,  69  Am.  St. 
Rep.  888.  So  It  has  been  held  where  the  corporation  is  notoriously  insolyent 
Latimer  v.  Citizens'  State  Bank,  102  Iowa,  162,  71  N.  W.  225. 

229  Post,  p.  689.  Where  a  Rhode  Island  statute,  requiring  a  corporation  to 
file  annually  a  certificate  setting  forth  the  amount  of  assessments  yoted 
by  the  company  and  paid  in  and  the  amount  of  existing  debts,  provided 
that,  if  it  should  fail  to  do  so,  the  stockholders  should  be  Jointly  and  several- 
ly liable  for  all  the  debts  of  the  company.  It  was  held  that  the  statute,  being 
penal,  Imposed  no  liability  which  could  be  enforced  against  stockholders  in 
Maryland.    Sayles  v.  Brown  (C.  C.)  40  Fed.  8. 

<«•  Ouykendall  y.  Miles  (C.  C.)  10  Fed.  342. 

«»i  Flash  y.  Conn,  109  U.  S.  871,  3  Sup.  Ct  263,  27  L.  Ed.  966;  Whitman  v. 
National  Bank  of  Oxford,  176  U.  S.  559,  20  Sup.  Ct  477,  44  L.  Ed.  587.  Cf. 
McClaine  v.  Rankin,  197  U.  S.  154,  25  Sup.  Ct  410,  49  L.  Ed.  702.  California 
stockholders  in  a  Colorado  corporation  whose  charter  specified  that  one  pur- 
pose of  the  incorporation  was  the  transaction  of  business  by  the  corporation 
in  California  must  be  deemed  to  have  contracted  with  reference  to  the  pro- 
visions of  the  California  statute,  imposing  the  same  personal  liability  upon 
stockholders  of  foreign  corporations  doing  business  within  the  state  as  upon 
stockholders  in  domestic  corporations,  and  are  bound  thereby,  so  far  at  least 
as  such  liability  arises  from  the  corporate  business  carried  on  in  California. 
Pinney  v.  Nelson,  183  U.  S.  144,  22  Sup.  Ct  52,  46  li.  Ed.  125. 

sss  Flash  V.  Conn,  supra ;  Whitman  v.  National  Bank  of  Oxford,  supra ; 
Gushing  v.  Perot  175  Pa.  66,  34  Atl.  447,  34  L.  R.  A.  737,  52  Am.  St  Rep.  835 ; 
Ferguson  v.  Sherman,  116  Cal.  169,  47  Pac.  1023.  37  L.  R.  A.  622 ;  Bell  v.  Far- 
well,  176  111.  489,  52  N.  E.  346,  42  L.  R.  A.  804,  68  Am.  St  Rep.  194 ;  Hancock 
Nat  Bank  v.  Ellis,  172  Mass.  39,  51  N.  E.  207,  42  L.  R.  A.  396,  70  Am.  St  Rep. 
232;  Broadway  Nat  Bank  v.  Baker,  176  Mass.  294,  57  N.  E.  603;  Western  Nat 
Bank  v.  Lawrence,  117  Mich.  669,  76  N.  W.  105 ;  Howarth  v.  Angle,  162  N.  Y. 
179,  56  N.  E.  489,  47  L.  R.  A.  725 ;  Kulp  v.  Fleming,  65  Ohio  St  321,  62  N. 
E.  334,  87  Am.  St  Rep.  611 ;  Blair  v.  Newbegin,  65  Ohio  St  425,  62  N.  B.  1040, 
58  L.  R.  A.  644;  Childs  v.  Cleaves,  95  Me.  498,  50  Atl.  714;  Lanigan  v.  North, 
69  Ark.  62,  63  S.  W.  62.  A  special  receiver  appointed  by  a  court  of  Minnesota 
in  a  suit  in  equity  brought  under  the  statutes  of  that  state  by  creditors  of  an 
insolvent  corporation  to  determine  the  individual  liability  of  stockholders,  and 
charged  with  the  duty  of  enforcing  such  liability  for  the  benefit  of  all  the  credit- 
ors, may  maintain  an  action  at  law  in  a  federal  court  in  another  state  against 
a  stockholder  residing  therein.  Hale  v.  Hardon,  95  Fed.  747,  37  C.  C.  A.  240; 
Kirtley  v.  Holmes.  107  Fed.  1,  46  a  C.  A.  102,  52  U  R.  A.  738 ;  Hale  v.  Hllliker 


662  BIGHTS   AND    REHBDIEa    Or   CBEDITOBS.  (Ch.  11 

particular  form  of  procedure  which  can  be  pursued  only  in  the  home 
state.'"  Thus,  where  a  corporation  was  organized  under  a  statute 
which  provided  that  stockholders  should  be  severally  individually  liable 
to  creditors,  to  an  amount  equal  to  the  stock  held  by  them,  respectively, 
for  all  debts  and  contracts  made  by  the  company  until  the  whole  amount 
of  capital  stock  should  be  paid  in  and  a  certificate  thereof  recorded,  it 
was  held  by  the  supreme  court  of  the  United  States  that  the  liability 
might  be  enforced  against  a  stockholder  in  another  state.*'*  "The  lia- 
bility," said  the  court,  "is  fixed,  and  does  not  depend  on  the  liability 
of  other  stockholders.  There  is  no  necessity  of  bringing  in  other  stock- 
holders or  creditors.  Any  creditor  who  has  recovered  judgment 
against  the  company  and  sued  out  an  execution  thereon,  which  has  been 
returned  unsatisfied,  may  sue  any  stockholder,  and  no  other  can."  So, 
under  the  constitution  and  statutes  of  Kansas,  allowing  a  judgment 
creditor  of  a  corporation  after  a  return  of  nulla  bona  to  enforce  judg- 
ment against  any  stockholder  by  separate  suit,  and  providing  that  a 
stockholder  who  pays  more  than  his  proportion  of  a  corporate  debt  may 
compel  contribution  from  the  other  stockholders,  and  that  no  stock- 
holder shall  be  liable  to  pay  debts  of  the  corporation  beyond  the  amount 
due  on  his  stock  and  an  additional  amount  equal  to  the  stock  owned  by 
him,  it  was  held  by  the  same  court  that  an  action  to  enforce  the  liability 
of  a  stockholder  can  be  maintained  in  any  court  of  competent  jurisdic- 
tion.*" "Whatever  else  may  be  said  about  the  remedy,"  said  the  court, 
"it  is  direct,  certain,  and  available  to  every  creditor  of  a  corporation, 
and  leaves  to  the  stockholders  the  adjustment  between  themselves  of 
their  respective  individual  shares  of  the  corporate  obligations,"  The 
same  decision  has  been  reached  by  many  of  the  state  courts  in  suits 
based  upon  the  provisions  of  the  Kansas  constitution  and  statutes.*" 
It  has  also  been  held  by  the  supreme  court  of  the  United  States  that 
the  action  of  the  Rhode  Island  court  in  refusing  to  recognize  the  right 
of  a  creditor,  after  recovery  of  a  judgment  against  a  Kansas  corpora- 
tion in  the  circuit  court  of  the  United  States  sitting  within  that  state, 
and  return  of  execution  unsatisfied,  to  maintain  an  action  in  the  Rhode 
Island  court  against  a  stockholder  to  recover  in  satisfaction  of  his 
judgment,  was  a  failure  to  give  the  judgment  full  faith  and  credit  as 

(a  0.)  109  Fed.  273.  See,  also.  King  v.  Cochrftn,  76  Vt  141,  56  Atl.  667. 
104  Am.  St.  Rep.  922.  Contra,  CoDverae  v.  Stewart,  106  App.  Dlv,  478, 
94  N.  T.  Supp.  310.  Cf.  Hale  v.  Coffin  (C.  C.)  114  Fed.  568;  Hllllker  v.  Hale, 
117  Fed.  220.  54  C.  C.  A.  252:  Evans  v.  Nellls,  187  U.  S.  271,  23  Sup.  Ct  74, 
47  L.  Ed.  173. 

"»»  Poet.  p.  583. 

»»*  Flash  v.  Conn,  supra. 

Ill  Wbitman  v.  National  Bank  of  Oxford,  snpra. 

"•  See  man;  of  the  caaes  cited  In  note  232,  snpnt. 
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required  by  the  federal  constitution.**^  The  judgment  against  the 
corporation  is  conclusive  upon  the  stockholder,  unless  impeached  for 
want  of  jurisdiction  or  fraud.*** 

On  the  other  hand,  where  the  statute  imposing  the  liability  prescribes 
a  particular  remedy  for  its  enforcement,  that  remedy,  as  we  liave  seen, 
is  exclusive ;  ***  and  the  liability  cannot  be  enforced  in  another  state, 
at  least  unless  the  result  sought  to  be  secured  by  the  remedy  prescribed 
can  be  effected  by  an  appropriate  procedure  in  the  foreign  state.**® 
Thus,  if  the  remedy  prescribed  is  by  creditors'  bill,  or  like  procedure,  in 
which  all  the  creditors  may  join,  and  all  the  stockholders  must  be  made 
defendants,  the  object  being  to  provide  a  fund  for  the  creditors  to  which 
all  the  stockholders  are  to  contribute  proportionally,  the  liability  can- 
not be  enforced  in  another  state  by  action  at  law  by  a  single  creditor 
against  a  single  stockholder,***  nor  by  creditors'  bill,  since  the  pro- 
cedure prescribed  is  available  only  in  the  home  state,  where  the  cor- 
poration and  the  stockholders  can  be  reached  and  the  court  can  adjust 

2ST  HancodE  Nat  Bank  y.  Farnum,  176  U.  S.  640,  20  Sup.  Gt  506,  44  L. 
Ed.  619,  reyerBlng  20  R.  I.  466,  40  Atl.  341.  See,  also,  Tompkins  ▼.  Blakey,  70 
N.  H.  584,  49  Atl.  111. 

>ss  Hancock  Nat.  Bank  y.  Famum,  supra;  Howarth  y.  Lombard,  175  Mass. 
670,  56  N.  B.  888,  49  L.  R.  A.  801 ;  Straw  &  B.  Mfg.  Co.  v.  L.  D.  KUbonme 
Boot  &  Shoe  Co.,  80  Minn.  125,  83  N.  W.  86 ;  American  Nat  Bank  y.  Supplee, 
115  Fed.  657,  52  G.  O.  A.  293.  The  judgment  Is  not  so  conclusive  as  to  pre- 
vent the  stockholder  from  showing  that  because  the  coiporate  obligation  was 
ultra  vires  he  was  not  liable  under  the  constitution  and  laws  of  the  home  state. 
Ward  y.  Joelln,  186  U.  S.  142,  22  Sup.  Ct  807,  46  L.  Bd.  1093. 

2s»Ante,  p.  578.  A  stockholder's  liability  In  an  Ohio  corporation  cannot 
be  enforced  outside  of  the  jurisdiction  of  that  state,  on  the  theory  that  the 
Ohio  constitution  is,  for  that  purpose,  self-executing,  when  it  provides  for  the 
individual  liability  of  the  stockholders,  where  an  action  In  the  Ohio  courts 
alone  Is  contemplated  by  a  statute  which  was  enacted  in  pursuance  of  this 
constitutional  provision,  and  Itself  provides  for  the  procedure  and  states  the 
remedy.  Middletown  Nat  Bank  v.  Toledo,  A.  A.  &  N.  M.  R.  Co.,  197  U.  S. 
394,  25  Sup.  Gt  462,  49  L.  Bd.  803. 

240  Lowry  v.  Inman,  46  N.  Y.  119 ;  Bank  of  North  America  v.  Rindge,  154 
Mass.  203,  27  N.  B.  1015,  13  L.  R.  A.  56,  26  Am.  St  Rep.  240;  Marshall  v. 
Sherman,  148  N.  Y.  9,  42  N.  B.  419,  34  L.  R.  A.  757,  51  Am.  St  Rep.  654; 
Oofflng  V.  Dodge,  167  Mass.  231,  45  N.  B.  928;  Russell  v.  Pacific  Ry.  Oo.,  113 
Gal.  258,  45  Pac.  323,  34  L.  R.  A.  747;  Tuttle  v.  National  Bank  of  Republic, 
161  111.  497,  44  N.  B.  984,  34  L.  R.  A.  750 ;  Finney  v.  Guy,  106  Wis.  256,  82  N. 
W.  595,  49  L.  R.  A.  486,  B.  c.  Ill  Wis.  296,  87  N.  W.  255,  affirmed  189  U.  S. 
335,  23  Sup.  Gt  558,  47  L.  Bd.  830 ;  Crippen  v.  Lalghton,  69  N.  H.  540,  44  Atl. 
538,  46  L.  R.  A.  467,  76  Am.  St  Rep.  192 ;  Bvans  v.  Nellis,  187  U.  S.  271,  23 
Sup.  Gt  74,  47  L.  Bd.  173 ;  Hale  v.  Allinson,  188  U.  S.  56,  23  Sup.  Gt  244,  47 
L.  Bd«  380;  Middletown  Nat  Bank  v.  Toledo,  A.  A.  &  N.  M.  R.  Co.,  197  U. 
8.  394,  25  Sup.  Gt.  462,  49  L.  Bd.  803 ;  Knickerbocker  Trust  Ca  v.  Iselln,  186 
N.  Y.  54,  77  N.  B.  877. 

t«i  Brickson  v.  Nesmlth,  15  Gray  (Mass.)  221. 
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all  conflicting  questions  as  to  the  indebtedness  of  the  corporation,  who 
were  stockholders,  and  what  arc  the  equities  between  them.*** 

The  existence  and  character  of  the  hability  is  to  be  determined  by  the 
statutes  of  the  state  creating  it  and  by  their  judicial  interpretatioii  by 
its  courts,  which  must,  of  course,  be  pleaded  and  proved  as  facts.'*' 
A  defense,  as,  for  example,  a  right  of  set-off,  which  is  open  to  the 
stockholder  under  the  laws  of  the  home  state,  is  available  to  him  when 
sued  in  another  state.*** 


■AWB— ITEOBSaiTT  FOB  JUDGMEIIT  AGAINflT  OORPOBATIOIT. 

S37.  OrAnwrllj  raotrrorj  of  >  Jndc^wnt  -g»<"*  tha  oorporKtiom,  ttmd 
retnm  of  oxeeatlan  nmifttlafled,  i«  a  condition  prooodent  to  » 
>Blt  1>7  ar«dltor*  ac*lB*t  ■toekboldenh  There  U,  bowovor,  so^a 
eoMfltot  la  the  deoltloiu. 

It  is  well  settled  that,  unless  otherwise  provided  by  statute,**'  a 
creditor  cannot  maintain  a  suit  in  equity  against  stockholders  to  compel 
payment  of  a  balance  due  on  their  subscriptions,  or  repayment  of  funds 
paid  out  to  them,  until  he  has  exhausted  his  legal  remedy  against  the 

>«»  Erlckson  v.  Nesmith.  4  Allen  (Mass,)  233;  McLangUlin  v.  O'Neill.  7  Wyoi, 
187,  61  Pac.  243;  Bates  t.  Day.  198  Pa.  613,  48  AO.  407,  82  Am.  St.  Rep.  811: 
Miller  y.  Smttb,  26  R.  I.  146.  58  Atl.  634,  66  L.  R.  A.  473,  106  Am.  St  Rep.  699; 
Clark  V.  Koowles.  187  Mass.  36.  72  N.  EL  352.  105  Am.  St.  Rep.  376;  Abbott 
V.  Goodall,  100  Me.  231.  60  Atl.  1030. 

ttt  Hancock  Nat  Bank  v.  Ellis,  172  Mass.  39,  51  N.  E.  207;  Ball  t.  Ander- 
son. 196  Pa.  86,  46  Atl.  366,  79  Am.  St  Rep.  683 ;  Farr  v.  Brlggs'  Estate,  72 
Vt  225.  47  Atl.  7S3.  82  Am.  St.  Rep.  930:  Tompkins  v.  Blake.r.  70  N.  H. 
"iSi,  49  AtL  111.  And  see  Nasbua  Sav.  Bank  v.  Anglo-American  Land  Mort- 
gage &  AgenC7  Co..  ISO  D.  S.  221.  23  Sup.  Ct  517.  47  L.  Ed.  782.  A  state 
court  Is  not  concluded  as  to  tbe  proper  construction  at  the  statutes  of  another 
state  8ud  tbe  decision  of  its  courts  construing  tbem,  on  tbe  tbeory  that  defend- 
ant by  demurring  to  tlie  complaint  wblcb  contained  an  allegation  In  tbe 
form  of  an  ayerment  of  fact  as  to  the  meaning  of  Bucb  laws  and  decislona  set 
forth  therein,  admitted  that  such  nas  tbe  correct  conclusion  to  be  drnwn 
from  them.  Finney  v.  Guy,  180  U,  S.  335,  23  Sup.  Ct  558.  47  L.  Ed.  839. 
See,  alHO,  Knickerbocker  Trust  Ca  t.  Iselln,  185  N.  T.  64.  77  N.  B.  877. 

***  Broadway  Nat  Bank  t.  Baker.  176  Mass.  294.  67  N.  E.  603;  Sargent  t. 
Stetson,  181  Mass.  3T1.  63  N.  E.  929;  Fidelity  Insurance,  Trust  &  Safe  De- 
posit Co.  V.  Mechanics'  Sav.  Bank,  07  Fed.  297.  38  C,  C,  A.  193.  56  L,  R.  A. 
228.  But  Bee  Anglo-Americas  Laud,  Mortgage  &  Agency  Co.  v.  I^ombard.  132 
Fed.  721.  68  C.  a  A.  80,  where  it  was  held  that  In  an  action  at  taw  in  a  fed- 
eral court  to  enforce  the  constitutional  and  Btatutory  liability  of  a  stockholder 
In  a  Kansas  corporation  to  Its  creditors,  tbe  defend  nut  cannot  set  off  an  in- 
debtedness from  tbe  corporation  to  him;  sncb  defense  being  only  cognizable 
In  equity,  and  tbe  distinction  between  legal  and  equitable  causes  of  action  and 
.defenses  being  carefully  preserved  In  courts  of  tbe  United  States, 

ttt  Parmelee  v.  Price,  208  IIL  544,  70  N.  O.  725. 
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corporation.  As  a  general  rule,  therefore,  to  maintain  such  a  suit  he 
must  show  a  judgment  against  the  corporation,  and  a  return  of  execu- 
tion thereon  unsatisfied.***  Such  a  return  is  sufficient  proof  that  he  has 
exhausted  his  legal  remedy  against  the  corporation.**^ 

It  is  expressly  provided  in  most  statutes  that  the  personal  statutory  lia- 
bility of  stockholders  for  debts  of  the  corporation  shall  arise  only  after 
a  recovery  by  the  creditor  of  a  judgment  against  the  corporation,  and 
an  exhaustion  of  his  legal  i:emedy  by  execution,  and  a  return  of  no 
property  found,  unless  the  corporation  has  been  dissolved,  or  put  in 
process  of  winding  up,  so  that  no  judgment  can  be  obtained  against  it. 
Under  such  a  statute,  unless  the  case  comes  within  the  exception,  re- 
covery of  judgment  against  the  corporation,  and  a  return  of  execution 
unsatisfied,  is  a  condition  precedent  to  any  liability  on  the  part  of  the 
stockholders.**" 

Some  courts  hold  that,  where  there  is  no  such  provision,  the  remedy 
inures  to  all  creditors,  whether  they  have  recovered  judgments  against 
the  corporation  or  not,  and  that,  upon  default  of  the  corporation,  any 
creditor  may  sue  any  stockholder.***  Other  courts  hold  that,  even  in 
the  absence  of  such  a  provision,  the  creditor  must  exhaust  his  remedy 
against  the  corporation  before  proceeding  against  stockholders,  by  re- 
covery of  judgment  and  issue  of  execution,  for  the  liability  of  the  stock- 
holders is  not  to  be  regarded  as  a  primary  resource  of  the  creditors.*'* 

**•  National  Tube  Works  Co.  ▼.  BaUou,  146  U.  S.  517,  13  Sup.  Ct.  165,  36 
L.  Ed.  1070;  Swan  Land  &  Cattle  Co.  y.  Frank,  148  U.  8.  603,  13  Sup.  Ct 
691,  37  L.  Ed.  577;  Remington  t.  Bay  Co.,  140  Mass.  494,  5  N.  B.  292;  Sturges 
V.  Vanderbllt,  73  N.  Y.  384. 

>47  Baines  v.  Babcock,  95  Gal.  581,  27  Pac.  674,  and  30  Pac.  776,  29  Am.  St 
Rep.  158;  Thompson  v.  Pfeiffer,  60  Kan.  409,  56  Pac.  763.  It  has  been  held 
that  he  should,  if  possible,  obtain  a  judgment  against  the  corporation  in 
the  jurisdiction  in  which  he  proposes  to  sue  In  equity,  and  issue  execution 
thereon.  This  is  the  rule  in  the  federal  courts.  Therefore,  in  National  Tube 
Works  Co.  ▼.  Ballon,  supra,  it  was  held  that  a  creditors^  bill,  founded  on  a 
judgment  recovered  in  Connecticut  against  a  corporation  of  that  state,  could 
not  be  maintained  in  a  United  States  circuit  court  in  New  York,  against  a  citi- 
zen of  that  state,  to  enforce  his  liability  on  an  unpaid  subscription  to  the  stock 
of  the  corporation,  where  no  judgment  had  been  obtained  or  execution  issued 
against  the  corporation  within  the  latter  state,  and  no  allegations  were  made 
showing  that  it  was  impossible  to  obtain  such  a  judgment 

2*«Morley  t.  Thayer  (C.  C.)  3  Fed.  737;  Rocky  Mountain  Nat  Bank  ▼. 
Bliss,  89  N.  Y.  838.  And  see  Cambridge  Waterworks  v.  Somerrille  Dyeing  & 
Bleaching  Co.,  4  Allen  (Mass.)  239;  Train  v.  Marshall  Paper  Co.,  180  Mass. 
513,  62  N.  R.  967;  W.  B.  A.  Legg  &  Co.  v.  Dewing,  27  R.  T.  126,  60  Atl.  1066. 

2«»  McDonnell  ▼.  Insurance  Co.,  85  Ala.  401,  5  South.  120;  Schalucky  y.  Field, 
124  111.  617,  16  N.  B.  904,  7  Am.  St  Rep.  399. 

3S0  Barrick  ▼.  Glfford,  47  Ohio  St  180,  24  N.  B.  259,  21  Am.  St  Rep.  798; 
Wright  T.  McCormack,  17  Ohio  St  86.    And  see  Rocky  Mountain  Nat  Bank 


5S6  >1QHT8   AND    BBUBDIBS  OF  CBBDirOBS.  (Ol.  14 

It  has  been  held,  however,  that  where  the  corporatism  has  become  in- 
solvent and  made  an  assignment  for  the  benefit  of  its  creditors,  or  has 
been  adjudicated  a  bankrupt,  etc.,  the  right  of  the  creditors  then  accrues 
to  commence  suit  against  the  stockholders,  without  any  prior  proceed- 
ings against  the  company.*** 


SAHE-EFrBOT  OF  JITOOaCEItT  AOAHMT  OOHFOBATIOM. 

X38.  Tksra  la  ■  dlVeMaee  of  oplnlaB  ■•  t*  the  •Vttet  of  >  Jmds^aamt 

•Kalnat    tka    earparKtloA    •■    «vld«B«o    of    Ita    iKdabtodBoaa    *a 

NC»last  »  atoekhoMoT.     Tho  doelaiama  kto  thut 

W  Where  It  la  aonsht  t*  emforee  %  rtAtstorr  UteltUtty,  It  is  prl^ia 

fael*   erldene*   of  iBdebtadMew,   exeopt  irhere  tlio  UsUUCr   la 

(b)    lo^e  ooavta  hold  It  ooBolnalTa,  la  the  >haem«o  «f  fr««d  or  ^rm»t 

at  JnriadtettoB. 
(e)   \rhen  It  la  aoncht  to  oafaree  the  «OMinoB-l»w  Uabllltr  «b  mm- 

oonnt  off  atook.  It  ta  eoaolnalTe,  In  the  Kbaeno*  of  fr»«d  or  -vniKt 

of  JnriadiotioB. 

In  some  jurisdictions  it  is  held  that  a  judgment  recovered  against  a 
corporation  is  prima  facie,  but  not  conclusive,  evidence  of  indebtedness 
against  the  company,  in  an  action  against  a  stockholder  to  enforce  his 
individual  statutory  liability,"'  But  by  its  great  weight  of  authority 
the  judgment  against  the  corporation  is  held  to  be  conclusive  evidence 
of  the  debt  in  the  absence  of  fraud  or  want  of  jurisdiction.*"     It  is  not 

V.  BliBB,  89  N.  Y.  338;  BroneoD  t.  Schneider,  49  Ohio  St.  438,  33  N.  E.  233 ; 
Tounglove  t.  Lime  Co.,  49  Ohio  St  663,  33  N.  B.  234. 

ttiBarrIck  t.  Gifford.  47  Ohio  St  180,  24  N.  E.  259,  21  Am.  St  Rep.  798; 
SbelHngton  v.  Howland,  &3  N.  T.  371;  Flash  v.  Conn,  100  U.  S.  371,  3  Sup. 
Ct  283,  27  I..  Ed.  966 :  Bronsou  v.  Scbnelder.  49  Oblo  SL  438,  33  N.  E.  233 ; 
Yonnslove  t.  Lime  Co.,  49  Ohio  St  663.  33  N.  E.  234;  United  Glass  Go.  v. 
Vary,  152  N.  Y.  121,  46  N.  E.  312.  And  Be«  Train  v.  Marshall  Paper  Co.,  ISO 
Mass.  513,  62  N.  E.  967.    Contra.  Morley  t.  Thayer  (G.  C.)  3  Fed.  787. 

»t  Behnont  v.  Coleman,  21  N.  Y.  9*1 ;  Moss  v.  McCulloogh,  0  HUl  <N.  Y.)  181 ; 
Terry  v.  Tubman,  92  V.  8.  166,  23  L.  Ed.  637;  Hastlnga  v.  Drew.  76  N.  T.  9; 
Stephens  v.  Fox,  83  N.  T.  313. 

isi  siee  V.  Bloom,  20  Johns.  (N.  Y.)  669;  Miller  t.  White,  S9  Barb.  (N.  Y.) 
434  (reversed  In  50  N.  T.  137);  Famum  t.  Ballard  Vale  Machine  Shop.  12 
Gush.  (Mass.)  507 ;  Holland  r.  Dnlntli  Iron  Mining  A  Development  Co,  65 
Mton.  824,  68  N.  W.  60,  60  Am.  St.  Rep.  480;  Ball  v.  Reese,  6S  Kan,  614.  50 
Pac.  875,  62  Am.  St  Rep.  638;  Steffliie  v.  Oomey,  61  Kan.  292,  59  Pac  725; 
Hale  V.  Hardon,  95  Fed.  747,  37  O.  a  A.  240 ;  Hancock  Nat  Bank  v.  Farntim, 
176  D.  S.  040.  20  Sup.  Ct  506,  44  L.  Ed.  619;  Town  of  Hinckley  v.  Kettle  Klver 
B.  Co.,  80  Mtnn.  32,  82  N.  W.  1088.  Gf.  Ward  v.  Joslln,  186  U.  S.  142,  22 
Sop.  Ct  807,  46  L.  Ed.  1003.  See  IS  Fed.  360.  note.  So  under  the  Massa- 
cbusetts  statute  by  wblcta  a  summons  In  tbe  action  agBinst  the  corporation 
was  required  to  be  served  on  stockbolders,  and  they  ware  permitted  to  de- 
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even  prima  fade  evidence  where  the  liability  which  it  is  sought  to  im- 
pose upon  the  stockholder  is  original  and  penal  in  its  character.'"^ 

A  judgment  regularly  obtained  against  a  corporation  is  conclusive 
against  a  stockholder,  in  the  absence  of  fraud,  where  the  suit  against 
him  is  to  compel  payment  of  his  subscription  to  the  stock  of  the  cor- 
poration, or  to  compel  him  to  refund  property  of  the  corporation  un- 
lawfully received  by  him.***  In  such  a  case,  however,  it  may  be  at- 
tacked for  collusion  and  fraud' ** 


SAMB-STATUTB   OF  LZMITATIOH8. 


239*  The  statmte  of  llmitatiom  nuts  asAiauit  aa  aotioa.  Iiy  ereditor* 
to  enforoo  acaiaflt  stookl&oldoro  liability  oa.  aoooitnt  of  their 
stoek  fvonk  the  tinte  aa  aetioa  eaii.  ho  maintained,  whioh  is 
seaerally  when  a  Talid  eall  ie  made  by  the  eorporation  or  hy  a 
eourt  of  eqnity  in  a  enit  by  ereditors. 
The  etatnte  mns  against  an  aetion  to  enf  oreo  the  statutory  liability 
of  stoekholders  from  the  time  when  a  eanse  of  aetion  aeemes, 
irhieh  is  senerally  from  the  retnm  of  exeention  against  the 
eorporation*  The  mle  will  vary,  however,  aoeordins  to  the 
terms  of  the  statute* 

Liability  on  Subscription. 

Some  of  the  courts  have  held  that  the  liability  of  stockholders  to  pay 
their  subscriptions  is  a  direct  trust,  and  that  the  statute  of  limitations, 
therefore,  does  not  run  against  it,  at  least  until  a  call  is  made  by  the  cor- 
poration or  other  proper  authority.  "If  the  corporation,"  it  has  been 
said,  "does  not  compel  payment  of  the  stock,  the  subscribers  must  be 
deemed  to  hold  it  for  the  corporation,  subject  to  its  call.  It  is  a  continu- 
ing, subsistmg  trust  and  confidence,  to  which  the  statute  of  limitations 
has  no  application."  "''  The  true  relation,  however,  between  a  stock- 
holder and  the  corporation,  with  respect  to  his  unpaid  subscription,  is 
that  of  debtor  and  creditor.  There  is  really  no  trust  at  all,  either  as  to 
the  corporation  or  its  creditors.*  ■•    There  is  simply  a  debt,  a  contract ; 

fend  In  snch  action,  etc.  Holyoke  Bank  v.  Goodman  Paper  Mfg.  Co.,  0  Gnsb. 
(Mass.)  576. 

i5*  Miner  V.  White,  50  N.  Y.  137;  McMahon  v.  Macy,  61  N.  T.  155.  See  ex- 
planation of  these  cases  in  Hastings  ▼.  Drew,  76  N.  Y.  9,  and  Stephens  v.  Fox, 
83  N.  Y.  313. 

sss  Barron  ▼.  Paine,  83  Me.  312,  22  Atl.  218;  Blssit  v.  Navigation  Co.  (C.  C.) 
15  Fed.  353 ;  Tatmn  v.  Rosenthal,  95  Cal.  129,  30  Pac.  136,  29  Am.  St  Rep.  97. 

>••  Blssit  V.  Nayigatlon  Ck).  (C.  C.)  15  Fed.  353;  Saylor  t.  Commonwealth 
Inv.  &  B.  Co.,  38  Or.  204,  62  Pac.  652. 

SBT  Payne  v.  Bullard,  23  Miss.  88,  55  Am.  Dec.  74.  And  see  Hightower  v. 
Thornton,  8  Qa.  486,  52  Am.  Dea  412;  Mack's  Appeal  (Pa.)  7  Atl.  481. 

S68  Ante,  p.  526  et  seq. 
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and,  in  reason,  the  statute  of  limitations  begins  to  run  when  a  cause  of 
action  thereon  accrues.""  If  the  subscription  is  payable  on  demand,  or 
on  call,  the  statute  begins  to  run  when  a  call  is  duly  made,  and  not  be- 
fore then.'"  If  a  coqxiration  becomes  insolvent  and  suspends  busi- 
ness, no  call  by  the  corporation  is  necessary  to  render  stockholders 
liable,  but  there  must  be  some  authorized  demand  or  call  by  a  receiver, 
assignee,  or  decree  of  the  court,  and  the  statute  does  not  begin  to  run 
until  then.'*'  Where,  by  sUtute,  a  creditor  who  has  recovered  a  judg- 
ment against  the  corporation,  and  had  execution  returned  unsatisfied,  is 
allowed  to  have  execution  against  a  stockholder,  the  cause  of  action 
accrues  against  stockholders  when  an  execution  on  a  judgment  against 
the  corporation  has  been  returned  unsatisfied,  and  the  statute  runs 
from  that  time."*  Some  courts  have  held  that  the  statute  runs  against 
an  action  against  a  stockholder  to  subject  the  balance  due  by  him  on 
his  shares  to  the  satisfaction  of  a  judgment  obtained  against  the  cor- 
poration, from  the  time  when  the  cause  of  action  accrued  against  the 
corporation.*** 
Statutory  Liability. 

Sometimes  the  statute  creating  the  liability  of  stockholders  specifies 
the  time  within  which  an  action  must  be  brought  by  creditors  to  cn- 

■  ■>  See  Lake  Ontario,  A.  &  N.  T.  R.  Go.  v.  Haun,  16  N.  T.  451;  HawUns 
V.  Donnerberg,  40  Or.  VI,  66  Pac.  691,  808;  WlUlamB  v.  Taylor,  99  Hd.  306,  S7 
Atl.  641;  Parmelee  v.  Price,  208  111.  S44,  TO  N.  E.  T25. 

">  Great  Western  Tel.  Co.  v.  Gray,  122  111.  630.  14  N.  B.  214;  Wllllama  v. 
Taylor,  120  N.  Y.  244,  24  N.  B.  288;  Otter  View  Land  Co.'e  Receiver  v.  Bowl- 
ing's Ex'x,  70  S.  W.  8S4,  24  Ky.  Law  Rep.  1157 ;  New  England  V.  Ins.  Co. 
V.  Haynes,  71  Vt  306,  45  Atl.  221,  76  Am.  St  Rep.  771;  Gold  v.  Payntep,  101 
Va.  714.  44  8.  B.  920;  Wllllame  v.  Mattbews.  103  Ta.  180,  48  S.  B.  861;  Wil- 
liams T.  Taylor.  90  Ud.  306,  S7  AU.  041;  Union  Sav.  Bank  v.  Letter,  145  Cal. 
396,  79  Pac.  441.  Cf.  Harris  v.  Gateway  Land  Co.,  128  Ala.  6iS2,  29  South.  611. 
And  Bee  cases  in  tbe  following  note. 

*»  Glenn  T.  Marbnry,  145  U.  S.  499.  12  Sup.  Ct  914,  36  L.  Eld.  700;  Scovlll 
T.  Tbayer,  105  U.  8. 143,  26  L.  Ed.  968:  Glenn  v.  Semple,  80  Ala.  159,  60  Am. 
Rep.  92;  Lehman,  Durr  &  Co.  v.  Glenn,  87  Ala.  618,  6  Soatb.  44;  Glenn  v. 
WUIIams,  60  Md.  93;  HawUns  v.  Glenn,  131  U.  S.  319,  9  Bnp-  Ct  739,  33  L. 
Bd.  184;  Waablngton  Sav.  Bank  v.  Bntcbers'  &  Drovers'  Bank,  107  Mo.  133, 
IT  8.  W.  044.  28  Am.  St  Rep.  405;  Great  Western  Tel.  Co.  v.  Gray,  snpra; 
Tanderwerken  v.  Glenn,  85  Va.  9,  6  B.  E.  806;  Glenn  v.  Howard,  81  Ga.  383, 
8  B.  E.  636, 12  Am.  St  Rep.  318.  In  Pennaylvanla  It  Is  held  that  where  a  cor- 
poration becomes  Insolvent,  and  makes  an  assignment,  the  statute  begins  to 
run  from  the  date  of  tbe  assignment  Franklin  Sav.  Bank  v.  Bridget  (Pa. 
Snp.)  8  Atl.  611. 

i«t  Washington  Sav.  Bank  v.  ButcherB'  &  Drovers'  Bank,  107  Mo.  133,  17 
S-  W.  644,  28  Am.  St  Rep.  40a.  See,  also.  West  v.  Topeka  Sav.  Bank,  66  Kan. 
524,  72  Pac.  252.  63  L.  R.  A.  137,  97  Am.  St  Hep.  385, 

»•»  First  Nat  Bank  v.  Greene,  64  Iowa,  445,  17  N.  W.  86,  20  N.  W,  754. 
See,  also,  Wyman  v.  Bowman.  12T  Fed.  257,  62  O.  C-  A,  189. 
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force  th^  same.  Where  this  is  not  the  case  the  limitation  depends  upon 
the  nature  of  the  liability.  If  it  is  contractual,  the  clause  of  the  stat- 
ute relating  to  actions  on  contract  is  generally  held  to  govern.***  If 
the  liability  is  penal,  the  case  is  governed  by  the  clause  relating  to  ac- 
tions upon  a  statute  for  a  penalty  or  forfeiture.*** 

The  statute  of  limitations  begins  to  run  as  soon  as  creditors  acquire 
a  right  to  sue  the  stockholders.  Where  the  statute  requires  recovery 
of  judgment  against  the  corporation,  and  issue  of  execution,  and  re- 
turn of  no  property  found,  it  does  not  begin  to  run  until  then ;  that  is, 
until  the  return  of  the  execution.***  If  a  right  of  action  accrues  on 
the  insolvency  or  dissolution  of  the  corporation,  or  an  assignment  for 
creditors,  and  no^  judgment  against  the  corporation  is  necessary,  the 
statute  runs  from  that  time.**'  If  the  statute  makes  the. stockholders 
liable  as  principal  debtors,  the  liability  accrues  against  the  corporation 
and  the  stockholders  at  the  same  time,  and  suspension  of  the  remedy 
against  the  corporation,  as  by  a  renewal  of  the  debt,  does  not  suspend 
the  remedy  against,  or  affect  the  liability  of,  the  stockholders.***  A 
suit  commenced  by  one  creditor  on  behalf  of  himself  and  all  others — 
that  is,  a  general  creditors'  bill — is  in  the  nature  of  a  demand  for  all, 
and  stops  the  running  of  the  statute  as  against  all  creditors  who  may 
come  in  and  assert  their  claims.*** 

stA  The  clause  applicable  to  an  action  upon  a  liability  created  by  statute, 
other  than  a  penalty  or  forfeiture,  governs.  Jones  v.  Goldtree  Bros.  Ck>.,  142 
Cal.  383,  77  Pac.  939. 

>«B  Wiles  ▼.  Snydam,  G4  N.  Y.  173;  Merchants'  Bank  of  New  Haven  v. 
Bliss,  85  N.  Y.  412;  Coming  v.  McCnllough,  1  N.  Y.  47,  49  Am.  Dec.  287;  post, 

p.  5d9t. 

2«e  Taylor  v.  Bowker,  111  U.  S.  110,  4  Sup.  Ct  397,  28  L.  Ed.  368;  Handy 
y.  Draper,  89  N.  Y.  334;  Yonnglove  v.  Lime  Ck>.,  49  Ohio  St.  663,  38  N.  B. 
234 ;  Kilton  ▼.  ProTidence  Tool  Co.,  22  R.  I.  605,  48  Ati.  1039. 

ssT  McDonnell  y.  Insurance  Co.,  85  Ala.  401,  5  South.  120;  Barrick  y.  Oif« 
ford,  47  Ohio  St.  180,  24  N.  E.  259,  21  Am.  St.  Rep.  798;  Bronson  y.  Schneider, 
49  Ohio  St  438,  83  N.  B.  233;  Youngloye  y.  Lhne  Co.,  49  Ohio  St  663,  33  N. 
B.  234;  Terry  y.  Tubman,  92  U.  S.  156,  28  L.  Bd.  537;  First  Nat  Bank  y. 
King,  60  Kan.  733,  57  Pac.  952;  Pacific  Bleyator  Co.  y.  Whit  beck,  63  Kan. 
102,  64  Pac.  984,  88  Am.  St  Rep.  229 ;  Seattle  Nat  Bank  y.  Pratt  (C.  C.)  103 
Fed.  62.  Where  the  law  creating  the  liabllty  is  silent  as  to  the  time  when  the 
right  of  action  accrues,  it  accrues  immediately  on  the  Insolyency  or  like  de- 
fault   Bennett  y.  Thome,  36  Wash.  253,  78  Pac.  936,  68  L.  R.  A.  113. 

268  Hy man  y.  Coleman,  82  Cal.  650,  23  Pac.  62,  16  Am.  St  Rep.  178  p  Par- 
rott  y.  Colby,  6  Hun  (N.  Y.)  57 ;  Id.,  71  N.  Y.  597 ;  Jagger  Iron  Co.  y.  Walker, 
76  N.  Y.  521;  Schalucky  y.  Field,  124  111.  617,  16  N.  B.  904,  7  Am.  St  Rep. 
399;  Coleman  y.  White,  14  Wis.  700,  80  Am.  Dec.  797;  Goodall  y.  Jack,  127 
Cal.  258,  59  Pac.  575;   Brigham  y.  Nathan,  62  Kan.  243,  62  Pac.  319. 

2e»  Barrick  y.  Gilford,  47  Ohio  St  180,  24  N.  B.  259,  21  Am.  St  Rep.  798; 
Richmond  y.  Irons,  121  U.  S.  27,  7  Sup.  Ct  788,  30  L.  Ed-  864.  Gf.  Hlrshfeld 
y.  Fitzgerald,  157  N.  Y.  166,  51  N.  B.  997,  46  L.  R.  A.  839. 
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Enforcement  in  Foreign  Jurisdiction. 

Ordinary  statutes  of  limitation  are  treated  as  laws  of  procedure,  and 
as  belonging  to  the  lex  fori,  as  affecting  the  remedy  only,  and  not  the 
right  But  if  a  statute  which  creates  a  right  of  action  also  limits  it,  as 
is  commonly  the  case  with  statutes  imposing  upon  stockholders  lia- 
bility to  creditors,  the  right  will  be  enforced,  subject  to  the  limitation, 
even  in  a  foreign  state  or  jurisdiction.*^*  On  the  other  hand,  a  state 
has  the  right  to  enact  a  statute  of  limitations  applicable  to  actions  to  en- 
force the  liability  of  stockholders  in  foreign  as  well  as  in  domestic  cor- 
porations, and  such  a  statute  of  limitations  will  be  enforced  in  action 
against  a  stockholder  in  a  foreign  corporation,  both  by  the  courts  of  the 
state  and  by  the  federal  courts  sitting  in  the  state  in  cases  brought 
therein.*^* 

As  we  we  have  seen,  the  statutory  liability  of  stockholders  is  generally 
regarded  as  contractual,*^'  so  that  the  right  of  action  is  barred  by  the 
statute  limiting  the  right  of  recovery  on  contracts.*^'  It  has  been 
recently  held  by  the  supreme  court  of  the  United  States,  however,  that 
the  liability  of  stockholders  in  a  national  bank  to  creditors  is  not  to  be 
regarded  as  contractual,  so  as  to  make  applicable  the  limitation  pre- 
scribed by  a  statute  of  Washington  for  an  "action  upon  a  contract  or 
liability,  express  or  implied,  which  is  not  in  writing,  and  does  not  arise 
out  of  any  written  instrument."  *^* 

270  Brunswick  Terminal  Go.  v.  National  Bank,  99  Fed.  636,  40  Q  G.  A.  22. 
48  L.  R.  A.  625;  Broadway  Nat  Bank  v.  Baker,  176  Mass.  294,  67  N.  B.  603: 
Davis  V.  Mills,  194  U.  S.  451,  24  Sup.  Gt  692,  48  L.  Ed.  1067. 

>Ti  Piatt  y.  Wilmot,  193  U.  S.  602,  24  Sup.  Gt  642,  48  L.  E}d.  809;  Dexter 
▼.  Edmands  (G.  G.)  89  Fed.  467;  Hatchings  y.  Lamson,  96  Fed.  720,  87  O.  G. 
A.  664;  Hobbs  y.  National  Bank,  96  Fed.  396,  37  G.  G.  A.  613. 

«TiAnte,  p.  681. 

svs  Garrol  y.  Greoi,  92  U.  S.  609,  23  L.  Ed.  788. 

>T4  McGlalne  y.  Rankin,  197  U.  8.  154,  25  Sup.  Gt  410,  49  L.  Ed.  702.  The 
court  distinguishes  the  case  from  Garrol  y.  Green,  supra,  on  the  ground  that 
in  that  case  the  right  to  recoyer  was  direct  and  immediate,  while  in  the  case 
at  bar,  In  consequence  of  the  proylslons  of  the  national  banking  act,  which 
makes  the  right  to  sue  dependent  upon  an  assessment  by  the  comptroller, 
the  right  to  recoyer  was  secondary  and  contingent  It  is  difficult  to  reconcile 
the  decision  with  the  earlier  cases  heading  the  liability  contractuaL  See  dis- 
senting opinion  of  White,  J.  Gf.  Piatt  y.  Wlbnot,  198  U.  8.  602,  24  Sup.  Gt 
642,  48  L.  Ed.  809. 
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8A1IE-8XST-OFF    BT    8TOOKHOLDEB8. 

240.  A  stockholder  wko  Is  also  a  oroditor  of  the  eorporatiom  eaniiot 
set  off  his  elalniy  either  acatnst  his  liability  on  his  subseriptioii, 
or  his  liability  for  corporate  funds  uilawf ally  reoeived  by  hiaty 
or  asalast  his  statutory  liability,  if  it  Is  only  soncht  to  make 
him  oontrlbnte  a  proportionate  san&  for  the  payment  of  all 
ereditors  pro  rata.  Bat  under  some  statutes  he  earn  do  so 
where  an  action  is  brought  by  a  single  creditor  for  his  sole 
benefit. 

Where  a  stockholder  of  an  insolvent  corporation,  who  is  also  a  credit- 
or, is  indebted  to  the  corporation  on  his  subscription,  or  for  property 
of  the  corporation  unlawfully  paid  to  him,  as  by  way  of  unauthorized 
dividends,  or  on  any  other  cause,  the  proper  thing  for  him  to  do  is  to 
pay  what  he  owes,  and  then  come  in  and  share  ratably  with  the  other 
creditors  in  all  the  assets  of  the  corporation.  He  cannot,  when  sued 
upon  his  indebtedness  by  or  for  the  benefit  of  all  the  creditors,  set  off 
the  debt  due  him  from  the  corporation,  for  to  allow  this  would  be  to 
permit  him  to  appropriate  this  asset  of  the  company  to  payment  of  his 
own  claim  to  the  exclusion  of  the  other  creditors."^*  The  same  rule 
applies  where  suit  is  brought  against  stockholders  to  enforce  their  stat- 
utory liability.  If  it  is  sought  to  compel  them  each  to  contribute  a  pro- 
portionate sum  to  a  fund  for  the  payment  of  all  creditors  pro  rata,  a 
set-off  cannot  be  allowed.*''*    Where,  however,  an  action  is  brought 

«T»  Sawyer  ▼.  Hoag,  17  Wall.  610,  21  L.  Bd.  731;  Handley  v.  Stutz,  139  U. 
S.  417,  11  Sup.  Ct  530,  35  L.  Bd.  227,  1  Gumming,  Gas.  Prlv.  Corp.  855;  Os- 
good V.  Ogden,  •48  N.  Y.  70;  Lawrence  v.  Nelson,  21  N.  Y.  158;  Shlckle  v. 
Watts,  94  Mo.  410,  7  S.  W.  274;  Boulton  Carbon  Co.  ▼.  Mills.  78  Iowa,  460, 
43  N.  W.  290,  6  L.  R.  A.  649;  Hilller  ▼.  Insurance  Co.,  3  Pa.  470,  46  Am.  Dec. 
056;  Williams  ▼.  Trapbagen,  38  N.  J.  Bq.  57;  Tbebus  y.  Smiley,  110  111.  316; 
Tbompson  ▼.  Reno  Sav.  Bank,  19  Ney.  103,  7  Pac.  68,  3  Am.  St  Rep.  797; 
Bausman  ▼.  Klnnear,  79  Fed.  172,  24  G.  G.  A.  473;  Ricbardson  ▼.  Merrltt,  74 
Minn.  354,  77  N.  W.  234,  407,  968;  Colorado  Fuel  &  Iron  Go.  ▼.  Sedalla  Smelt- 
ing Co^  13  Colo.  App.  474,  59  Pac.  222 ;  Eflrd  y.  Piedmont  Land-Imp.  &  Iny. 
Co.,  66  S.  C.  78^  32  S.  B.  758,  897 ;  Wilkinson  y.  Bertock,  111  Ga.  187,  36  S. 
E.  623.  Contra,  by  statute,  Appleton  y.  Turnbull,  84  Me.  72,  24  Atl.  592.  In 
Lawrence  y.  Nelson,  supra,  tbe  defendants,  members  of  a  mutual  marine  in- 
surance company,  sustained  a  loss  upon  an  Insured  yessel,  wbicb  loss  was  ad- 
justed before  conunencement  of  proceedings  to  dlssolye  tbe  company  as  in- 
solyent.  In  an  action  brougbt  by  tbe  receiver  of  tbe  company  to  recover  on 
tbe  premium  notes  given  by  tbe  defendants  for  tbe  policies  issued  to  tbem, 
it  was  beld  that  they  could  not  set  off  tbe  company's  indebtedness  for  tbe  loss. 
Hilller  y.  Insurance  Co.,  supra,  was  to  the  same  effect.  In  most  of  tbe  other 
cases  cited  above,  the  action  was  for  unpaid  subscriptions,  or  to  recover  divi- 
dends unlawfully  paid. 

«Te  Harper  v.  Carroll,  66  Minn.  487,  69  N.  W.  610,  1069;  Ball  Electric 
L.  Co.  y.  Child,  68  Conn.  522,  37  Atl.  391;  Parker  y.  Carolina  Say.  Bank,  53 
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by  a  sit^e  creditor,  u  may  be  done  under  some  statutes,  to  enforce  a 
several  and  original  liability,  for  the  sole  benefit  of  the  creditor  suing, 
it  is  held,  anomalously,  by  the  weight  of  authority,  that  upon  equitable 
grounds  the  stockholder  may  set  off  a  debt  owing  to  him  from  the  cor- 
poration.'^* 

BAME-COlTTBIBinnOH    AJfOlTO    VTOOKQtOXJXERB. 

241.   A  atoaUholder  la  entitled  t»  eantrlbiitlan  from  tlu  other  >to«](- 

kolden  wber*  ke  h*a  p«ld  ^mra  th*M  U*  ihaze   of  oorporat* 

debt*,  eltkw 
(»)   On  >o«a«nt  of  m.  U*1>Ult)'  on  Ua  anbteriptLoii,  tka  Dtker  etook- 

holdera  beinc  also  liable  on  their  anbaoriptiana, 
(b)   Or  on  aeoonut  at  hla  itatntory  llabUitj,  vhora  it  la  oontra«tnml, 

all  tbe  itaakboldera  belnf  Jointly  and  aoTOrallj  liable. 
(a>   Bnt  not  wboro  the  pBTment  wna  an  aeoamnt  of  *  penal  atatntorr 

UabUity. 

If  the  liability  imposed  by  the  statute  for  the  debts  of  the  company 
is  penal,  and  not  contractual,  stockholders  against  whom  creditors  have 
enforced  the  liability  cannot  maintain  a  suit  against  other  stockholders 

8.  O.  K83,  31  8.  E.  973.  69  Am.  8t  Rep.  888:  Barnes  t.  Arnold,  43  App.  DIt. 
.%14,  61  N.  Y.  Snpp.  85,  affirmed  169  N.  T.  611.  62  N.  B.  1093;  BobloBOn  t. 
Brown  <C.  C.)  126  Fed.  430.  Cf.  V.  8.  Trust  Co.  t.  U.  S.  Fire  Ins.  Co.  (In  re 
Empire  Clt7  Bank),  18  N.  T.  199. 

»TT  o.  S.  Trust  Co.  T.  U.  S.  Plre  Ins,  Co,  (In  re  Empire  City  Bank).  18  N. 
T.  199,  227;  Garrison  v.  Howe,  17  N,  T.  458;  Mathe*  v.  Neldig,  72  N.  Y.  100; 
Agate  T.  Bands,  73  N.  T.  620;  Wheeler  v.  Millar,  90  N.  T.  353;  Pierce  t.  To- 
peka  C.  8.  Co.,  60  Kan.  164,  55  Pac  853;  Fidelity  Insnrance,  Trust  A  Safe-De- 
posit Co.  t.  Mecbanlcs'  Sav.  Bank,  97  Fed.  297,  38  a  C.  A.  193,  56  L.  R.  A.  228 ; 
Ball  V.  Anderson,  196  Pa.  86,  4C  Atl.  366,  79  Am.  St.  Bep.  693 ;  Broadway  Nat 
Bank  v.  Baker,  176  Uass.  294,  67  N.  E.  603;  Cahtll  t.  Association,  94  Md. 
353,  50  Atl.  1044.  8ft  Am.  St  Rep.  434;  Strauss  v.  Denny,  95  Md.  690.  53  Atl. 
571.  Contra,  Lauraglenn  Mills  t.  Hnff,  G7  S.  C.  63,  35  S.  B.  387,  49  L.  H.  A. 
448;  ante,  p.  581.  To  entitle  him  to  a  Bct-olt.  be  mnat  be  really  a  creditor  of 
the  corporation.  He  cannot  set  off  a  debt  due  him  from  the  corporation  It  he 
owes  tbe  company,  on  his  subscription,  more  than  the  amount  of  his  claim 
against  It  Wheeler  v.  Millar,  supra.  But  where  a  stockholder  had  purchased 
Judgments  against  the  corporation,  while  he  was  a  director,  and  after  he  knew 
the  company  was  Insolrent,  It  was  held  that  the  judgments  could  avail  him 
as  a  defense  or  set-otF  only  to  tbe  amount  actually  paid  foe  them.  Bulkley 
V.  Whltcomb,  121  N.  Y.  107.  24  N.  E.  13.  And  see  Abbe;  t.  Long.  44  Kan. 
688,  24  Pac.  1111,  where  It  was  held  that  a  stockholder,  though  not  a  director, 
cannot  buy  up  claims  against  tbe  corporation,  and  then  set  them  off  against 
his  liability  at  their  face  value.  And  see  Thompson  v.  Meisser.  108  111.  359; 
Manvllle  v.  Karat  (C.  C)  16  Fed.  175 ;  Kunkelman  t.  Rentchler,  15  IIL  App. 
271;  Gauch  v.  Harrlaon,  12  111,  App.  459;  Smith  v.  Hosby,  9  Helsk,  (Tenn.) 
501:  Balch  v.  Wllaon,  23  Minn.  299,  33  Am.  Rep.  467.  In  Mauville  r.  Karst 
(C.  C.)  16  Fed.  173,  the  defendant,  a  stockholder  In  an  tnaolrent  bank,  became 
liable  to  creditors  of  the  bank  In  tbe  sum  of  $1,200,  under  a  doable  llBl>llltT 
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for  contribution."^*  It  is  otherwise,  however,  if  the  statute  imposes  a 
contractual  liability  upon  the  stockholders  jointly  and  severally,  and  one 
of  them  is  compelled  to  pay  more  than  his  share.  In  such  a  case  he 
may  file  a  bill  in  equity  to  enforce  contribution  from  the  other  stock- 
holders who  were  also  liable ;  *''*  or,  if  he  is  made  defendant  with  other 
stockholders  in  a  suit  for  the  benefit  of  the  creditors  generally,  his  right 
to  contribution  may  be  enforced  in  that  suit.*'*  So,  where  stockholders 
are  liable  on  their  subscriptions,  and  one  of  them  is  compelled  to  pay  the 
amount  due  from  him  to  satisfy  a  corporate  debt,  he  may  sue  for  con- 
tribution.*'* Ordinarily  contribution  may  be  enforced  by  a  suit  in 
equity,  but,  if  the  statute  prescribes  a  remedy,  it  must  be  followed.'^' 
A  suit  for  contribution  may  be  maintained  against  nonresident  stock- 
holders."'*  Liability  to  contribute  survives  the  death  of  a  stock- 
holder."* 


REULTION  BETWEEN  CBEDITORS  AND  OFFICERS. 

24kZ»  There  is  no  priTlty  between  tlie  oreditors  of  a  eorporatioii  and 
its  offloers.     And,  striotly  speaUns,  there  is  no  trust  relation. 

243*  The  creditors  of  a  corporation  oannot  maintain  an  action  at  law 
against  its  officers  for  fraud,  nei^lisence,  or  other  breach  of 
dnty  to  the  corporation.  But  if  the  officers  are  liable  to  the 
corporation  for  fjrand,  neslif^ence  or  other  wrongs,  the  liabilitj 
constitntes  an  equitable  asset  of  the  corporation,  and  may  be 
reached  hj  its  judgment  creditors  in  equity. 

The  creditors  of  an  insolvent  corporation,  according  to  all  of  the  au- 
thorities, may,  in  order  to  procure  satisfaction  of  their  claims,  enforce 

law,  and  was  sued  for  that  amount  by  a  creditor.  Before  judgment  could 
be  had,  he  agreed  with  a  friend  that,  if  the  latter  would  buy  up  claims  against 
the  bank  to  the  amount  of  his  liabUity,  be  would  confess  Judgment  in  his 
favor,  and  the  friend  bought  up  claims  at  a  large  discount,  from  a  stockholder 
in  the  bank,  and  the  defendant  confessed  judgment  In  his  favor  for  the  full 
amount  of  the  claims,  and  paid  the  same.  It  was  held  that  the  judgment  and 
satisfaction  could  not  avail  him  as  a  defense. 

«T8  Sayles  v.  Brown  (C.  C.)  40  Fed.  8. 

ST»  1  Ck>ok,  Stock,  Stockh.  &  Corp.  Law,  %  211;  Redington  v.  Oomwell,  fX) 
Cal.  49,  27  Pac.  40;  Wincock  v.  Turpin,  96  111.  135;  Allen  v.  Fairbanks  (O. 
G.)  40  Fed.  188;  Id.  (0.  G.)  45  Fed.  445;  Koons  v.  Martin,  66  Hun,  554,  21 
N.  Y.  Supp.  657;  Bennison  v.  McConnell,  56  Neb.  46,  76  N.  W.  412.  And  see 
Wolters  V.  Henningsan,  114  Gal.  433,  46  Pac.  277. 

«8o  Harper  v.  Garroll,  66  Minn.  487,  69  N.  W.  610,  1069. 

391  Wincock  v.  Turpin,  96  111.  135;  1  Gook,  Stock,  Stockh.  &  Gorp.  Law,  | 
227. 

«««  O'Reilly  V.  Bard,  105  Pa.  569. 

«»•  Allen  V.  Fairbanks  (C.  0 )  45  Fed.  445. 

3s«  Allen  V.  Fairbanks  (G.  G.)  40  Fed.  188. 

Glabk  Gobp.(2d  Ed.)— ^ 
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the  liability  of  directors  and  other  officers  of  the  corporadon  for  losses 
resulting  from  their  mismanagement  of  the  corporate  affairs.  Most 
of  the  courts  have  based  the  ri^t  of  action  in  such  cases  upon  the 
ground  that  the  assets  of  a  corporation  are  a  trust  fund  for  the  benefit 
of  creditors,  and  that  the  officers  are  trustees  for  their  benefit*"  The 
trust-fund  doctrine,  however,  has  been  virtually  exploded,  as  we  have 
seen,  by  late  decisions  of  courts  of  the  h^est  authority,  and  it  is  per- 
haps safe  to  say  that  no  court  would  now  hold  directly  that  any  trust 
relation  exists  between  the  officers  and  the  creditors  of  a  corpora- 
tion.'»»  The  true  basis  of  the  right  of  creditors  to  proceed  against 
the  officers  of  a  corporation  is  in  their  right  to  reach  equitable  assets 
of  the  corporation  and  apply  them  to  the  satisfaction  of  their  claims. 
The  officers  of  a  corporation,  as  we  have  seen,  are  liable  to  the  corpora- 
tion for  losses  caused  by  their  fraud,  gross  negligence,  or  willful  breach 
of  duty,  and  this  liability  may  be  enforced  by  or  for  the  benefit  of 
creditors  when  the  corporation  becomes  insolvent.  It  is  the  enforce- 
ment of  their  claims  by  creditors  against  equitable  assets  of  the  cor- 
poration.'" 

Whatever  may  be  the  grotmds  upon  which  the  right  of  action  is  based 
by  the  different  courts,  it  is  well  settled  that  where  the  officers  of  a 
corporation  willfully  misappropriate  or  misapply  its  assets,  and  the  cor- 
poration becomes  insolvent,  the  creditors  in  equity  may  hold  them  liable 
to  the  extent  of  the  misappropriation.*"  So  if  the  officers  of  an  in- 
solvent corporation  have  been  grossly  negligent  in  the  performance 
of  their  duties,  and  the  assets  of  the  company  have  been  thus  allowed  to 
be  wasted,  they  may  be  held  liable  to  creditors  to  the  extent  of  the 
loss.'**     Thus,  if  the  assets  of  a  bank  are  wasted  through  the  mis- 

1*1 1  Mor.  PrlT.  Corp.  |  S06.  "*  Ante,  p.  628  et  seq. 

*<T  Bee  2  Mor  Frlv.  Corp.  It  T95,  T96.  Uere  creditors  of  a  corporation  bnve 
no  Intereet  In  a  proceeding  cbarglnK  Its  directors  witb  waatlng  assets  until 
tbelr  claims  are  establlabed  either  at  law  or  In  equity,  and  otber  assets  of 
tbe  company  for  the  satlBfactlon  of  claims  have  been  uchansted.  Edwards  t. 
National  Window  Glass  J.  Ass-n  (N.  3.  Ch.)  58  Atl.  527. 

9**  Gratz  T.  Redd,  4  B.  Mon.  (Ky.)  178,  195;  Bills  t.  Waid,  137  HI.  009,  25 
N.  E.  S31;  Wilkinson  v.  Baoerle,  41  N.  J.  Eq.  630.  7  AtL  &14;   Moses  v.  Bank, 

1  Lea  (Tenn.)  898 ;  Bank  of  St  Mary's  t.  St  John,  20  Ala.  066 ;  In  re  Brock- 
way  Mfg.  Co.,  88  Me.  121,  35  Atl.  1012,  56  Am.  St  Rep.  401;  Michelson  v. 
Pierce,  107  Wla.  8S.  82  N-  W.  707;  Nli  t.  Miller,  26  Colo.  203,  G7  Pae  1084; 
Campbell  v.  Watson,  62  N.  J.  Eq.  396.  00  Atl.  120;  ante,  p.  S02  et  seq. 

"■  Hun  V.  Gary,  82  N.  Y.  65.  37  Am.  Rep.  046;  Brinckerhoff  y.  Boatwick, 
88  N.  Z.  62;  Marshall  v.  Bank,  85  Va.  676,  8  8-  E.  086,  2  L.  B.  A.  534,  17  Am. 
St  Hep.  84;   DeUno  v.  Case,  17  III.  App.  631;   Id.,  121  IlL  247,  12  N.  E.  676. 

2  Am.  St.  Rep.  81;  United  Society  of  Shakers  t.  Underwood,  9  Bnsb  (Ky.) 
609,  10  Am.  Rep.  781 ;  Grats  v.  Redd,  4  B.  Mon,  (Ey.)  178,  196 ;  Gores  v.  Day, 
99  Wis.  276,  74  N.  W.  787;  Poster  v.  Bank  of  Abingdon  (C.  O.)  88  Fed.  604; 
New  Haven  Tmst  Co.  t.  Dotaerty,  74  Conn.  358.  00  AtL  887;   Klllea  t.  State 
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management  or  gross  negligence  of  the  directors,  the  depositors  may 
hold  them  liable."^ 

It  is  well  settled,  however,  that  the  officers  of  a  corporation,  if  they 
act  in  good  faith  within  the  limits  of  the  powers  conferred  upon  the 
corporation  by  its  charter,  and  within  their  authority,  and  use  a  proper 
degree  of  prudence  and  diligence,  are  not  responsible  either  to  the 
corporation  or  to  its  creditors  for  losses  resulting  from  mere  mistakes 
or  errors  of  judgment.***  Thus,  they  are  not  liable  for  declaring  or 
paying  a  dividend  which  diminishes  the  capital,  in  violation  of  a  stat- 
ute or  the  common  law,  where  they  are  not  guilty  of  bad  faith  or  neg- 
ligence.*** Nor  are  they  liable  for  losses  from  accident,  theft,  etc., 
where  they  have  not  been  negligent.***  The  directors  of  a  corporation 
cannot  be  held  liable  to  creditors  of  the  corporation  for  the  acts  or 
omissions  of  other  agents,  unless  they  have  been  guilty  of  neglect  in 
supervising  or  appointing  them.***  What  constitutes  such  negligence 
as  will  render  officers  of  a  corporation  liable  has  been  considered  on  a 
former  page.*** 

A  creditor  of  a  corporation  cannot  sue  its  officers  at  law  for  fraud, 
negligence,  or  mismanagement  in  conducting  the  affairs  of  the  cor- 
poration.*** The  remedy  is  in  equity,  by  creditors'  bill.**^  All  the 
guilty  officers  need  not  be  joined  as  parties,  for  their  liability  is  several, 
but  the  corporation  must  be  made  a  party.*** 

Bank,  106  Wis.  546,  82  N.  W.  536;  Rice  t.  Howard,  186  Oal.  482,  64  Pac.  692. 
69  Pac.  77,  89  Am.  St  Rep.  153.  Ck>ntra,  Deaderick  ▼•  Bank  of  Oonunerce, 
100  Tenn.  457,  45  S.  W.  786;  Union  Nat  Bank  v.  Hill,  148  Mo.  880,  49  S.  W. 
1012,  71  Am.  St  Rep.  615;  Stone  v.  Rottman,  188  Mo.  562,  82  8.  W.  76;  Wil- 
son V.  Steyens,  129  Ala.  630,  29  South.  678,  87  Am.  St  Rep.  86.    Ante,  p.  503. 

s»o  See  cases  cited  in  the  preceding  note. 

^•iSpering's  Appeal,  71  Pa.  11,  10  Am.  Rep.  684,  1  Onmming,  Gas.  PrlT. 
Ck>rp.  799;  Watt's  Appeal,  78  Pa.  370;  Williams  y.  McDonald,  87  N.  J.  Eq. 
409;  ante,  p.  506. 

392  Bxcelslor  Petroleum  Co.  y.  Lacey,  63  N.  Y.  422;  Van  Dyck  y.  McQuade, 
86  N.  Y.  88;  Lezlnicton  &  O.  R.  Co.  y.  Bridges,  7  B.  Mon.  (Ky.)  556,  46  Am. 
Dec.  528;  ante,  p.  502* 

s«8  Mowbray  y.  Antrim,  123  Ind.  24,  28  N.  E.  858. 

a»«  Briggs  y.  Spaulding,  141  U.  S.  132,  11  Sup.  Gt  924,  35  L.  Ed.  662,  2  Gum- 
ming, Gas.  Priy.  Corp.  186,  Shep.  Gas.  Gorp.  200.  And  see  Sayings  Bank  of 
Loulsyille's  Assignee  y.  Gaperton,  87  Ky.  306,  8  S.  W.  885,  12  Am.  St  Rep^ 
48a 

*99  Ante,  p.  602L 

i»e  Zinn  y.  Mendel,  9  W.  Va.  580;  Smith  y.  Poor,  40  Me.  415,  63  Am.  Dec. 
672;  Branch  y.  Roberts,  50  Barb.  (N.  Y.)  435;  Fusz  y.  Spannhorst,  67  Mo. 
256.  But  see  Solomon  y.  Bates,  118  N.  G.  311,  24  S.  B.  478,  54  Am.  St  Rep. 
725;  Tate  y.  Bates,  118  N.  G.  287,  24  S.  B.  482,  54  Am.  St  Rep.  719. 

a»T  Schley  y.  Dixon,  24  Ga.  278,  71  Am.  Dec.  121. 

108  Cunningham  y.  Pell,  5  Paige  (N.  Y)  607. 
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BAlOMntBFERSirGBS  TO  OFFICERS  WMO  ABE  OBEDITOBS. 


244.  Wkem  a  ««rporatioB  beooBM  lasolTaat  aatd  ••— ■  to  do 

it  ifl  ▼•rr  semerally  keld  tkat  tke  directom  or  otber  oAoers  Im 
ebmrse  of  Its  assets  eanaot,  lijr  ^ortcaco  or  otkerwise,  seoaro  to 
tkoatsolTos  amy  preferemeo  or  advaataco  over  otlksr  oreditors; 
bat  la  naaj  Jarisdletloas  sa«H  pref ereaoes  aro  sastaiasd. 


So  long  as  a  corporation  is  doing  business,  there  is  no  privity  what- 
ever between  the  directors  or  other  officers  and  its  creditors.  It  has 
often  been  said  that,  when  a  corporation  becomes  insolvent  and  ceases 
to  do  business,  a  quasi  trust  relation  arises  between  the  officers  and  its 
creditors ;  that  they  hold  the  property  of  the  corporation  as  a  trust  fund 
for  the  equal  benefit  of  all  the  creditors;  and  that,  if  they  are  them- 
selves creditors  while  the  corporation  is  under  their  management,  they 
cannot,  by  mortgage  or  otherwise,  secure  to  themselves  any  preference 
or  advantage  over  other  creditors.***  It  is  undoubtedly  the  law  in 
many  jurisdictions  in  this  country  that  officers  of  a  corporation  cannot 
prefer  themselves  over  other  creditors,  under  such  circumstances,  but 
it  is  not  true  that  there  is  any  real  trust  relation  between  them  and  the 
creditors ;  and  to  say  that  there  is,  and  base  the  invalidity  of  the  transac- 
tion on  that  ground,  will  tend  to  confuse.  As  a  matter  of  fact,  such  a 
transaction  is  invalid  as  against  the  other  creditors,  because  it  is  fraud- 
ulent as  to  them,  and  it  is  not  necessary  to  look  for  any  other  reason.*** 

t»»  Beach  t.  Miller,  130  III.  162,  22  N.  B.  464,  17  Am.  St  Rep.  291;  Wilkin- 
son V.  Bauerle,  41  N.  J.  Bq.  635,  7  Atl.  514;  Olney  t.  Land  Co.,  16  R.  I.  597, 
18  Atl-  181,  5  L.  R.  A.  361,  27  Am.  8t  Rep.  767;  Haywood  t.  Lumber  Co.,  64 
Wis.  639,  26  N.  W.  184;  and  cases  hereafter  cited. 

•00  That  such  preferences  are  void  as  against  creditors,  whatever  may  be 
the  ground  of  invalidity.  See  RoselK>om  v.  Whittaker,  132  111.  81,  23  N.  B. 
339:  Sicardi  y.  Oil  Co..  149  Pa.  148,  24  Atl.  163;  Adams  t.  Milling  Co.  (C.  C.) 
35  Fed-  483;  Hays  t.  Bank,  61  Kan.  535,  S3  Pac.  818;  Ingwersen  v.  Bdge- 
combe,  42  Neb.  740,  60  N.  W.  1032;  Love  Mfg.  Co.  y.  Queen  City  Mfg.  Co., 
74  Miss.  290,  20  South.  146;  Slack  t.  Northwestern  Nat.  Bank,  103  Wis.  57, 
79  N.  W.  51,  74  Am.  St  Rep-  841;  James  Clark  Co.  v.  Colton,  91  Md.  195.  46 
Atl.  886,  49  L.  R.  A.  698;  National  Wall  Paper  Co.  y.  Columbia  Nat  Bank,  63 
Neb.  234,  88  N.  W.  481,  56  L.  R.  A.  121;  Symonds  y-  Lewis,  94  Me.  501,  48  AtL 
121;  Taylor  y.  Fanning.  87  Minn.  52,  91  N.  W.  269;  Pangbum  y.  American 
Vault,  Safe  &  Lock  Co.,  205  Pa.  83,  54  Atl.  504;  Portland  Consol  Min.  Co.  y. 
Rossiter.  16  S.  D.  633,  94  N.  W.  702,  102  Am.  St  Rep.  726.  Cf.  Hill  y.  Stand- 
ard Telephone  Co.,  209  Pa-  231,  58  Atl.  147.  Thus,  where  a  majority  of  the 
directors  of  a  corporation,  knowing  it  to  be  Insolyent,  yote  for  the  execution 
to  them  of  the  corporation's  Judgment  note,  which  Is  executed  by  one  of  their 
number  as  treasurer,  and  a  Judgment  is  immediately  entered,  the  Judgment 
is  fraudulent  and  yoid  as  to  other  creditors,  though  the  note  was  glyen  in 
payment  of  a  bona  fide  debt  Roseboom  y.  Whittaker.  supra.  This  rule  has 
been  extended  to  include  preferences  glyen  by  officers  to  their  r^atiyes.    Ad- 
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The  authorities,  however,  are  by  no  means  uniform  on  the  question, 
and  in  many  jurisdictions  such  preferences  are  sustained.*^^  In  Eng- 
land it  has  been  expressly  held  that  the  directors  of  an  insolvent  cor- 
poration are  not  trustees  for  creditors ;  and  it  has  further  been  held  that 
in  paying  corporate  debts,  before  proceedings  to  wind  up  the  company 
have  been  instituted,  they  may  prefer  debts  upon  which  they  are  them- 
selves liable  as  gtrarantors.*** 


SAME-^TATUTOBT  I.IABIUTT   OF  OXTTOERS. 

246.  In  BO«t  itatM  It  !•  proTid«d  by  «tatate  ihmt  thm  direetom  me 
other  oflleers  of  a  eorporatlom  shall  lio  liable  for  it»  dobti* 
where  they  are  guilty  of  eertain  oflleial  mesleet  or  atieeomdvet. 
These  statntei,  beins  pemal,  are  atrietly  oonetrved* 

In  most  of  the  states,  statutes  have  been  enacted  tpaking  the  direct- 
ors or  other  officers  of  a  corporation  liable  for  its  debts  where  they  are 
guilty  of  certain  official  neglect  or  misconduct,  as  of  failure  to  make 
and  file  a  report  of  the  condition  of  the  corporation  required  by 
law ;  •••  making  false  reports ;  ••*  allowing  the  debts  of  the  corporation 

ams  ▼.  Milling  Co.,  supra.  And  it  bas  been  applied  to  conyeyances  by  of- 
ficers in  payment  of  a  debt  on  wblcb  they  were  liable  as  guarantors  or  sure- 
ties.   Richards  y.  Insurance  Co.,  43  N.  H.  263. 

•01  Oorcy  y.  Wadsworth,  118  Ala.  488^  25  South.  608,  44  L.  R.  A.  766 ;  Ander- 
son y.  Bullock  Go.  Bank,  122  Ala.  275,  25  South.  523;  National  Bank  of  the 
Republic  y.  George  M.  Scott  &  Co.,  18  Utah,  400,  55  Pac.  374;  American  Bxch. 
Nat  Bank  y.  Ward,  111  Fed.  782,  40  G.  G.  A.  611,  55  L.  R.  A.  356 ;  Nappanee 
Canning  Co.  y.  Reid,  159  Ind.  614,  64  N.  B.  870,  1115,  59  L.  R.  A.  109;  WUson 
y.  Steyens,  129  Ala.  630,  29  South.  678,  87  Am.  St  Rep.  86;  Heidbreder  y. 
Superior  Ice  &  Cold  Storage  Co.,  184  Mo.  446,  83  S.  W.  466;  Pitman  y.  Chi- 
cago-Joplin  Lead  &  Zinc  Co.,  113  Mo.  App.  513,  87  8.  W.  10.  Cf.  Shields  y. 
Hobart,  172  Mo.  491,  72  S.  W.  669,  95  Am.  St  Rep.  529.  An  insolyent  manu- 
facturing corporation  may  lawfully  prefer  a  claim  due  to  a  director  though 
his  yote  is  required  to  pass  the  resolution  authorizing  the  preference.  City 
Nat  Bank  y.  Gk>shen  Woolen  Mills  Co.,  163  Ind.  214,  71  N.  B.  652,  reyersing 
85  Ind.  App.  662,  69  N.  B.  206. 

*os  Poole,  Jackson  &  Whyte's  Case  (In  re  Wincham  Ship-Building,  Boiler 
&  Salt  Co.),  9  Ch.  Diy.  322.  And  see  Atlas  Tack  Co.  y.  Hardware  Co.,  101 
Oa.  391,  29  S.  B.  27;  Rockford  Wholesale  Grocery  Co.  y.  Standard  Grocery 
&  Meat  Co.,  175  111.  89,  51  N.  B.  642,  67  Am.  St  Rep.  205. 

•08  Bruce  y.  Piatt  80  N.  Y.  379;  Halsey  y.  McLean,  12  Allen  (Mass.)  438* 
90  Am.  Dec.  157;  Gans  y.  Swltzer,  9  Mont.  408,  24  Pac.  18;  Bank  of  Saginaw 
y.  Pierson,  112  Mich.  410,  70  N.  W.  901;  Staten  Island  M.  R.  Co.  y.  Hinchliffe, 

*04  As  to  the  liability  under  such  a  proyision,  see  Pier  y.  Hanmore.  86  N.  T. 
96;  Matthews  y.  Patterson.  16  Colo.  215,  26  Pac  812;  Clow  y.  Brown,  150 
Ind.  185.  48  N.  B.  1034,  49  N.  B.  1057;  Flanders  y.  Roberta,  182  Mass.  530, 
65  N.  B.  902. 
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to  exceed  the  capital  or  a  certain  proportion  of  the  capital ;  **'  paying  a 
dividend  which  diminishes  the  amount  of  the  capital  stodc ;  '**  failure 
to  publish  or  file  the  articles  of  association ;  **^  violating  any  of  the  pro- 
visions of  the  act  under  which  the  corporation  is  formed,  whereby  it 
shall  become  insolvent,  etc.***  Most  of  these  statutes  are  highly  penal, 
and  are  to  be  strictly  construed.  The  liability  cannot  be  extended 
beyond  the  strict  terms  of  the  statute,  and  a  clear  case  must  be  estab- 
lished to  render  an  officer  liable.*** 

One  of  the  directors  or  trustees,  who  is  also  a  creditor  of  the  cor- 
poration, cannot  maintain  an  action  under  the  statutes  against  his  co- 
trustees or  co-directors  for  breach  of  duty,  and  his  assignee  stands  in 
the  same  position.  To  allow  such  an  action  would  enable  him  to  profit 
by  his  own  wrong  or  negligence.*  *•  But  the  liability  may  be  enforced 
by  a  creditor  who  is  a  stockholder.*** 

Where  an  action  is  brought  against  a  director  under  a  statute  mak- 
ing directors  liable  for  the  debts  of  the  company  if  they  fail  to  file  a  re- 

170  N.  T.  473,  63  N.  B.  546;  Ginsbnrg  ▼.  Von  Seggem,  59  App.  Div.  596,  69 
N.  T.  Snpp.  758,  affirmed  172  N.  Y.  662,  65  N.  E.  1116 ;  Stafford  v.  St  Jobn. 
164  Ind.  277,  78  N.  B.  596;  Beekman  Lumber  Ck>.  v.  Ahem,  75  Ark.  107,  86  S. 
W.  843.  That  the  New  York  statute  does  not  require  a  report  after  the  cor- 
poratloQ  has  ceased  to  own  property  or  do  business,  and  has  been  practically 
dlssolTed,  see  Bruce  y.  Piatt,  80  N.  Y.  379,  and  cases  there  cited.  See,  also, 
Klrkland  ▼.  Kille,  99  N.  Y.  395,  2  N.  B.  36.  But  the  mere  fact  that  the  com- 
pany has  ceased  to  do  business,  and  is  winding  up  its  affairs,  is  no  excuse 
for  failure  to  file  a  report.  Sanborn  y.  Lefferts,  58  N.  Y.  179.  And  see  Gans 
y.  Switzer,  9  Mont  408,  24  Pac.  18.  As  to  sufficiency  of  report,  see  Bonnell 
y.  Orlswold,  80  N.  Y.  128;  Whitney  Arms  Co.  y.  Barlow,  63  N.  Y.  62,  20  Am. 
Rep.  504;  Whitaker  y.  Masterton,  106  N.  Y.  277,  12  N.  B.  604.  Under  a  stat- 
ute making  directors  liable  for  failure  to  file  a  report,  the  liability  does  not 
attach  if  a  report  is  filed,  though  it  may  be  false.  Bonnell  y.  Griswold,  80 
N.  Y.  128;  Pier  y.  Hanmore,  86  N.  Y.  95;  Matthews  y.  Patterson,  16  Colo. 
215,  26  Pac.  812. 

S08  National  Bank  of  Auburn  y.  Dillingham,  147  N.  Y.  603,  42  N.  B.  838»  49 
Am.  St  Rep.  692 ;  Thacher  y.  King,  156  Mass.  490,  31  N.  B,  648.  An  hidebt- 
edness  of  a  corporation  to  one  of  its  directors  conatitutes  a  debt  due  within 
the  statute.    Id. 

•ot  See  Borke  y.  Thomas,  56  N.  Y.  559;  Patterson  y.  Thompson  (C.  C.)  86 
Fed.  85. 

•07  See  Cady  y.  Sanford,  53  Vt  632. 

tot  Patterson  y.  Manufg  Co.,  41  Minn.  84,  42  N.  W.  926,  4  L.  R.  A.  745,  16 
Am.  St.  Rep.  671;  Bdwards  y.  Armour  Packing  Co..  190  111.  467,  60  N.  E.  807. 

«O0  Garrison  y.  Howe,  17  N.  Y.  458;  Rorke  y.  Thomas,  56  N.  Y.  559;  Bruce 
y.  Piatt,  80  N.  Y.  381;  Cameron  y.  Seaman,  69  N.  Y.  396,  25  Am.  Rep.  212; 
President,  etc.,  of  Manhattan  Co.  y.  Kaldenberg,  165  N.  Y.  1,  58  N.  B.  790; 
International  Paper  Co.  y.  Gazette  Co.,  182  Mass.  678,  66  N.  B.  686;  Williams 
y.  Brewster,  117  Wis.  370,  93  N.  W.  479, 

•10  Knox  y.  Baldwin.  80  N.  Y.  610. 

•11  Sanborn  y.  Lefferts,  58  N.  Y.  179. 
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port,  the  plaintiff  must  establish  the  fact  that  he  is  a  creditor  of  the 
company ;  and,  by  the  weight  of  authority,  proof  of  the  recovery  of  a 
judgment  against  the  company  is  not  conclusive,  nor  even  prima  fade 
evidence  of  the  debt.'** 

An  action  against  a  director  by  a  creditor  of  the  corporation  under 
these  statutes  is  within  the  statute  of  limitations  relating  to  actions  to 
recover  a  penalty.  It  is  an  action  ''upon  a  statute  for  a  penalty  or  for- 
feiture.'' ***  The  statute  begins  to  run  from  the  time  the  cause  of  ac- 
tion accrues  in  favor  of  the  creditor,  and  not  from  the  time  of  default 
on  the  part  of  the  directors,  as  the  failure  to  file  a  report.**^ 

It  also  follows,  from  the  penal  character  of  such  statutes,  that  there 
is  no  vested  right  in  a  cause  of  action  arising  under  them  until  it  has 
been  reduced  to  judgment,  and  not  only  may  the  statutes  be  repealed  be- 
fore action  has  been  commenced,  but  they  may  be  repealed  at  any 
time  before  judgment,  and  an  action  previously  commenced  cannot  be 
further  prosecuted.**' 

Same — Enforcement  in  Foreign  Jurisdiction^ 

Whether  the  statutory  liability  of  a  director  can  be  enforced  against 
him  in  a  foreign  state  is  generally  held  to  depend  upon  whether  the  lia- 
bility is  to  be  regarded  as  contractual  or  as  penal.  If  the  purpose  of 
the  statute  is  to  furnish  a  remedy  to  creditors  who  have  been  injured 
by  the  directors'  violation  of  the  requirements  of  the  statute,  their  lia- 
bility is  contractual,  and  an  action  upon  the  statute  is  transitory  and  can 
be  brought  in  any  state.  Statutes  making  the  directors  liable  for  debts 
contracted  in  excess  of  the  capital  or  of  a  certain  proportion  of  the  cap- 

•"  Miller  V.  White,  50  N.  Y.  187;  Whitney  Anii»  Oo.  v.  Barlow,  63  N.  T. 
e2,  20  Am.  Rep.  604;  Chase  t.  CnrtlB,  118  U.  8.  452,  5  8np.  Ct  564,  28  L.  Bd. 
1038.  See,  also,  Audenrled  ▼.  East  Coast  MiUlnff  Co.,  68  N.  J.  Eq.  450,  59 
Atl.  577.  Cf.  Oady  v.  Sanford,  53  Vt  632;  Allen  v.  Clark,  108  N.  Y.  260.  15 
N.  E.  387;  Old  Colony  Boot  &  Shoe  Co.  y.  Parker-Sampson-Adams  Co.,  183 
Mass.  557,  67  N.  B.  870. 

»i»  Merchants'  Bank  t.  Bliss,  35  N.  Y.  412;  Wiles  t.  Snydam,  64  N.  Y.  173; 
Knox  T.  Baldwin,  80  N.  Y.  610;  Merchants'  Nat  Bank  ▼.  Northwestern  Mfg. 
&  Car  Co.,  48  Minn.  840,  51  N.  W.  117;  Patterson  y.  Thompson  (a  0.)  86 
Fed.  85.  Contra,  Nebraska  Nat  Bank  y.  Walsb,  68  Ark.  433,  50  S.  W.  052, 
82  Am.  St.  Rep.  301.  And  see  Flowers  y.  Bartlett,  66  Minn.  213,  68  N.  W. 
076. 

S14  Jones  y.  Barlow,  62  N.  Y.  202;  Morgan  y.  Hedstrom,  164  N.  Y.  224,  58 
N.  B.  26;  Continental  Nat  Bank  y.  Buford,  114  Fed.  290,  53  O.  C.  A.  14. 
Where  a  tmstee  of  a  corporation  has  become  liable  for  a  debt  of  the  company 
because  of  failure  to  file  an  annual  report,  the  right  of  action  Is  barred  after 
lapse  of  the  statutory  period  (in  New  York,  three  years),  though  the  default 
is  continued  during  successlye  years.    Losee  y.  BuUard,  79  N.  Y.  404. 

»i»  Union  Iron  Co.  y.  Pierce,  4  Blss.  827,  Fed.  Cas.  No.  14,367;  Breltung  v. 
Lindauer,  37  Mich.  217;  Knox  y.  Baldwin,  80  N.  Y.  610;  Gregory  y.  Bank, 
3  Colo.  882,  26  Am.  Rep.  76a 


600  BIGHTS  AND   RBMIBDIBS  OF  CRBDITOBS.  (Ch.  14 

ital  are  of  this  character.***  If,  however,  the  liability  is  in  the  na- 
ture of  a  penalty  imposed  for  the  neglect  of  a  duty,  such  as  a  failure 
to  make  and  file  a  report,  or  for  making  a  false  report,  it  has  very 
generally  been  held  that  the  liability  is  penal  in  its  nature,  and  cannot 
be  enforced  in  a  foreign  state.'**  A  different  view,  however,  has  been 
taken  by  the  supreme  court  of  the  United  States  in  a  case  in  which  it 
was  hold  that  the  liability  created  by  a  New  York  statute,  which 
made  the  officers  of  a  corporation  liable  for  its  debts  in  case  they  made  a 
false  certificate  or  report  that  the  stock  was  fully  paid  in,  was  not 
penal  in  an  international  sense,  but  might  be  enforced  by  a  creditor  in 
another  state.**' 

•i«  MltcbeH  Y.  Hotchkiss,  48  Conn.  9,  40  Am.  Rep.  146.  See,  also,  First 
Nat  Bank  y.  Price,  33  Md.  487,  3  Am.  Rep.  204. 

•17  Halsey  y.  McLean,  12  Allen  (Mass.)  438,  90  Am.  Dec.  157;  Derrlckson 
V.  Smith,  27  N.  J.  Law,  166;  Bird  v-  Hayden,  2  Abb.  Prac.  N.  S.  (N.  Y.)  61; 
Price  V.  Wilson.  67  Barb.  (N.  Y.)  9;  Neal  v.  Moultrie,  12  Ga.  104;  Field  ▼. 
Haines  (C-  C.)  28  Fed.  919;  Farr  t.  Briggs,  72  Vt  225,  47  Ati.  793.  82  Am.  St. 
Re^.  930.  '^here  a  liability  is  declared  for  some  act  or  neglect  In  no  way 
connected  with  the  contracting  of  the  debt,  as  for  neglecting  to  file  rei)ort8, 
it  is  nndonbtedly  penal;  but  where,  as  here,  the  liability  for  the  debt  arises 
out  of  the  assent  to  the  contract  creating  the  debt,  it  would  seem  to  be  tliat 
of  a  contracting  debtor,  and  no  case  to  the  contrary  has  been  noticed."  Per 
Wheeler.  J.,  in  Field  y.  Haines,  supra. 

»i«  Huntington  v.  Attrill,  146  U.  S.  657.  13  Sup.  Ct  224,  36  L.  Ed.  1123.  re- 
yersing  Attrill  y.  Huntington.  70  Md.  191,  16  Atl.  651,  2  L.  R.  A.  779,  14  Am. 
St.  Rep.  344.    To  the  same  effect,  see  Huntington  y.  Attrill  (1893)  A.  (X  150; 
First  Nat  Bank  y.  Weidenbech,  97  Fed.  896.  38  G.  O.  A.  131;   Day  is  y.  Mills 
(G.  G.)  99  Fed.  89.    And  see  Flowers  y.  Bartlett,  66  Minn.  213,  68  N.  W.  976.     In 
Huntington  y.  Attrill,  hi  the  United  States  supreme  court,  Mr.  Justice  Gray- 
said:   'Tenal  laws,  strictly  and  properly,  are  those  Imposing  punishment  for 
an  offense  committed  against  the  state,  and  which,  by  the  English  and  Ameri- 
can constitutions,  the  executiye  of  the  state  has  the  power  to  pardon.    Stat- 
utes giying  a  prlyate  action  against  the  wrongdoer  are  sometimes  q;K^en  of 
as  penal  in  their  nature,  but  in  such  cases  it  has  been  pointed  out  that  neither 
the  liability  Imposed  nor  the  remedy  glyen  is  strictly  penal.    *    *    *    The 
proyision  of  the  statute  of  New  York  now  In  question,  making  the  ofQcers 
of  a  corporation,  who  sign  and  record  a  false  certitlcate  of  the  amount  of  its 
capital  stock,  liable  for  all  its  debts,  is  in  no  sense  a  criminal  or  quasi  criminal 
law.    The  statute,  while  it  enables  persons  complying  with  its  proyisions  to 
do  business  as  a  corporation,  without  being  subject  to  the  liability  of  general 
partners,  takes  pains  to  secure  and  maintain  a  proper  corporate  fund  for  the 
payment  of  the  corporate  debts.    With  this  aim,  it  makes  the  stockholders 
individually  liable  for  the  debts  of  the  corporation  until  the  capital  stock  is 
paid  in  and  a  certificate  of  the  payment  made  by  the  officers,  and  makes  the 
officers  liable  for  any  false  and  material  representation  in  that  certificate. 
The  individual  liability  of  the  stockholders  takes  the  place  of  a  corporate 
fund,  until  that  fund  has  been  duly  created;   and  the  indiyidual  liability  of 
the  officers  takes  the  place  of  the  fund,  in  case  their  statement  that  it  has 
been  duly  created  is  false.    If  the  officers  do  not  truly  state  and  record  the 
facts  which  exempt  them  from  liability,  they  are  made  liable  directly  to  eyery 
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creditor  of  the  company,  who  by  reason  of  their  wronfffnl  acts  has  not  the 
security  for  the  payment  of  his  debt  ont  of  the  corporate  property  on  which 
be  had  a  right  to  rely.  As  the  statute  imposes  a  burdensome  liability  on  the 
officers  for  their  wrongful  act  it  may  well  be  considered  penal,  in  the  sense 
that  it  should  be  strictly  construed.  But  as  it  gives  a  civil  remedy  at  the 
private  suit  of  the  creditor  only,  and  measured  by  the  amount  of  his  debt, 
it  is  as  to  him  clearly  remedial.  To  maintain  such  a  suit  is  not  to  administer 
a  punishment  impesed  upon  an  offender  against  the  state,  but  simply  to  en- 
force a  private  right  secured  under  Its  laws  to  an  indlviduaL  We  can  see  no 
Just  ground,  on  principle,  for  holding  such  a  statute  to  be  a  penal  law,  in  the 
sense  that  it  cannot  be  enforced  in  a  foreign  state  or  country." 
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mted  by  •*  vmda*  I 


Foreign  corporations  have  been  defined  in  a  former  chapter, 
treating  of  the  creation  and  citizenship  of  corporations.^ 


..":) 


•TATVB  OF  A  FOBBIOll  OOBPOBATXOir. 

21T.   A  oarpoimtltta  haa  the  a«9*oltr  ts  mot  ud  eftatrmttt,  'br  Ita  kcaBts^ 
la  m  atatB  mf  ■onatrr  atbar  IImb  that  by  wUoh  It  « 
witb  Ua  upreaa  mt  Impllad  eoiueat  of  that  oonatry  »*  rtate. , 

248.  And  br  ralss  of  e«^tr  blndins  vpon  tbe  eourta  of  a  stateN 
torelca  eorporatloaa  have  a  ri^t  to  do  bnalnoH  tborelm,  tbe^ 
aoii*«nt  of  the  state  belag  presnined,  exoept 

(a)  Where   It  1*    prohibited    by   ezpreei   atatntorx  or  eoaatltBtlMMl 

eaaotmaBt. 

(b)  Where   to   allmr  It    to   do   eo  ironld   be   oontiary  to  Ute  pvblio 

polloj  of  the  atata. 
240.   A  state.  If  It  eeea  fit,  nay,  by  leclilatlon  ezalnde  a  forelca  eo»- 
poratloa  alt<vether  or  It  ^My  aabjeat  to  partionlar  eaastltn- 
tloHal  llnUtatlOBB  praeeribe  aay  eoBdltloae  It  ^«y  dee^  ftt  as 
a  prere^-nlelta   to  lt>  rlKht  to  do  bnelneaa  wltUa  Its  "— **» 


Power  to  Act  in  Another  Jurisdiction. 

In  Bank  of  Augusta  v.  Earle,*  it  was  contended  that,  notwithstand- 
ing the  powers  conferred  by  the  terms  of  its  charter,  "a  corporation, 
from  the  very  nature  of  its  being,  can  have  no  authority  to  contract 
out  of  the  limits  of  the  state;  that  the  laws  of  a  state  can  have  no 
extraterritorial  operation,  and  that,  as  a  corporation  is  the  mere  crea- 
ture of  a  law  of  the  state,  it  can  have  no  existence  beyond  the  limits 

1  Ante.  p.  6e  et  MQ.  ■  13  Pet  (U.  S.)  S1&,  B8S.  10  L.  Bd.  274. 
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in  which  that  law  operates ;  and  that  it  must  necessarily  be  incapable 
of  making  a  contract  in  another  place."  The  court,  however,  over- 
ruled this  contention,  and  held  that  it  could  act  out  of  the  st 
through  its  agents,  with  the  consent  of  the  forei|^  state.  "It  is  very 
true,"  it  was  sdid,  ihsu  a  corporation  can  have  no  legal  existence  ottt 
of  the  boundaries  of  the  sovereignty  by  which  it  is  created.  It  exists 
only  in  contemplation  of  law,  and  by  force  of  the  law ;  and  where  that 
law  ceases  to  operate,  and  is  no  longer  obligatory,  the  corporation  can 
have  no  existence.  It  must  dwell  in  the  place  of  its  creation,  and  can- 
not migrate  to  another  sovereignty.  But,  although  it  must  live  and 
have  its  being  in  that  state  only,  yet  it  does  not  by  any  means  follow 
that  its  existence  there  will  not  be  recognized  in  other  places,  and  its 
residence  in  one  state  creates  no  insuperable  objection  to  its  power  of 
contracting  in  another.  It  is,  indeed,  a  mere  artificial  being,  invisible 
and  intangible;  yet  it  is  a  person,  for  certain  purposes,  in  contempla- 
tion of  law,  and  has  been  recognized  as  such  by  the  decisions  of  this 
court  ♦  ♦  ♦  Now,  natural  persons,  through  the  intervention  of 
agents,  are  continually  making  contracts  in  countries  in  which  they 
do  not  reside,  and  where  they  are  not  personally  present  when  the 
contract  is  made,  and  nobody  has  ever  doubted  die  validity  of  these 
agreements.  And  what  greater  objection  can  there  be  to  the  capacity 
of  an  artificial  person,  by  its  agents,  to  make  a  contract  within  the 
scope  of  its  limited  powers  in  a  sovereignty  in  which  it  does  not  re- 
side, provided  such  contracts  are  permitted  to  be  made  by  them  by 
the  laws  of  the  place?" 

The  question  has  been  raised  whether  it  is  proper,  as  a  matter  of 
public  policy,  under  any  circumstances,  for  a  state  to  recognize  a  cor- 
poration created  by  another  state  or  a  foreign  government.  The  pros- 
ecution of  a  claim  to  property  by  an  Alabama  corporation  in  Louis- 
iana was  resisted  in  the  latter  state,  in  Williamson  v.  Smoot,*  on  the 
ground  that  it  was  a  violation  of  the  sovereignty  of  a  state,  and  prej- 
udicial to  the  rights  of  its  citizens,  to  recognize  a  corporation  created 
by  the  legislature  of  another  state.  It  was  held,  however,  that  though 
attempts  directly  opposed  to  the  sovereign  power  of  a  state,  or  the 
rights  of  its  citizens,  made  by  a  corporation  deriving  its  existence 
from  another  state,  ought  to  be  repelled,  yet  where  a  corporation 
comes  into  the  courts  of  a  state  other  than  that  by  which  it  was  cre- 
ated, and  there  seeks  to  assert  its  rights,  it  ought  to  be  recognized, 
and  its  rights  ought  to  be  enforced,  where  to  do  so  would  not  preju- 
dice the  state  or  its  citizens.^ 

s  7  Mart  6  8.  (La.)  34,  12  Am.  Dec.  494,  1  Gamming,  Cam.  Prlv.  Ck>rp.  82. 
«And  see  Blackstone  MannTg  Co.  v.  Inliabltants  of  Blackstone,  18  Qraj 

(Masa)  48& 
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It  Is  well  settled,  according  to  the  principle  of  these  cases,  that  a 
corporation  can,  by  its  agents,  go  into  another  state  than  that  by  which 
it  was  created,  and  make  any  contract,  or  take  any  conveyance,  that 
is  within  the  powers  conferred  upon  it  by  its  charter,  provided  the 
state  in  which  the  contract  or  conveyance  is  made  has  not  prohibited 
such  a  transaction,  and  the  transaction  is  not  contrary  to  the  policy 
of  its  laws.*  And  it  is  equally  well  settled,  subject  to  the  same  limita- 
tions, that  a  corporation  may  maintain  actions  and  enforce  its  rights 
in  another  state  or  country,  if  it  does  not  seek  to  enforce  claims  con- 
trary to  its  laws.' 

Though  the  rules  of  comity  by  which  foreign  corporations  are  recog- 
nized and  their  rights  enforced  are  subject  to  local  modification  by 
the  lawmaking  power,  until  so  modified  they  have  the  force  of  legal 
obligation.  It  is  the  duty  of  the  courts  to  respect  them  until  the  leg- 
islature sees  fit  to  modify  them.*  This  principle  of  comity  is  a  part 
of  our  common  law.* 

Right  to  Exclude  or  to  Impose  Conditions. 

A  corporation  created  by  one  state  or  by  a  foreign  government  can 
exercise  none  of  the  functions  or  privileges  conferred  by  its  charter 
in  any  other  state  or  country,  except  by  the  comity  and  consent  of  the 
latter.*    Any  other  state  or  coimtry  than  that  of  its  creation  may  ex- 

•  Kennebec  Go.  v.  Augusta  Ins.  &  Banking  Co.,  6  Gray  (Mass.)  204 ;  Hutchins 
V.  Mining  Co.,  4  Allen  (Mass.)  580 ;  Wright  v.  Lee,  2  S.  D.  596,  51  N.  W.  706 ; 
Relchwald  ▼.  Hotel  Ck).,  106  111.  439;  Santa  Clara  Female  Academy  t.  Sullivan. 
116  111.  375,  6  N.  E.  183,  56  Am.  Rep.  776  (where  it  was  held  that  a  Wisconsin 
corporation  could  take  lands  by  devise  in  Illinois) ;  Bard  v.  Foole,  12  N.  Y. 
495  (where  it  was  held  that  a  Maryland  corporation  could  make  loans  secured 
by  mortgage  on  real  estate  in  New  York);  Merrick  v.  Van  Santvoord,  34  N. 
Y.  208;  Lancaster  v.  Improvement  Co.,  140  N.  Y.  576,  35  N.  B.  964,  24  L.  R. 
A.  322  (where  it  was  held  that  there  was  nothing  in  the  laws  of  New  York, 
or  their  general  policy,  to  prohibit  foreign  corporations  from  acquiring  land 
in  the  state) ;  Less  v.  Ghio,  92  Tex.  651,  51  S.  W.  602 ;  Floyd  v.  National  Loan 
&  I.  Co.,  49  W.  Va.  327,  88  S.  E.  653,  54  L.  R.  A.  536,  87  Am.  St  Rep.  805 ; 
CJhicago  Title  &  T.  Co.  v.  Bashford,  120  Wis.  281,  97  N.  W.  940.  Where  a 
Massachusetts  statute  prohibited  any  foreign  corporation  from  engaging  in 
any  business  the  transaction  of  which  by  domestic  corporations  was  not  per- 
mitted, although  corporations  could  not  be  there  organized  to  manufacture 
intoxicating  liquors,  but  corporations  might  be  organized  to  sell  them,  a  for- 
eign corporation  chartered  to  manufacture  and  sell  intoxicating  liquors  could 
sell  them  within  the  state.  Enterprise  Brewing  Co.  v.  Grime,  173  Mass.  252, 
53  N.  E.  855. 

•  Post,  p.  625, 

T  Merrick  v.  Van  Santvoord,  34  N.  Y.  208,  217,  - 
8  Elston  V.  Piggott,  94  Ind.  17. 

•  It  cannot  exercise  the  right  of  eminent  domain  without  such  consent 
Saunders  v.  Bluefleld  W.  W.  &  Imp.  Co.  (O.  O.)  58  Fed.  133;  Dodge  t.  City 
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elude  it  altogether,  if  it  sees  fit,  or  it  may  impose  such  terms  as  it 
chooses  as  a  condition  of  allowing  it  to  do  business.*  A  corporation, 
as  it  has  been  expressed,  "cannot  migrate,  but  may  exercise  its  author- 
ity in  a  foreign  territory  upon  such  conditions  as  may  be  prescribed  by 
the  law  of  the  place."**  As  was  said  in  Paul  v.  Commonwealth  of 
Virginia,**  a  "corporation,  being  the  mere  creature  of  a  local  law,  can 
have  no  legal  existence  beyond  the  limits  of  the  sovereignty  where 
created.  *  *  ♦  The  recognition  of  its  existence,  even  by  other 
states,  and  the  enforcement  of  its  contracts  made  therein,  depend 
purely  upon  the  comity  of  those  states, — a  comity  which  is  never  ex- 
tended where  the  existence  of  the  corporation  or  the  exercise  of  its 
powers  is  prejudicial  to  their  interests  or  repugnant  to  their  policy. 
Having  no  absolute  right  of  recognition  in  other  states,  but  depending 
for  such  recognition  and  the  enforcement  of  its  contracts  upon  their 
assent,  it  follows,  as  a  matter  of  course,  that  such  assent  may  be 
granted  upon  such  terms  and  conditions  as  those  states  may  think 
proper  to  impose.  They  may  exclude  the  foreign  corporation  entirely, 
they  may  restrict  its  business  to  particular  localities,  or  they  may  ex- 
act such  security  for  the  performance  of  its  contracts  with  their  citi- 
zens as  in  their  judgment  will  best  promote  the  public  interest.  The 
whole  matter  rests  in  their  discretion." 

The  provision  of  the  federal  constitution  that  the  citizens  of  each 
state  of  the  Union  shall  be  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  in  the  several  states  does  not  require  one  state  to  rec- 
ognize corporations  created  by  another;  for,  though  a  corporation 
is  to  be  regarded  as  a  citizen  for  some  purposes,**  it  is  not  a  citizen 
within  the  meaning  of  that  provision.    "The  privileges  and  immunities 

of  Ck>uocll  Bluffs.  57  Iowa,  660, 10  N.  W.  886 ;  St  LoqIb  ft  S.  F.  R.  Co.  v.  8oath- 
westem  Tel.  &  T.  Ckk,  121  Fed.  276,  58  C.  0.  A.  198. 

•  Paul  v.  Virginia,  8  Wall.  (U.  8.)  168,  19  L.  Ed.  857 ;  Liverpool  In«.  Co.  v. 
Oliver,  10  Wall.  566,  19  L.  Ed.  1029 ;  1  Gumming,  Gas.  Priv.  Gorp.  26 ;  Bank 
of  Augusta  ▼.  Earle,  13  Pet  519,  585,  10  L.  Ed.  274;  New  York,  Ia  E.  ft 
W.  R.  Go.  T.  Com.,  129  Pa.  463,  18  Atl.  412,  15  Am.  St  Rep.  724 ;  Phenix  Ins. 
Co.  v.  Burdett,  112  Ind.  204,  13  N.  E.  705;  Goldsmith  v.  Insurance  Co.,  62 
Ga.  379 ;  People  v.  Fire  Ass'ii  of  Philadelpbla,  92  N.  T.  811,  44  Am.  Rep.  380 ; 
Phoenix  Ins.  Oo.  ▼.  Welch,  29  Kan.  672;  State  v.  Phoenix  Fire  Ins.  Co.,  92 
Tenn.  420,  21  S.  W.  893;  Hartford  Fire  Ins.  Go.  ▼.  Raymond,  70  Mich.  485, 
38  N.  W.  474;  Hooper  ▼.  California,  155  U.  S.  648,  15  Sup.  Gt  207,  39  li. 
Ed.  297;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557,  19  Sup.  Gt  281,  43  L.  Ed 
552;  Waters-Pierce  Oil  Go.  v.  Texas,  177  U.  S.  28.  20  Sup.  Gt  518,  44  L 
Ed.  657;  Woodson  v.  State,  69  Ark.  521,  65  S.  W.  465;  Com.  t.  Read  Phos- 
phate Co.,  113  Ky.  32,  67  S.  W.  45;  Attorney  General  T.  Electric  Storage  B. 
Co.,  188  Mass.  239,  74  N.  E.  467;  State  t.  Virginia-Carolina  G.  Co.,  71  8. 
O.  544,  51  &  E.  465. 

!•  Railroad  Go.  y.  Harris,  12  Wall.  65,  20  L.  Ed.  364. 

»  8  WalL  168,  19  L.  Ed.  357.  i»  Ante,  p.  21. 
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secured  to  citizens  of  each  state  in  the  several  states  by  the  provision 
in  question  are  those  privileges  and  immunities  which  are  common 
to  the  citizens  in  the  latter  states,  under  their  constitution  and  laws, 
by  virtue  of  their  being  citizens.  Special  privileges  enjoyed  by  citi- 
zens in  their  own  states  are  not  secured  in  other  states  by  this  provi- 
sion. It  was  not  intended  by  the  provision  to  give  to  the  laws  of  one 
state  any  operation  in  other  states.  They  can  have  no  such  operation 
except  by  the  permission,  express  or  implied,  of  those  states.  The 
special  privileges  which  they  confer  must  therefore  be  enjoyed  at 
home,  unless  the  assent  of  other  states  to  their  enjoyment  therein 
be  given."  *•  A  corporation  is  a  person  within  the  constitutional  provi- 
sion that  "no  state  shall  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  its  laws."  **  But  a  corporation  is  not  within  the 
jurisdiction  of  a  state  until  it  has  granted  the  corporation  permission  to 
do  business  within  its  limits;  and  consequently  the  prohibition  does 
not  prevent  a  state  from  imposing  conditions  upon  allowing  a  foreign 
corporation  to  do  business.*'  Once  admitted,  however,  a  foreign  cor- 
poration is  entitled  to  "the  equal  protection  of  the  laws,"  and  to  as 
favorable  treatment  as  a  domestic  corporation.** 

According  to  this  principle,  it  is  well  settled  that  a  state  may  im- 
pose a  tax  or  license  fee  upon  a  foreign  corporation,  as  a  condition 
of  allowing  it  to  do  business  within  its  limits;  and  it  can  make  no 
difference  that  a  less  tax,  or  no  tax  at  all,  is  imposed  upon  domestic 
corporations  engaged  in  the  same  business.*^  Foreign  corporations 
are  thus  put  at  a  disadvantage  in  competing  with  domestic  corpora- 
tions, but  of  this  they  cannot  complain. 

IS  Paul  ▼.  Virginia,  8  Wall.  (U.  S.)  168,  19  L.  Ed.  857.  And  see  Bank  of 
Augusta  y.  Earle,  18  Pet  (U.  S.)  510,  585,  10  L.  Ed.  274 :  Pembina  Con.  Sliver 
Mining  ft  Milling  Go.  y.  Pennsylvania,  125  U.  S.  181,  8  Sup.  Gt  737,  81  L. 
Ed.  650;  Norfolk  &  W.  R.  CJo.  v.  Pennsylvania,  136  U.  S.  114,  10  Sjap.  Ct. 
968,  34  L.  Ed.  394 ;  Ducat  v.  City  of  Chicago,  48  111.  172,  95  Am.  Dec.  529  ; 
Tatem  v.  Wright,  23  N.  J.  Law,  429;  Blake  v.  McOlnng,  172  U.  S.  239,  19 
Sup.  Gt  165,  43  L.  Ed.  432 ;  Orient  In&  Go.  v.  Daggs,  172  U.  8.  557,  19  Sup. 
Gt  281,  43  L.  Ed.  552;  Attorney  General  v.  Electric  Storage  B.  Go.,  188 
Mass.  239,  74  N.  E.  467. 

14  Pembina  Gon.  Silver  Mining  ft  Milling  Go.  v.  Pennsylvania,  supra ;  Smyth 
V.  Ames,  169  U.  a  466,  18  Snp.  Gt  418,  42  L.  Ed.  819 ;  Hammond  Beef  &  P. 
Go.  V.  Best  91  Me.  431,  40  Atl.  338,  42  L.  R.  A.  528. 

!•  Pembina  Gon.  Silver  Mining  ft  Milling  Go.  v.  Pennsylvania,  anpra ;  Norfolk 
ft  W.  R.  Go.  V.  Pennsylvania,  supra ;  Manchester  Fire  Ins.  Go.  t.  Herrlott  (G. 
G.)  91  Fed.  711 ;  ante,  p.  21. 

i«See  Pembina  Gon.  Sliver  Mining  ft  Milling  Go.,  s&pra;  New  York  v. 
Roberts,  171  U.  S.  658,  19  Sup.  Gt  58,  43  L.  Ed.  323. 

IT  Liverpool  Ins.  Go.  v.  Oliver,  10  Wall.  (U.  S.)  566,  19  L.  Ed.  1029;  1  Gum- 
ming, Oas.  Priv.  Gorp.  26 ;  Pembina  Gon.  Silver  Mining  ft  Milling  Gow  T.  Penn- 
sylvania, 125  U.  S.  181,  8  Sup.  Gt  787,  81  L.  Ed.  650;  Bladutone  Manurg  Go. 
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A  foreign  corporation  may  also  be  required  to  make  a  deposit  with 
an  officer  of  the  state  for  the  purpose  of  securing  persons  who  con- 
tract with  it.^*  This  is  often  required  of  foreign  insurance  com- 
panies. So,  a  state  may  require  the  agent  of  a  foreign « insurance 
company  to  retain  money  of  the  company  until  a  loss  of  which  he  has 
notice  is  paid.** 

A  state  may,  and  most  states  do,  impose  the  condition  that  for- 
eign corporations,  in  order  to  do  business  within  the  state,  shall  con- 
sent to  be  sued  in  its  courts,  and  shall  have  a  known  place  of  busi- 
ness and  appoint  a  resident  agent  within  the  state,  upon  whom  pro- 
cess may  be  served  in  actions  that  may  be  brought  against  them.^^ 
Indeed,  as  we  shall  see,  if  a  corporation  of  one  state  does  business 
in  another,  no  express  consent  on  its  part  to  be  sued  in  the  latter 
need  be  shown,  for  its  consent  will  be  presumed.** 

If  a  corporation  created  by  one  state  is  engaged  in  interstate  com- 
merce into  or  through  another  state,  the  latter  cannot  exclude  it; 
for  this  would  be  an  interference  with  interstate  commerce,  in  viola- 

0 

tion  of  the  constitutional  grant  to  congress  of  the  exclusive  power 
to  regulate  conmierce,  and  of  the  acts  of  congress  on  the  subject.'- 
For  instance,  a  state  statute  requiring  a  foreign  corporation  to  file* 
a  certificate,  or  observe  any  other  condition,  before  bringing  an  ac- 
tion for  goods  sold  and  delivered  in  the  state,  but  made  at  its  place 
of  business  in  another  state,  or  before  otherwise  making  contracts 
in  the  state  for  canying  on  commerce  between  the  states,  would  be 

y.  Inhabitants  of  Blackstone,  18  Gray  (Mass.)  488;  Attorney  General  v.  Bny 
State  Mining  Co.,  09  Mass.  148,  96  Am.  Dea  717;  Panl  y.  Virgrlnia,  8  Wall. 
(U.  S.)  168»  19  L.  Ed.  857 ;  Ducat  v.  Chicago,  10  Wall.  (U.  8.)  410,  19  L.  Ed. 
972;  Slaughter  t.  Com.,  18  Grat  (Va.)  767;  Com.  ▼.  Milton,  12  B.  Moo.  (Ky.) 
212,  54  Am.  Dec  622;  Tatem  t.  Wright,  23  N.  J.  Law,  429;  People  ▼.  Equitable 
Trust  Co.  of  New  London,  96  N.  Y.  887;  People  t.  Wemple,  181  N.  Y.  64. 
29  N.  E.  1002,  27  Am.  St  Rep.  542;  People  t.  Boberts,  171  U.  8.  668;  10 
Sup.  Ct  58,  70,  48  L.  Ed.  323;  Manchester  Fire  Ins.  Co.  ▼.  Herrlott  (0^  C.) 
91  Fed.  711;  Blue  Jadiet  ConsoL  C  M.  C6.  ▼.  Scherr,  60  W.  Va.  fM,  40 
a  E.  514,  523;  Southern  Gum  Co.  ▼.  Laylin,  66  Ohio  St  578,  64  N.  E.  664; 
StatB  ▼.  Hammond  Padilng  Co.,  110  La.  180,  34  So.  868»  98  Am.  St  Bep.  469, 
See,  also.  People  t.  Miller,  181  N.  Y.  828,  73  N.  B.  1102. 

It  Paul  ▼.  Virginia,  8  WaU.  (U.  8.)  168,  19  L.  Ed.  857. 

It  Phenix  Ins.  Co.  t.  Buidett,  112  Ind.  204, 18  N.  E.  706. 

tt  The  agent  need  not  be  invested  with  any  of  the  contractual  powers  which 
the  corporation  is  permitted  to  exercise  by  Its  charter,  but  it  is  sufficient  if 
he  has  authority  to  accept  and  receive  service  of  process.  Nelms  v.  Mortgage 
Coc,  92  Ala.  157,  9  South.  141 ;  McCall  ▼.  Mortgage  Co.,  99  Ala.  427,  12  South. 
806u  See,  also.  New  England  Mortg.  Security  Co.  ▼.  Ingram,  91  Ala.  887,  9 
South.  140.    McLeod  t.  Mortgage  Co.,  100  Ala.  tf6,  14  South.  40a 

ti  Post,  p.  Q29L 

St  Paul  T.  Virginia,  8  WalL  (U.  8.)  168^  19  U  Ed.  857. 
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void  as  an  Interference  with  interstate  commerce.'*  The  same  is 
true  of  a  statute  imposing  a  tax  upon  foreign  corporations  as  a  con- 
dition of  their  being  allowed  to  transport  goods  or  passengers  into  or 
through  the  state.*^  This  provision  of  the  constitution  includes  tele- 
graph corporations  engaged  in  transmitting  messages  from  a  point  in 
one  state  to  a  point  in  another.'*  The  business  of  life  insurance  is  not 
commerce,  and  therefore  a  state  statute  regulating  the  business  of 

>•  Ante,  p.  224 ;  Cooper  Manof g  Co.  ▼.  Ferftnon,  113  U.  8.  727,  6  Snxk  Ct 
739,  28  li.  Ed.   1137;   KIndel  v.  Lithographing  Co.,   19  Colo.  310,  35    Pac. 
538,  24  L.  R.  A.  311;  Ware  v.  Shoe  Co.,  92  Ala.  145,  9  Sooth.  186;  Cook  t. 
Brick  Co.,  98  Ala.  409,  12  South.  918 ;  Bobbins  ▼.  Taxing  Dist,  120  U.  S.  489. 
7  Sup.  Ct  592,  30  L.  Ed.  694;  Bateman  v.  Milling  Co.,  1  Tex.  Ciy.  App.  90,  20 
S.  W.  931 ;  Plckard  y.  Car  Co.,  117  U.  S.  34,  6  Sup.  Ct  635,  29  L.  Ed.  785 ; 
A  state  law  Imposing  a  tax  on  foreign  corporations  doing  business  In  the 
state,  baaed  on  the  amount  of  capital  used  by  the  corporation  in  such  state, 
is  not  an  interference  with  commerce.    People  v.  Wemple,  131  N.  Y.  61,  29 
N.  B.  1002,  27  And.  St  Rep.  542.    A  foreign  corporation  may  sue  where  the 
transaction  is  one  of  interstate  commerce,  although  it  has  not  complied  ^rith 
statutory  conditions.    Texas  &  P.  Ry.  Ca  y.  Davis,  93  Tex.  378^  54  S.  W.  381, 
55  S.  W.  562;  Lane  A  B.  Co.  v.  City  Electric  L.  &  W.  W.  Co.,  31  Tex.  Olv.  App. 
449,  72  S.  W.  425 ;  Zion  C.  M.  Ass'n  ▼.  Mayo,  22  Mont  100,  55  Pac.  915.     An 
ordinance  under  which  a  license  fee  may  be  required  from  an  agent  of  a  Don- 
resident  portrait  company,   who  receives  from  such  company  pictures  and 
frames  manufactured  by  it  to  fill  orders  previously  obtained,  and,  after  break- 
ing  bulk  and  placing  each  picture  in  the  frame  designed  for  it  delivers  tliem 
to  the  respective  purchasers.  Is  invalid  as  an  attempt  to  interfere  with  and 
regulate  interstate  commerce.    Caldwell  v.  North  Carolina,  187  U.  S.  622,  23 
Sup.  Ct  229,  47  L.  Ed.  336. 

s«  See  Indiana  v.  American  Exp.  Co.,  7  Biss.  227,  Fed.  Ca&  No.  7,021.  In 
Crutcher  v.  Kentucky,  141  U.  S.  47,  11  Sup.  Ct  851,  35  L.  Ed.  649,  a  Kentucky 
statute  requiring  the  agent  of  a  foreign  express  company  doing  business  In 
the  state  to  pay  a  license  fee  of  five  dollars,  and  deposit  with  the  auditor  a 
statement  of  the  company's  assets  and  liabilities,  showing  that  it  has  an 
actual  capital  of  at  least  $150,000,  was  held  unconstitutional,  as  an  inter- 
ference with  Interstate  commerce,  in  so  far  as  it  applied  to  companies  trans- 
porting goods  between  points  in  the  state  and  points  in  other  states,  althou^^h 
they  also  transported  between  points  in  the  state.  And  see  Norfolk  &  W.  R. 
Co.  y.  Pennsylvania,  136  U.  S.  114,  10  Sup.  Ct  958,  34  L.  Ed.  394 ;  McCall  t. 
California,  136  U.  S.  104, 10  Sup.  Ct  881,  34  L.  Ed.  392 ;  Osborne  v.  Florida,  164 
U.  S.  650.  17  Sup.  Ct  214,  41  L.  Ed.  586 ;  Caldwell  v.  North  Carolina,  187  U.  S. 
622,  23  Sup.  Ct  .229,  47  L.  Ed.  336 ;  PuUman's  Palace  Car  Co.  v.  Adams,  189  U. 
S.  420.  23  Sup.  Ct  494,  47  L.  Ed.  877 ;  Atlantic  &  P.  Tel.  Co.  v.  Philadelphia, 
190  U.  S.  160,  23  Sup.  Ct  817,  47  L.  Ed.  995  (full  citation  of  cases) ;  Allen  v. 
Pullman's  Palace  Car  Co..  191  U.  S.  171,  24  Sup.  Ct  39,  48  L.  Ed.  134;  Norfolk 
&  W.  R.  Co.  V.  Sims,  191  U.  S.  441,  24  Sup.  Ct  151,  48  L.  Ed.  254;  Armour 
Packing  Co.  v.   Lacy,  200  U.  S.  226,  26  Sup.  Ct  232,  50  L.  Ed.  451. 

«»  Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S.  1,  24  L.  Ed.  708; 
Telegraph  Co.  v.  Texas,  105  U.  S.  460,  26  L.  Ed.  1067 ;  Ratterman  v.  Telegraph 
Co.,  127  U.  S.  411,  8  Sup.  Ct  1127,  32  L.  Ed.  229 ;  Leloup  v.  Port  of  Mobile.  127 
U.  S.  640,  8  Sup.  Ct  1380,  32  L.  Ed.  311. 
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foreign  insurance  corporations  is  not  invalid  as  a  regulation  of  com- 
merce.** 

A  state  has  the  absolute  right  to  entirely  exclude  a  foreign  corpo- 
ration from  its  territory,  or,  having  given  it  a  license  to  do  business 
within  the  state,  to  revoke  it,  in  its  discretion,  for  good  cause,  or 
without  any  cause  at  all.^^  And  its  motive  in  so  doing  is  not  open  to 
inquiry.  The  corporation  has  no  constitutional  right  to  transact  its 
business  in  any  other  state  than  that  of  its  creation,  and  hence  its 
exclusion  therefrom  violates  no  constitutional  right.  In  Doyle  v. 
Continental  Ins.  Co.*®  the  legislature  of  Wisconsin  had  enacted  that, 
if  any  foreign  insurance  company  should  transfer  a  suit  brought 
against  it  from  the  state  courts  to  the  federal  courts,  it  should  there- 
upon become  the  duty  of  the  secretary  of  state  to  cancel  its  license 
to  do  business  within  the  state.  It  was  held  that  an  injunction  could 
not  be  granted  to  restrain  the  revocation  of  a  license  for  violation 
of  the  provision,  though  a  state  has  no  power  to  prohibit  resort  to 
the  federal  courts  where  they  have  jurisdiction,  since  the  right  to  ex- 
clude foreign  corporations  belongs  to  the  state,  and  its  motive,  or  the 
means  by  which  it  accomplishes  that  result,  are  not  the  subject  of 
judicial  inquiry. 

Such  a  statute,  however,  cannot  prevent  the  corporation  from  re- 
moving a  suit  into  the  federal  courts.**  And,  if  a  statute  requiring 
a  permit  as  a  condition  precedent  to  a  foreign  corporation  doing 
business  in  the  state  requires  such  a  stipulation  before  the  permit 
shall  be  granted,  the  statute  is  void,  and  the  agent  of  a  foreign  cor- 
poration could  not  be  prosecuted  for  violating  it."*^ 

A  state,  of  course,  has  a  perfect  right  to  admit  foreign  corpora- 
tions of  a  particular  class,  and  exclude  other  classes,  or  it  may,  if  it 
sees  fit,  discriminate  between  corporations  of  the  same  class. 

2«Paul  V.  Virginia,  supra;  Doyle  v.  Continental  Ins.  Oo.,  94  U.  S.  535,  24 
L..  Ed.  148;  Philadelpliia  Fire  Ass'n  v.  New  York,  119  U.  S.  110,  7  Sup.  Ct. 
108,  30  L.  Ed.  342;  Hooper  v.  California,  155  U.  S.  648,  15  Sup.  Ct.  207,  39 
L.  Ed.  297  (marine  insurance) ;  New  York  Life  Ins.  Co.  v.  Cravens,  178  U.  S. 
389,  20  Sup.  Ct  902.  44  L.  Ed.  1116  (life  insurance). 

27  Waters-Pierce  Oil  Co.  ▼.  State,  19  Tex.  Civ.  App.  1,  44  S.  W.  936,  affirmed 
177  U.  S.  28,  20  Sup.  Ct.  518,  44  L.  Ed.  657 ;  State  v.  Standard  Oil  Co.,  61  Neb. 
28,  84  N.  W.  413,  87  Am.  St.  Rep.  449. 

2  8  94  U.  S.  535,  24  L.  Ed.  148.  See  comments  on  this  by  Mr.  Justice  Peckham 
in  Cable  v.  United  States  Life  Ins.  Co.,  191  U.  S.  288,  24  Sup.  (?t  74,  48  L. 
Ed.  188. 

20  Insurance  Ck).  t.  Morse,  20  Wall.  445,  22  L.  Ed.  365.  See,  also,  Cable 
v.  United  States  Life  Ins.  Co.,  supra. 

so  Barron  v.  Bumside,  121  U.  S.  186,  7  Sup.  Ct  931,  80  L.  Ed.  915.  See, 
also,  Blake  v.  McClung,  172  U.  S.  239,  19  Sup.  Ct  165,  43  L.  Ed.  432 ;  Dajton 
Coal  &  I.  Co.  V.  Barton,  183  U.  S.  23,  22  Sup.  Ct  6,  46  L.  Ed.  61. 
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It  seems  to  have  been  held,  in  eflFect,  that,  if  a  statute  provides  for 
the  admission  of  corporations  organized  for  a  particular  kind  of 
business,  it  impliedly  excludes  corporations  organized  for  any  other 
bnsiness ;  and  it  has  been  held  that  a  statute  authorizing  foreign  cor- 
porations organized  for  a  particular  purpose  to  do  business  in  the 
state  does  not  admit  a  foreign  corporation  organized  for  the  purpose 
specified,  and  also  for  other  purposes.'^ 

With  the  question  of  the  expediency  or  policy  of  the  statutes  im- 
posing conditions  upon  foreign  corporations  the  courts  have  nothing 
to  do.  It  is  purely  a  legislative  question.  The  statute  must  stand, 
unless  it  is  plainly  in  conflict  with  some  constitutional  provision;*' 
and,  if  there  is  doubt  as  to  its  constitutionality,  the  doubt  must  be 
resolved  in  favor  of  the  legislature.**  "It  has  repeatedly  been  held 
— and  there  seems  to  be  no  conflict  of  authority — ^that  corporations 
of  one  state  have  no  right  to  exercise  their  franchises  in  another 
state,  except  upon  the  assent  of  such  other  state,  and  upon  such  terms 
as  may  be  imposed  by  the  state  where  their  business  is  to  be  done. 
The  conditions  imposed  may  be  reasonable  or  unreasonable.  They 
are  absolutely  within  the  discretion  of  the  legislature."  •* 

Foreign  Corporations  in  Fraud  of  the  Laws  of  a  State,  or  Contrary 

to  its  Policy, 

The  courts  of  a  state  will  not  recognize  as  valid  a  corporation  or- 
ganized m  traud  of  its  laws  in  another  state,  or  a  corporation  ot  an-' 
other  state  ivlllcli  Is  t6iitrary  to  the  policy  ot  its  laws.**     In  some 

>i  Isle  Royale  Land  Corp.  v.  Secretary  of  State,  76  MldL  162,  43  N.  W.  14. 

•  sThe  power  to  exclude  and  to  impose  conditions  cannot  be  exercised  in 
violation  of  the  proyision  against  the  passage  by  a  state  of  a  law  impairing: 
the  obligation  of  contracts.  New  York,  L.  E.  &  W.  R.  Oo.  ▼.  Pennsylvania,  153 
U.  S.  628,  14  Sup.  Gt  962,  88  L.  Ed.  854 ;  Bedford  t.  Eastern  B.  &  L.  Ass'n., 
181  U.  S.  227,  21  Snp.  Gt  597,  45  L.  Ed.  834.  While  foreign  insurance  com- 
panies can  enter  a  state  to  do  business  only  by  permission  of  the  state,  and 
subject  to  such  regulations  and  conditions  as  it  may  see  fit  to  Impose,  yet, 
where  they  have  complied  with  all  such  conditions,  and  under  license  tronk 
the  state  have  expended  money  in  establishing  agencies  and  in  advertislns 
and  building  up  a  business,  they  have  the  right  to  challenge  the  validity  of 
statutes  subsequently  enacted  which  affect  their  business  and  Interests  equally 
with  those  of  domestic  companies.  Niagara  Fire  Ins.  Go.  ▼.  Gomell  (G.  G.) 
110  Fed.  816.  And  see  Greenwich  Ins.  Go.  v.  Garroll  (G.  G.)  125  Fed.  121. 
Gontra,  Hartford  Fire  Ins.  Go.  v.  Perkins  (G.  O.)  125  Fed.  502. 

ss  Phenix  Ins.  Go.  v.  Burdett,  112  Ind.  204,  13  N.  E.  705  r  State  v.  Gar^,  2 
N.  D.  36,  49  N.  W.  164;  State  v.  Phoenix  Ins.  Go.,  92  Tenn.  420,  21  S.  W.  893. 

»4  Hartford  Fire  Ins.  Go.  v.  Raymond,  70  Mich.  485,  38  N.  W.  474,  482. 

»8Hill  T.  Beach,  12  N.  J.  Eq.  81;  Land  Grant  Railway  &  Trust  Go.  ▼. 
Board  Go.  Gom'rs  Goffey  Go.,  6  Kan.  245;  Carroll  v.  Gity  of  East  St  Louisa 
67  111.  568,  16  Am.  Rep.  632 ;  Demarest  y.  Flack,  128  N.  Y.  205,  28  N.  B.  645. 
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states  the  laws  for  the  formation  of  corporations  are  more  favorable 
than  in  others,  and,  for  this  reason,  residents  of  a  state  sometimes 
go  into  another  state  and  form  a  corporation  under  its  laws  for  the 
purpose  of  doing  business  in  the  state  of  their  residence.  Whether 
such  corporations  will  be  recognized  as  valid  in  the  state  of  the  coi- 
porators'  residence  depends  upon  whether  the  incorporation  is  to  be 
regarded  as  an  evasion  of  and  fraud  upon  its  laws.  Some  courts 
seem  to  have  held  that  the  mere  fact  that  residents  of  a  state  go  into 
another  state  and  form  a  corporation  for  the  purpose  of  doing  busi- 
ness in  the  state  of  their  residence  is  an  evasion  of  the  laws  of  the 
state  in  which  they  are  incorporated,  and  a  fraud  upon  such  laws/* 
But,  by  the  better  opinion,  there  must  be  something  more  than  this 
to  make  out  a  case  of  fraud  upon  the  laws  of  either  state.  There  must 
be  some  express  prohibition  against  such  an  incorporation,  or  else  th 
g-eneralpolicv  oi  Lilt  la  vis  iiiusl  UU  ^M^|hst  it.  Ine  quesuon  arose  in 
New  York  in  Demarest  v.  Flack.* '^  in  this  case  the  defendants, 
residents  of  New  York,  had  formed  a  corporation  under  the  laws  of 
West  Virginia  for  the  purpose  of  doing  business  in  New  York,  and 
were  doing  business  there  as  a  foreign  corporation.  The  plaintiff,  a 
resident  of  New  York,  seeking  to  hold  them  liable  as  if  unincorpo- 
rated, contended  (1)  that  these  facts  conclusively  proved  that  the 
incorporation  was  invalid,  so  far,  at  least,  as  the  state  of  New  York 
and  its  citizens  were  concerned;  or,  (2)  if  this  was  not  so,  that  the 
facts  rendered  it  a  question  for  the  determination  of  the  jury  whether 
the  incorporation  was  attempted  to  be  made  in  good  faith,  or  as  a 
mere  evasion  and  in  fraud  of  the  laws  of  West  Virginia  or  of  New 
York,  and  that,  if  the  jury  should  find  the  latter  to  be  the  case,  the 
incorporation  would  be  void.  The  court,  after  pointing  out  that  the 
laws  of  both  states  permitted  incorporation  for  the  purposes  for  which 
this  corporation  had  been  forrated;  that  the  freedom  of  the  members 
from  personal  liability  would  be  as  great  and  as  easily  attained,  and 
the  security  of  creditors  would  not  be  substantially  greater,  in  case 

13  L.  R.  A.  864;  Van  Steuben  t.  Central  R.  CJo.,  178  Pa.  367,  35  Atl.  092, 
34  L.  R-  A.  677. 

te  Hill  T.  Beach,  12  N.  J.  Bq.  31. 

»T  128  N.  Y.  206,  28  N.  E.  645,  13  L.  R.  A.  854.  And  Me,  to  the  same  effect, 
Lancaster  vrimprbfOT^ht  Co.,'T40*N;"?.'676V36  N.  B.  064,  24  L.  R.  A.  322, 
where  a  corporation  was  formed  under  the  laws  of  New  Jersey  to  do  bnsineBB 
In  New  York.  And  see  Oakdale  Mfg.  Co.  v.  Garat,  18  R.  I.  4S4,  28  AtL  97.% 
23  L.  R.  A.  630,  49  Am.  St  Rep.  784;  United  States  Vlnecar  Go.  t.  Schlegel, 
143  N.  Y.  637,  38  N.  B.  729 ;  State  t.  Topeka  Water  Co.,  61  Kan.  647,  60  Pac 
337;  Omnberland  Tel.  &  T.  Co.  t.  LoniBTllle  Hom«.ML  Co,  114  Kj.  892, 
72  S.  W.  4 ;  State  y.  Cook,  181  Mo.  696,  80  8.  W.  929. 
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of  incorporation  under  the  laws  of  New  York ;  that  the  policy  of  West 
Virginia  plainly  favored  the  formation  under  its  laws  of  corporations 
composed  of  nonresidents,  the  principal  business  of  which  was  to  be 
done  outside  the  state ;  and  that  the  policy  of  New  York  was  to  rec- 
ognize foreign  corporations  formed  for  the  purpose  of  doing  business 
there, — held  that  the  incorporation  was  valid,  both  in  West  Virginia 
and  in  New  VorE  The  coiirt  also  hel3  tlwt  whether  there  was  an 
atteatpteifevasi^  of  the  laws  of  New  York  was  a  question  of  law,  for 
the  court,  and  should  not  be  submitted  to  a  jury  as  a  matter  of  fact." 

A  foreign  corporation  will  not  be  recognized  in  a  state  if  it  is  con- 
trary to  the  policy  of  its  laws,  as  where  the  laws  expressly  or  im- 
pliedly prohibit  corporations  of  its  character,  or  a  corporation  for 
such  purposes.**  It  was  held  by  the  Illinois  court  that  a  corporation 
created  by  the  laws  of  Connecticut  for  the  sole  purpose  of  buying  and 
selling  lands  had  no  power  to  purchase  and  hold  lands  in  Illinois,  as 
it  was  against  the  general  policy  of  the  laws  of  that  state  on  the 
subject  of  domestic  corporations,  and  would  tend  to  create  perpetui- 
ties.** 

It  is  for  the  legislature  to  determine  what  shall  be  the  public  policy 
of  the  state,  and  in  the  absence  of  legislation  prohibiting  an  act  the 
case  must  be  a  very  clear  one  to  justify  the  courts  in  declaring  it 
against  public  policy.*'  Accordingly  it  is  generally  held  that  the  mere 
fact  that  the  legislature  has  not  created  or  authorized  the  organization  of 
corporations  with  power  to  do  a  certain  act  is  not  enough  to  show 

•  *In  regard  to  tbe  latter  polot  It  waa  nid  tbat.  If  tbe  qneatlon  were  snb- 
mltted  to  the  jury,  "Ve  might  And  different  Juries  coming  to  different  con- 
clualona  upon  ttie  same  facts,  and  we  should  have  a  corporatlOQ  or  no  cocpora- 
tton.  according  to  the  view  a  Jury  might  take  of  snch  facta.  One  plaintiff 
might  prove  the  evasion  to  the  aatlDfactlon  of  one  Jnry,  and  another  plaintiff 
fall  on  predtely  the  aame  facts ;  and  thus  we  abould  have  a  corporation  as  to 
A.,  and  no  corporation  as  to  B.,  and  the  same  question  coustautlr  arising  as 
often  as  the  corporation  or  Its  members  were  soed.  This  would  be  Intolerable. 
It  most  be  a  corporation  as  to  all  persona  with  whom  It  liaa  bnslness  dealings, 
or  as  to  none.    !□  other  words,  It  must  be  a  qnestian  of  law.  Instead  of  fact." 

••  Lsnd  Grant  Railway  St  Trust  Co.  t.  Board  Co.  Com'rs  Coffey  Co.,  6  Kan. 
246 ;  Carroll  r.  City  of  Bast  St  Louis,  67  III.  568,  16  Am.  Rep.  032.  A  foreign 
corporation,  with  right  under  Its  charter  not  sanctioned  by  the  laws  of  Louisi- 
ana, will  not  b«  prevented  from  doing  a  legitimate  bualoess  under  that  portion 
of  Its  charter  which  conforms  to  her  laws.  State  v.  New  Orleans  Warehouse 
Co.,  109  La.  M,  S3  So.  SI.  See,  also.  Enterprise  Brewing  Co.  t.  Qrlme,  ITS 
Mass.  2CS,  S3  N.  B.  8SB. 

«■  Carroll  T.  City  of  Bast  St  Louis,  supra.  8«e  Santa  Clara  Female  Academy 
r.  Sullivan,  lie  111.  87S,  8  N.  E.  183,  S6  Am.  Rep.  776. 

41  Thompson  t.  Waters,  3S  Mich.  214,  12  Am.  Rep.  243 ;  SteTUU  v.  Pratt 
101  111.  206;  Cowell  t.  Springs  Ox,  100  U.  8.  59,  26  L.  Ed.  S47. 


§§  247-249)       STATUS  or  a  foheign  cobporaxioit.  613 

that  it  is  against  public  policy  to  permit  a  foreign  corporation  to  do 
such  an  act** 

Retaliatory  Statutes. 

In  some  of  the  states  what  are  known  as  "retaliatory  statutes"  have 
been  enacted,  the  object  being  to  prevent  other  states  from  imposing 
greater  burdens  and  restrictions  upon  corporations  of  the  state  by 
which  the  statute  is  enacted  than  are  imposed  by  that  state  upon  cor- 
porations of  such  other  states.  Thus,  in  Illinois  it  is  provided  that 
whenever  the  existing  or  future  laws  of  any  state  shall  require  of 
insurance  companies  incorporated  under  the  laws  of  Illinois,  and  hav- 
ing agencies  in  such  other  state,  any  deposit,  or  the  payment  of  any 
tax,  license  fee,  etc.,  greater  than  the  amount  required  for  such  pur- 
poses for  similar  companies  by  the  then  existing  laws  of  Illinois,  then 
all  companies  of  such  state  establishing  or  having  an  established 
agency  in  Illinois  shall  be  required  to  pay  to  the  auditor  for  taxes, 
license  fees,  etc.,  an  amount  equal  to  the  amount  required  by  the  laws 
of  such  other  state.*"  And  in  many  states  there  are  statutes  in  effect 
providing  generally  that  foreign  corporations  shall  not  exercise  any 
privileges  in  the  state  which  are  not  accorded  by  the  state  by  which 
they  are  created  to  similar  foreign  corporations.**  Such  statutes 
as  these  are  valid,  unless  they  violate  some  particular  provision  of  the 
state  constitution.*  • 

A  foreign  corporation  which  has  complied  with  the  local  laws 
should  not,  as  a  measure  of  retaliation,  under  a  retaliatory  statute, 
be  excluded  from  doing  business  in  the  state  upon  the  ground  that  the 
laws  of  the  state  by  which  it  was  created  would  exclude  foreign  cor- 

«sCowell  ▼.  Springs  Co.,  supra;  Stevens  y.  Pratt,  supra;  Deringer's  Adm'r 
7.  Deringer's  Adm'r,  5  Houst.  (Del.)  416,  1  Am.  St  Rep.  150.  But  see  Empire 
MUls  y.  Alston  Grocery  Co.,  4  Wills  on,  Ciy.  Gas.  Gt  App.  (Tex.)  S  221,  15 
S.  W.  200,  506;  Van  Steuben  y.  Gentral  R.  Go.,  178  Pa.  367,  85  Atl.  992, 
84  li.  R.  A.  577;  State  y.  Gook,  171  Mo.  848,  71  S.  W.  829. 

«t  This  law  becomes  operative  upon  the  enactment  by  the  other  state  of  the 
law  with  the  additional  requirements,  and  it  Is  immaterial  that  there  are  no 
Illinois  corporations  doing  business  In  such  state.  Germanla  Ins.  Co.  y.  Swi- 
gert,  128  111.  237,  21  N.  B.  530,  4  L.  R.  A.  478 ;  State  y.  Fidelity  &  Casualty  Co., 
77  Iowa,  648,  42  N.  W.  509.  But  see  State  y.  Insurance  Ck>.,  49  Ohio  St  440, 
81  N.  E.  658,  16  L.  R.  A.  611,  84  Am.  St  Rep.  578;  State  y.  Insurance  Go. 
(Neb.)  100  N.  W.  405. 

««  See  State  y.  Western  Union  Mut  Life  Ins.  Co.,  47  Ohio  St  167,  24  N.  E. 
892,  8  L.  R.  A.  129;  Wolf  y.  Lancaster,  70  N.  J.  Law,  201,  56  Atl.  172,  and 
other  cases  cited  in  the  preceding  and  following  notes. 

«B  People  y.  Fire  Ass'n  of  Philadelphia,  92  N.  Y.  811,  44  Am.  Rep.  880: 
Home  Ins.  Go.  y.  Swlgert,  104  IlL  666 ;  State  y.  Insurance  Go.  of  North  America, 
115  Ind.  257,  17  N.  B.  574 ;  Talbott  y.  Casualty  Ck>.,  74  Md.  586,  22  Atl.  895, 
18  L.  R.  A.  584;  State  y.  Insurance  Go.  (Neb.)  99  N.  W.  86. 
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porations  from  doing  business  there  under  like  conditions,  unless  it 
is  clear  that  such  is  the  effect  of  the  law.  Rules  of  comity  require 
that  doubt  in  such  a  case  should  be  resolved  in  favor  of  the  corpora- 
tion.*« 

What  Constitutes  "Doing  Business!^*  in  the  State. 

Questions  frequently  arise  as  to  what  constitutes  "doing  business" 
in  the  state,  within  the  meaning  of  the  statutes  relating  to  foreign 
corporations,  and  the  answer  is  not  always  clear,  jf  a  foreign  cor- 
poration  continuously  does  any  substantial  part  of  its 
g»at<*~  hn^Yfr  ^^*^^^j  ^t  \^  ^^^\}^\}  the  statutcl 
nessTn  the  state  if  it  has  an  office  and  sells  some  of  its  gooas  tne 


_  >iness  in  the 

learly,  jt  does  busi- 


or  enters  into  a  contract  by  which  it  is  to  nave  tne  management  of  the 
manufacturing  in  a  factory  and  keep  it  supplied  with  a  superintendent,** 
or  has  a  resident  agent  to  conduct  a  part  of  its  business.**  But  a  cor- 
poration is  not  doing  business  in  the  state  because  a  transact 


>n  is 


partly  eflFected  there,  if  it  is  consummated  outside  the  state ;  ••  as 


*•  State  V.  Fidelity  ft  C.  Ing.  Co.,  39  Minn.  538,  41  N.  W.  108;  State  v.  In- 
snrance  Co.,  49  Ohio  St  440,  31  N.  E.  658,  16  L.  R.  A.  611,  34  Am.  St  Rep.  573. 

*  Connecticut  Mnt  L.  Ins.  Co.  t.  Spratley,  172  U.  S.  602,  19  Sup.  Ct  308,  43 
L.  Bd.  569;  People  v.  Roberts,  152  N.  Y.  59,  46  N.  E.  161,  36  L.  R.  A.  756: 
Farmers'  Loan  &  T.  Co.  ▼.  Lake  St  El.  R.  Co.,  173  111.  439,  51  N.  E.  55: 
Texas  ft  P.  Ry.  Ca  v.  Davis,  93  Tex.  378,  54  S.  W.  381,  55  S.  W.  562;  Bule>^ 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  95  Tex.  51,  65  S.  W.  27,  55  L.  R.  A.  861.    A  \ 
foreign  insurance  company  is  doing  business  within  the  state,  so  far  as  the 
question  of  the  power  of  a  federal  court,  sitting  in  that  state,  to  obtain  juris- 
diction over  such  corporation,  is  concerned,  where,  under  the  terms  of  Its 
policies  covering  property  in  that  state,  it  sends  Its  agents  there  to  adjnst 
losses.    Pennsylvania  Lumbermen's  Mnt  F.  Ins.  Co.  v.  Meyer,  197  U.  S.  407,   \ 
25  Sup.  Ct  483,  49  L.  Ed.  810.    See,  also,  Elliott  v.  Parlln  ft  O.  Co.,  71  Kan^ 
666,  81  Pac.  500. 

4T  People  V.  Wemple,  131  N.  T.  64,  29  N.  E.  1002,  27  Am.  St  Rep.  542; 
People  V.  Horn  Silver  Min.  Ca,  105  N.  Y.  76,  11  N.  E.  155.  See,  also, 
Copland  v.  American  D.  Wireless  Tel.  Co.,  136  N.  CL  11,  48  S.  E.  501. 

«8  Diamond  Glue  Oo.  v.  United  States  Glue  Co.,  187  U.  S.  611,  23  Sup.  Ct 
206,  47  L.  Ed.  328. 

«»  Cone  V.  Tuscoloosa  Mfg.  Co.  (C.  C.)  76  Fed.  891 ;  United  States  Loan  Co. 
V.  Miller  (Tenn.  Ch.  App.)  47  S.  W.  17;  Fay  Fruit  Co.  v.  McKlnney,  108  Mo. 
App.  304,  77  S.  W.  160;  Board  of  Trade  v.  Hammond  Elevator  Co.,  198  U. 
S.  424,  25  Sup.  Ct  740,  49  L.  Ed.  1111.  Cf.  Honeyman  v.  Colorado  Fuel  & 
I.  Co.  (O.  C.)  133  Fed.  96.  Where  a  foreign  corporation  came  into  New 
Jersey  and  organized  and  controlled  a  corporation,  causing  it  to  issue  its 
bonds  and  stock,  and  took  them  and  purchased  stocks  held  in  various  New 
Jersey  corporations,  and  also  took  from  such  stockholders  sums  of  money  as 
further  consideration,  and  gave  a  guaranty  that  another  corporation  would  pay 
the  Interest  on  Its  bonds,  such  transactions  amounted  to  a  doing  of  business. 
Groel  V.  United  Electric  Co.  (N.  J.  Ch.)  60  Atl.  822. 

io  Holder  v.  Aultman,  Miller  &  Co.,  169  U.  S.  81,  18  Sup.  Ct  269;  42  L. 


^ 
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where  an  agent  solicits  orders  in  the  state,  but  the  sale  is  consum-  j 
mated  outside  the  state;  ^^  or  where  an  application  for  insurance  is/ 
made  in  the  state,  but  the  acceptance  and  issue  of  a  policy  thereon  is/ 
at  the  home  office  in  another  state.**    Nor  does  the  statute  apply  to  ay 
loan,  although  on  the  security  of  land  within  the  state,  made  outside 
the  state ;  *•  or  to  a  contract  made  outside  the  state  by  which  the 
title  to  land  in  the  state  is  acquired.**    Nor  does  a  foreign  corporation 
do  business  in  the  state  by  a  mere  consignment  of  goods  for  sale  to  a 
factor  therein,  since  in  such  case  the  factor  and  not  the  consignor  does 
the  business  of  selling  and  collecting.**    The  prosecution  or  defense  of 
an  action  is  not  doing  business  in  the  state.** 

Ed.  669;  Payson  ▼.  Withers,  5  Bias.  269,  Fed.  Gas.  No.  10,864;  Boardman  y. 
S.  S.  McClupe  Co.  (C.  C.)  123  Fed.  614. 

•1  Toledo  Commercial  Co.  v.  Glass  Mfg.  Co-,  55  Ohio  St  217,  45  N.  E.  197; 
Droege  v.  Ahrens  &  0.  M.  Co.,  163  N.  Y.  466,  57  N.  B.  747;  Cummer  Lumber 
Co.  V.  Associated  Mfrs.'  M.  F.  Ins.  Corp.,  67  App.  Dlv.  151,  73  N.  Y.  Supp. 
668,  affirmed  173  N.  Y.  633,  66  N.  E.  1106;  Harvard  Co.  v.  Wlcht,  99  App. 
DlT.  507,  91  N.  Y.  Supp.  48;  Wolff  Dryer  Co.  v-  Blgler,  192  Pa.  466,  43  Atl. 
1092;  Rock  Island  Plow  Co.  y.  Peterson,  93  Minn.  356,  101  N.  W.  616;  Belle 
City  Mfg.  Co.  T.  Frizzell  (Idaho)  81  Pac.  58. 

OS  Hazeltlne  v.  Mississippi  Valley  F.  Ins.  Co.  (C.  C.)  55  Fed.  743;  Fulton 
V.  Commercial  T.  M.  A.  Ass*n,  172  Pa.  117,  33  Atl.  324;  State  Mut.  F.  Ins. 
Co.  V.  Brlnkley  Stave  &  H.  Co..  61  Ark.  1,  31  S.  W.  158,  29  L.  R.  A.  712,  54 
Am.  St  Rep.  191- 

B*  Scruggs  V.  Mortgage  Co.,  54  Ark.  566, 16  S.  W.  563;  Reeves  v.  Harper,  43 
La.  Ami.  516,  9  South.  104;  Caeser  v-  Capell  (C.  0.)  83  Fed.  403;  Sullivan  v. 
Sheehan  (C.  C.)  89  Fed.  247;  Neal  v.  New  Orleans  Loan  B.  ft  S.  Ass'n,  100 
Tenn.  607,  46  S.  W.  755;  People's  Building  L.  &  S.  Ass'n  v.  Berlin,  201  Pa. 
1,  50  Atl.  308,  88  Am.  St  Rep.  764. 

64  Goldsbery  v.  Carter,  100  Va.  438,  41  S.  E.  858.  The  mere  ownership  of  n 
lands  In  New  Mexico  by  a  railroad  company  organized  and  existing  under 
the  act  of  congress  of  March  3,  1897,  c.  374,  29  Stat  622,  none  of  whose  offices 
are  located  in  the  territory,  or  the  bringing  of  suits  in  that  territory  to  pro- 
tect its  lands  against  trespasses,  is  not  sufficient,  under  Comp.  Laws  N.  M. 
1897,  S  450,  to  authorize  the  service  of  summons  upon  Its  president  while  j 
passing  through  the  territory  on  a  railroad  train,  in  a  personal  action  In 
which  an  attachment  may  be  levied  upon  the  lands  to  satisfy  any  judgment 
that  may  be  obtained,  even  assuming  that  the  provisions  of  this  statute 
could  be  made  applicable  to  a  corporation  created  by  an  act  of  congress. 
New  Mexico  v.  Baker,  196  U.  S.  432,  25  Sup.  Ct  375,  49  L.  Ed.  540. 

SB  Bertha  Zinc  ft  Mineral  Co.  v.  Clute,  7  Misc.  Rep.  123,  27  N.  Y-  Supp.  342; 
Allm  y.  Tyson-Jones  Buggy  Co.,  91  Tex.  22,  40  S.  W.  893,  714w  And  see 
Hovey*B  Estate,  198  Pa.  385,  48  Ati.  311. 

5«  Utley  V.  Mining  Co.,  4  Colo.  369;  Powder  River  Cattle  Co.  v.  Commis- 
sioners, 9  Mont  145,  22  Pac.  383;  Christian  v.  Mortgage  Co.,  89  Ala.  198,  7 
South.  427;  McCall  v.  Mortgage  Co.,  99  Ala.  427, 12  South.  806;  Reed  v.  Walk- 
er. 2  Tex.  Civ.  App.  92,  21  S.  W.  687;  St  Louis,  A.  ft  T.  Ry.  Ca  v.  Fire  Ass'n. 
55  Ark.  163,  18  S-  W.  43;  Fuller  ft  J.  Manufg  Co.  v.  Foster,  4  Dak.  329,  30 
N.  W.  166;    Buffalo  Zinc  ft  C.  Co.  v.  Cramp,  70  Aiic.  525,  69  8.  W.  572,  91 


./' 


*>!*'  FOBBIQN  COBPOEATIOMS.  (Ch.  15 

It  is  generally  held  that  doing  a  single  act  of  business  does  not  bring 
a  corporation  within  the  statute,'^  The  supreme  court  of  the  United 
States  has  held  that  a  statute  or  constitutional  provision  prohibiting  T" 
foreign  corporation  from  doing  "any  business"  in  the  state  until  it 
has  complied  with  the  conditions  imposed  contemplates  carrying  on  a 
continuous  business  in  the  state,  and  does  not  apply  to  a  single  act 
of  business  when  there  was  no  purpose  to  do  any  other  act  of  busi- 
ness or  have  a  place  of  business  in  the  state.*"  Thus  these  statutes 
are  not  to  be  construed  as  preventing  a  corporation  from  doing  isolated 
and  independent  acts  incidental  to  its  business,  such  as  making  a  con- 
tract," a  sale,"'  a  purchase,*'  an  insurance  policy,'*  or  as  taking  a 
mortgage,"  or  accepting  a  note.*'  In  some  jurisdictions,  however, 
a  stricter  construction  prevails,  and  it  is  held  that  a  single  act  of 
ordinary  business  is  within  the  statute.  Thus  it  has  been  held  in 
Alabama  that  a  corporation  organized  for  the  purpose  of  lending 
money  on  real  estate  security  does  business  by  making  a  single  loan 
and  taking  a  mortgage  to  secure  it" 

Am.  St  He|>.  ST:  Clii^:!-.")  'Ilr!.-  &  T,  Co.  v.  Unstiford,  120  Wis.  281,  97  N.  W. 
MO;  Alley  t-  Bowen-Merrll]  Co.  (AA.)  88  B.  W.  838. 

»'  Farrlor  t.  Security  Co.,  88  Ala.  275.  7  South.  200;  Glnn  t.  Security  Co., 
92  AlB.  ISEi,  8  Sonth.  888;  Amnions  v.  Bruoswlck-Balfee  C  Co..  B  Ind.  T.  630, 
82  S.  W.  937 ;  Frawley,  B.  &  W.  t.  Pennsylvania  Casnalt;  Ca  (G.  0.)  124  Fed. 
259  (fall  citation)  and  casea  In  following  notes. 

"Lamb  r.  Lamb,  6  Bias.  420,  Fed.  Gas.  No.  8,018.  A  single  transaction 
may  be  a  doing  of  boalnesB,  where  It  Is  part  of  the  ordinary  bnshiess  of  the 
corporation  and  Indicates  a  purpose  to  carry  on  a  substantial  part  of  Its  deal- 
IngH  In  the  state.  John  Deere  Plow  Co.  t.  Wyland,  S9  Kan.  256,  78  Pac  863. 
And  oee  New  Haven  Pnlp  &  B.  Co.  v.  Downlneton  Mfg.  Co.  (a  C.)  130  Fed.  005. 

i>  Empire  Milling  &  M.  Ca  T.  Tombstone  MllUng  &  H.  Co.  (C.  C.)  100  Fed. 
910;  Babbitt  t.  Field,  0  Ariz.  6,  52  Pac.  775;  Davis  ft  B.  B.  4  N.  Co.  t.  Calgle 
(Teno.  Ch.  App.)  53  8.  W.  240;  Henry  t.  Slmanton,  04  N.  J.  Eq.  572.  54  Atl. 
153;  Hogan  t.  City  of  St  Louis,  170  Mo  149.  75  8.  W.  604;  Slgel-Complon 
L.  S.  C.  Co.  T.  Haaton.  OS  Kan.  749,  75  Pac.  1028;  New  York  Architectural 
T.  a  Go.  T.  Wllltams.  102  Af  p.  DIv.  1,  92  N.  1.  Saw.  808L 

■•  Oates  Iron  Works  v-  Cohen,  7  Colo.  App.  341,  48  Pac.  667;  Delaware  A 
H.  C.  Go.  *.  Mahlenbroct  63  N.  J.  Law.  281,  43  Atl.  978,  49  L.  B.  A.  538. 

•  I  Colorado  Iron  Works  v.  Sierra  Orande  Mln.  Co.,  15  Colo.  499,  25  Pac. 
325,  22  Am.  St  Rep.  433:  Crook  v.  airard  Iron  ft  U.  Co.,  87  Md.  138,  B9  Atl. 
04,  67  Am.  St  Bep.  S25. 

•«  Tabor  T.  Manufacturing  Co.,  H  Colo.  419, 18  Pac  537. 

••  Gilchrist  T.  Ballroad  Co.  (G.  C.)  47  Fed,  593;  Kerne  Guar.  Sav.  Bank  v- 
Lawrence,  32  Wash.  572,  73  Pac.  680;  New  York  A  8.  C.  Co.  t.  Wlnton,  208 
Fa.  467,  57  Atl.  955.  See  Com.  t.  Standard  OH  Co.,  101  Pa.  119;  Faller  ft 
J.  Mfg.  Co.  T.  Foster,  4  Dak.  329,  30  N,  W.  166. 

•«  Creteau  t.  Foote  &  T.  Co.,  40  App.  Dlv.  215,  57  N.  T.  Bupp.  1103;  Sectrri- 
ty  Co.  V.  Panhandle  Nat  Bank.  93  Ten.  675,  6T  a  W.  22. 

••  See,  also,  Denscm  t.  Chattanooga  Nat  BIdg.  Ass'n,  107  Fed.  777,  46  a 
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Effect  of  Noncompliance  xvith  Conditions. 

The  statutes  imposing  conditions  upon  foreign  corporations  vary 
in  the  different  states,  and  even  where  they  are  similar  ^^^  VifT"^*^, 
do  not  agree  in  construing  them,  and  as  to  the  effect  of  contracts  and 
transacuons  m  violation  of  their  terms.  In  all  cases  the  object  is 
to  ascertain  the  intention  of  the  legislature,  and  when  the  intention 
is  ascertained  it  must  oe  given  eileci.  ^ 

Many  courts  hold  that  such  a  statute  does  not  render  void  contracts  ^^  /^ 
or  transactions  by  foreign  corporations  before  compliance  with  the  /^*cf 
conditions^but  that  the  corporation  merely  renders  itself  subject  to 
^exglusign  at  the  instance  of  the  proper  authoritips.  and  to  suspension 
of  its  civil  remedies  until  compliance  if  compliance  be  made  a  condition 
of  the  right  tb  sue.**  Where  tiiis  rule  prevails  notwithstapriiny  non^ 
compliance  suit  may  be  brought  on  such  a  contrart  in  a  f<^Hpra1  rQiipt,*^ 
or  in  the  court  ofmottier  state.**  This  is  perhaps  the  prevailing  view. 
Other  courts  nold,  howeverTthat  all  contracts  entered  into  in  viola- 
tion of  the  statute  are  void,  on  the  ground  that  where  no  other  penalty 
is  attached  this  is  the  only  effective  way  of  enforcing  the  prohibition.** 

C.  A.  684,  affirmed  189  U.  S.  408,  23  Sup.  Gt  630,  47  L.  Bd.  870  (under  Alabama 
statute);  Nelson.  Morris  &  Ga  ▼.  Rehkopf,  75  S.  W.  203,  26  Ky.  Law  Rep.  352. 

••  Washburn  Mill  Co.  v.  Bartlett,  3  N.  D.  138,  54  N.  W.  544;  Wright  v. 
Lee,  4  S.  D.  237,  55  N.  W.  «31;  Jarvls-Conklln  M.  T.  Oo.  v.  Wlllhoit  (0.  C.) 
84  Fed.  514;  Neuchatel  Asphalte  Go.  y.  Mayor,  etc.,  155  N.  Y.  873,  49  N.  R. 
1043;  Rockford  Ins.  Go.  y.  Rogers,  9  Colo.  App.  121,  47  Pae.  849;  Security 
SaYlDgs  &  L.  AsB'n  y.  Elbert,  153  Ind.  198,  54  N.  B.  753;  North  Mercer  Natu- 
ral Gas  Go.  Y.  Smith,  27  Ind.  App.  472,  61  N.  B.  10:  G.  B.  Rogers  &  Go.  y. 
Simmons,  156  Mass.  259,  29  N.  B.  580;  Enterprise  Brewing  Oo.  T.  Grime,  178 
Mass.  252,  53  N.  E.  855  (cf.  Reliance  Mot  Ins.  Go.  y.  Sawyer,  160  Mass.  413, 
36  N.  B.  59);  Helvetia  Swiss  F.  Ins.  Go.  y.  Edward  P.  Allis  Go.,  11  Goto.  App 
264,  53  Pae.  242;  Ghlcago  Mill  ft  L.  Go.  y.  Sims,  101  Mo.  App.  569,  74  S.  W. 
128;  State  y.  American  Book  Ga,  69  Kan.  1,  76  Pae.  411,  1  L.  R.  A.  (N.  S.) 
1041;  Thompson  y.  National  Mut.  B.  &  L.  Ass'n,  57  W.  Va.  551,  50  S.  B.  756. 

•T  SulliYan  Y.  Beck  (G.  G.)  79  Fed.  200. 

••  Allegheny  Ga  y.  Allen,  69  N.  J.  Law,  270,  55  Atl.  724. 

•»  In  re  Gomstock,  3  Sawy.  218,  Fed.  Gas.  No.  3,078;  Gincinnati  Mut.  Health 
Assur.  Go.  V.  Rosenthal,  55  111.  85,  8  Am.  Rep.  626;  Lycoming  Fire  Ins.  Co. 
Y.  Wright,  55  Vt  526;  Rising  Sun  Ins.  Go.  y.  Slaughter,  20  Ind.  520;  Hoffman 
Y.  Banks,  41  Ind.  1;  Farmers*  &  Merchants'  Ins.  Co.  y.  Harrah,  47  Ind.  236: 
Union  Gent  Life  Ins.  Go.  y.  Thomas,  46  Ind.  44;  Bank  of  British  Columbia 
Y.  Page,  6  Or.  485 ;  iEftna  Ins.  Go.  y.  HarYey,  11  Wis.  896 ;  Reliance  Mnt  Ina 
Go.  Y.  Sawyer,  160  Mass.  413,  36  N.  B.  59;  National  Mut.  Fire  Ins.  Co.  y. 
Pursell,  10  Allen  (Mass.)  232;  Jones  y.  Smith,  3  Gray  (Mass.)  500;  Neuchatel 
Asphalt  CJo.  Y.  Mayor,  etc.,  9  Misc.  Rep.  376,  30  N.  Y.  Supp.  252;  Barbor  y. 
Boehm,  21  Neb.  450,  32  N.  W.  221;  Northwestern  Mut  Life  Ins.  Go.  Y.  Elliott 
(C.  C.)  5  Fed.  225;  Myers  Mfg.  Go.  y.  Wetzel  (Tenn.  Gh.  App.)  35  a  W.  896; 
Henni  y.  Fidelity  Bldg.  &  L.  Ass'n,  61  Neb.  744,  86  N.  W.  475,  87  Am.  St 
Rep.  519;  Tri-State,  etc..  Go.  y.  Forest  Park,  etc.,  Co.,  192  Mo.  404.  90  S.  W. 
1020,  4  L.  R.  A.  (N.  S.)  688;  A.  Booth  &  Go.  y.  Weigend,  28  Utah,  372,  79  Pae. 
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Some  of  the  statuK^  QQlLQttly  prohibit  doiii£  business  before  com- 
plianCC '  vnK'  their  terms,  but  also  impose  i  pcnalt^^Joc,  thaic  viola- 
tion,  and  others  impose  a  penalty  without  express  prohibition.  Some 
courts  hold  that  the  legislature,  by  annexing  a  speciEc  penalty,  mani- 
fests an  intention  that  the  penalty  shall  be  exclusive,  and  that  con- 
tracts made  before  compliance  with  the  statute  are  valid.'*  Other 
of  the  courts,  however,  hold  that  the  annexation  of  a  penalty  ren- 
ders all  acts  which  subject  the  party  to  the  penalty  unlawful,  and 
therefore  unenforceable,  under  tiie  generally  accepted  rules"  that, 
where  a  statute  prohibits  an  act  and  attaches  a  penalty,  it  renders 
the  act  unlawful,  and  that  attaching  a  penalty  without  express  pro- 
hibition is  an  implied  prohibition.'"  If  the  statute  ts  not  in  terms 
prohibitory,  and  the  penal^  is  imposed  as  a  tax,  and  for  purposes  of 
revenue,  and  not  by  way  of  punishment,  it  does  not  prohibit  con- 
tracts before  compliance  with  its  terms/*  Where  a  statute,  as  is  some- 
times the  case,  merely  requires  foreign  corporations  to  file  a  copy  of 
their  charter,  or  observe  other  requirements,  within  a  certain  time 

ISTO;  United  SUtes  Rubber  Co.  t.  Butler  .Bros.  S.  Co.  (C.  C.)  132  Fed.  398. 
"Wben  tbe  leglBlatare  problblts  an  set,"  said  tbe  Illinois  court,  "or  declare* 
that  It  sbalt  be  nnlawfnl  to  perform  it  every  rale  of  Interpretation  mast  say 
tbat  the  legislature  Intended  to  Interpose  its  power  to  prevent  the  act  and,  as 
one  of  the  means  ot  prevention,  that  the  courts  shall  hold  It  void-  This  Is 
as  manifest  as  If  the  statnte  bad  declared  that  It  should  be  void.  To  hold 
otherwise  would  be  to  give  to  the  person  or  corporation  or  Individual  the  same 
rights  In  enforcing  prohibited  contracts  as  tbe  good  citizen  wbo  respects  and 
conforms  to  tbe  law.  To  permit  such  contracts  to  l>e  enforced,  if  not  offering 
a  premium  to  violate  a  law,  it  certainly  withdraws  a  large  portion  of  tbe 
fear  that  deters  men  from  defying  the  law.  To  do  so  places  the  person  who 
violates  tbe  law  on  an  equal  footing  with  those  who  strictly  observe  Its  re- 
quirements."   Cincinnati  Mot  Health  Assnr.  Co.  v.  Rosenthal,  supra, 

TO  Toledo  Tie  &  Lumber  Co.  v.  Thomas.  83  W.  Va.  B66.  11  S.  B.  37.  25  Am. 
St  Eep.  925;  Columbns  Ins-  Co.  v.  Walsh,  18  Mo.  229;  Union  Mnt  Life  Ins. 
Co.  V.  McMlUen,  24  Oblo  St  67:  Harris  v.  Runnels,  12  How.  (17.  8.)  7fi,  13  L. 
Ed.  UOli  Bdlson  General  Electric  Co.  v.  Canadian  Pac.  Nav.  Co.,  8  Wash.  370, 
36  Pac.  200,  24  L.  R.  A.  315,  40  Am.  St.  B«p.  010;  La  France  Fire  Engine 
■  Co.  V.  Town  of  Mt  Vernon,  9  Wash.  142,  37  Pac.  287,  38  Pac.  80,  43  Am.  St 
Rep.  827;  Garratt  Ford  Co.  v.  Vermont  Mfg.  Co.,  20  R.  I.  189,  37  AO.  MS. 
38  L.  R'  A.  545,  78  Am.  St  Bep.  852;  Jarvls-GonkUn  Uortg.  Trust  Co.  v.  Will- 
bolt  (C.  C.)  84  Fed.  614. 

Ti  Clark,  C«it  (2d  Bd.)  260. 

11  Dudley  V.  Collier,  87  Ala.  431,  6  South.  304.  18  Am.  St  B^.  55;  Buxton 
T.  Hamblen,  32  Me.  448;  Thome  v.  Insurance  Co.,  80  Fa.  16,  21  Am.  Rep.  88; 
Cary-Lombard  Lumber  C*.  v.  Thomas,  92  Tenn.  687,  22  S.  W.  743;  McCanna 
&  F.  Co.  v.  Citizens'  Trust  ft  8.  Co,,  76  Fed.  ^0,  24  C.  O.  A:  11,  36  L-  B.  A. 
236;  Chattanooga  Nat.  B.  ft  L.  Aai'n  v.  D^son,  189  XJ.  8.  410,  28  Sup.  Ct 
630,  47  L.  Ed-  870  (Alabama  statnte);  Hanchey  v.  Sontbem  Home  B.  ft  L. 
.kss'n,  140  Ala.  24S,  37  South.  272. 

Ti  See  Lamed  v.  Andrews,  106  Mass.  435,  8  Am.  Rep.  848. 
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after  commencing  business  in  the  state,  and  imposes  a  penalty  upon 
their  officers  or  agents  if  they  fail  to  do  so,  it  has  been  held  that  it 
is  not  to  be  construed  as  prohibiting  continuance  of  business  after  such 
failure,  so  as  to  avoid  their  contracts,  the  only  penalty  incurred  being 
the  penalty  imposed  by  the  statute.^* 

A  statute  making  it  unlawful  for  foreign  corporations  to  do  businessN   /^ 
without  first  complying  with  the  requirements  has  no  application  to  J       *  -^ 
contracts  entered  into  before  its  enactment^  • 

It  is  held  that  a  statute  forbidding  any  foreign  corporation  to  do 
business  in  the  state  until  it  has  complied  with  the  conditions  pre- 
scribed, and  imposing  a  penalty  for  its  violation,  but  which  imposes 
no  duty  or  prohibition  upon  persons  dealing  with  a  corporation  which 
has  not  complied  with  the  law,  does  not  render  its  contracts  void 
as  to  such  persons,  so  as  to  prevent  them  from  maintaining  an  ac- 
tion thereon.  For  instance,  it  is  held  that  a  policy  of  insurance  is- 
sued by  a  foreign  insurance  company,  which  has  not  complied  with 
the  law  so  as  to  be  entitled  to  do  business  in  the  state,  may  never- 
theless be  enforced  by  the  assured.  Some  courts  base  this  rule  on 
the  ground  that  the  corporation  is  estopped  to  set  up  its  noncom- 
pliance with  the  law  to  escape  liability  on  its  contracts.^*  Others 
base  it  upon  the  ground  that  the  statute  is  intended  for  the  protec-  . 
tion  of  persons  dealing  with  the  corporation,  and  that  the  legisla- 
ture did  not  intend  to  avoid  its  contracts  to  their  prejudice.^* 

Estoppel. 

If  a  corporation  does  business  in  another  state  without  comj)l3ring 
with  the  conditions  precedent  imposed -by- the-state«  it  cannot  ^sgapc  . 

liability  on  rni^trartg  m^H#>2ijr_jj-j;)q  fhc^  gronnH  that  it  waS  JlOt  .quali- 
fied to  do  business  in  the  .state.  It  is  estopped  to  set  up  such  a  de- 
fense. '.  It  was  so  held  by  Judge  Caldwell  where  a  life  insurance  com- 
pany set  up  such  a  defense  to  defeat  an  action  on  a  policy  issued  by 
it.    "By  the  fact  of  doing  business  in  the  state,"  he  said,  "it  asserted 

T4  Northwestern  Mnt  Life  Ins.  Ca  t.  Overholt  4  Dill.  287,  Fed.  Gas.  No. 
10,338 ;  Klndel  v.  Lithographing  Co.,  19  Colo.  310,  35  Pac.  538,  24  L.  R.  A.  311 ; 
Slauson  v.  Schwabacher,  4  Wash.  783,  31  Pac.  829,  81  Am.  8t  Rep.  948;  Whit- 
man Agricultural  Co.  v.  Strand,  8  Wash.  647,  36  Pac.  682. 

T 5  Security  Savings  &  L.  Ass'n  v.  Elbert,  153  Ind.  196,  54  N.  B.  753, 
Standard  Sewing-Mach.  Co.  ▼.  Frame,  2  Pennewlll  (Del.)  480,  48  Atl.  188. 
Richardson  t.  United  States  M.  &  T.  Ca,  194  IlL  259,  62  N.  B.  006 ;  Keystone 
Mfg.  Co.  T.  Howe,  89  Minn.  256,  94  N.  W.  723. 

T«  See  following  paragraph. 

T7  Pennypacker  t.  Insurance  Co.,  80  Iowa,  56,  45  N.  W.  408,  8  L.  B.  A.  236, 
20  Am.  &L  Rep.  895 ;  Union  Mnt  Life  Ins.  Co.  t.  McMlllen,  24  Ohio  8t  67 ;  The 
ManiHtee,  5  Hiss.  882,  Fed.  Oas.  No.  9,027;  Bhrman  t.  Insurance  Gk>.  (D.  C) 
1  Fed.  471. 
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a.  compliance  with  the  laws  of  the  state,  and  after  enjoying  all  the  ben- 
efits of  that  biuiness,  and  receiving  the  money  of  the  assured,  it  will 
not  be  heard  to  say  that  it  never  submitted  'to  the  jurisdiction  of  the 
state.'  It  can  reap  no  advantage  from  its  own  wrong,"  '■  And  the 
estoppel  extends  to  agents  and  members  of  the  corporation  who  par- 
ticipate in  the  unauthorized  transactions." 

Some  of  the  courts  hold  that,  if  a  foreign  corporation  makes  a  con- 
tract which  is  within  the  powers  conferred  upon  it  by  its  charter,  the 
other  party  cannot  escape  the  obligations  imposed  upon  him  by  the 
contract,  nor  dispute  the  rights  of  the  corporation  under  it,  on  the 
ground  that  it  had  not  complied  with  the  law  imposing  conditions 
upon  its  right  to  do  business  in  the  state;  the  corporation  being  re- 
garded as  in  the  position  of  a  dc  facto  corporation,  whose  contracts 
arc  valid,  the  state  only  having  the  right  to  object,  -or  else  the  other 
party  being  held  to  be  estopped  to  dispute  the  validity  of  the  con- 
tract.** Other  courts  take  the  position  that  the  statute  is  based  up<»i 
grounds  of  public  policy,  and  the  contract,  being  prohibited,  is  illegal 
and  void,  and  that  the  doctrine  of  estoppel  does  not  extend  so  far  as 
to  enable  a  person  or  corporation  to  do  in  effect  what  is  forbidden  by 
law.  And  they  therefore  hold  that  in  such  a  case  the  other  party  to 
the  contract  is  not  estopped  to  show  the  illegality  of  the  contract  for 
the  purpose  of  preventing  a  recovery  upon  it.*^ 

T«  Berry  v.  Indemalty  Co.  (C.  CO  46  Fed,  439.  And  see  Ehrman  t.  Insur- 
ance Co.  (D.  C)  1  Fed.  471 ;  GanKr  r.  rtremaii'i  Pimd  Ins.  Ga,  84  Mlno. 
3T2.  25  N.  W.  948;  WatertowD  Fire  Ina.  Co.  v.  Bnat,  141  111.  85,  30  N.  E.  772; 
gparkn  v.  Nadonal  Matoulc  A.  Ass'ii,  100  Iowa,  466,  69  N.  W.  678;  Fisber 
T.  Tradera'  Mat  Ins.  Co.,  13S  K.  C.  217,  48  S.  E.  667.  In  r«  Najlor  Ufg. 
Co.  (D.  C.)  185  Fed.  206. 

T«  Kllyore  T.  Smith.  122  Pa.  48.  15  Atl.  698. 

*o  See  ante,  p.  78,  as  to  de  facto  corporations.  Sberwood  v.  Alvl^  83  Ala. 
115,  3  SoQtli.  307,  8  Am.  St  Bep.  695.  In  tUa  case  tbe  defendaat  bad  obtain- 
ed a  loan  from  a  foreign  con>oratlon  engaKed  in  lending  money  In  Alabama, 
and  bad  {^ven  a  mortgnge  to  secure  tbe  game.  In  an  action  by  tbe  purcbaser 
at  a  sale  tinder  tbe  mortKaRe  for  possession,  the  defendant  contended  tbat  the 
naortgnge  was  void  because  the  corporatlim  had  no  known  place  of  buslneea, 
or  authorised  agent  within  the  state,  as  required  by  law.  It  was  held  tbat 
he  waa  estopped  to  set  ap  aach  a  defense.  For  other  declslona  la  aapport 
of  tbe  test  see  Wright  t.  Lee.  2  8.  D.  596.  61  N.  W.  706;  Waehbom  Mill 
Co.  V.  Bartlett  3  N.  D.  138,  54  N.  W.  544.  And  see  American  Loan  ft  Trust 
Co.  V.  Bast  A  Weet  B-  Co.  (C.  C.)  37  Fed.  242;  La  France  Firs  Engine  Co. 
V.  Town  of  Mt  Vernon,  9  Wasb.  142,  37  Pac.  287,  88  Pac.  80.  43  Am.  St  Rep. 
827;  Rathbone.  Sard  &  Co.  t.  Frost  9  Wash.  162,  87  Pac  298. 

•  I  Id  re  Comstock,  Fed.  Cae.  No.  3,078;  WllUama  v  Cheney,  3  Gray  (Maas.) 
222;  National  Mut  Fire  Ins.  Co.  t.  Pursell,  10  Allen  (Mass.)  232;  Rlatng  Son 
Ins.  Co.  V.  Slaughter,  20  Ind.  520;  Cincinnati  Mnt  Health  Asanr.  Co.  v.  Ro- 
senthal, SB  111.  90,  8  Am.  Rep.  626;  Mtan  Ins.  Co.  v.  Harvey,  11  Wis.  89S; 
Delaware  R.  Q.  &  O.  GO.  v.  Bethlehem  ft  N.  P.  Ry.  Co..  204  Pa.  22,  53  Atl.  53-t, 
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Powers  of  Foreign  Corporation — Limitation  of  Charter. 

The  rule  of  comity  by  which  a  corporation  is  permitted  to  do  busi^ 
ness  in  another  state  •  than  that  by  which  it  was  created  does  not ) 
change  its  nature  as  a  foreign  corporation,  or  give  it  any  powers  which  I 
are  not  given  by  its  charter.     Nor  does  it  exempt  persons  who  dean 
with  it  from  the  effect  of  legislation  by  the  state  or  country  of  its  1 
creation  under  power  reserved  under  its  law.    "Though  permitted  to 
come  into  the  local  jurisdiction,  and  there  exercise  its  powers,  for  the 
accomplishment  of  the  purposes  of  its  creation,  it  remains  essentially 
a  foreign  corporation.     It  derives  its  vitality,  its  corporate  capacity, 
its  very  life,  from  the  law  of  its  origin.    Comity  adds  to  it  no  new 
function,  or  greater  powers  than  are  bestowed  upon  it  by  its  charter. 
That,  being  the  instrument  of  the  company's  creation,  and  prescribing 
the  limits  of  its  legal  existence,  mtist  exert  the  most  obvious  influ- 
ence upon  all  its  transactions;    and,  whether  abroad  or  at  home,  it 
can  do  nothing  which  does  not  fairly  fall  within  the  scope  and  purpose 
of  that  instrument."  •*    And  persons  dealing  with  a  foreign  corpora- 
tion must  take  notice  of  the  limitations  in  its  charter,  and  also  of  the 
power  over  it  reserved  to  the  state  or  country  to  which  it  owes  its 
being,  and  they  are  bound  accordingly.®*     "Wherever  a  corporation 
goes  for  business,  it  carries  its  charter,  as  that  is  the  law  of  its  ex- 
istence,  and  the  charter  is  the  same  abroad  that  it  is  at  home.    What- 
ever disabilities  are  placed  utx)n  the  corporation  at  home  it  retains 
abroad,  and  whatever  legislative  control  it  is  subiected  to  at  home 
must  be  rerngrnizpd  and  submjtt^^  ^^  ^y  ^^OSf  who  deal  with  it  else- 
where."  ®* 

If  a  foreign  corporation  whose  existence  and  legal  organization  are 
not  disputed  has  made  a  contract  in  a  state  through  agents  employed 
by  it,  and  a  suit  is  brought  against  it  thereon  in  such  state,  in  such  a 
manner  that  it  is  made  amenable  to  the  jurisdiction  of  the  court,  it 
is  not  necessary  for  the  plaintiff,  at  the  outset,,  to  prove  that  it  had 
the  power  under  its  charter  to  make  the  contract.®' 

The  rules  recognized  in  some  states,  that  one  who  contracts  with  a 

•2  Wm.  L.  Mnrfree,  Esq.,  in  note  to  Republican  Silver  Mines  v.  Brown,  58 
Fed.  644,  7  C.  C.  A.  419,  24  L.  R.  A.  776. 

«»  Canada  S.  Ry.  Co.  v.  Gebhard,  109  U.  S.  527,  537,  3  Sup.  Ct  363,  369,  27 
L.  Kd.  1020;  Hoyt  v.  Thompson's  Ex'r,  19  N.  Y.  207;  Metropolitan  Bank  v. 
Godfrey,  23  111.  579,  609;  Manhattan  Life  Ins.  Co.  v.  Fields  (Tex.  Civ.  App.) 
26  S.  W.  280.  If  the  charter  of  a  corporation,  or  the  general  laws  of  the 
state  of  Its  creation,  prohibit  certain  contracts,  as  contracts  between  it  and  its 
officers  or  employes,  the  prohibition  applies  to  contracts  in  another  state. 
Rue  V.  Railway  Co.,  74  Tex.  474,  8  S.  W.  533,  15  Am.  St  Rep.  852. 

•*  Canada  S.  Ry-  Co.  v.  Gebhard,  supra. 

•B  McCluer  y.  Railroad,  13  Gray  (Mass.)  124,  74  Am.  Dec.  624. 
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corporation  caimot  plead  ultra  virea  to  defeat  an  action  on  the  c<mi- 
tract,  and  that  the  corporation  is  estopped  to  set  up  such  a  defense  in 
an  action  brought  against  it,  apply  to  foreign  corporations.  Thus,  a 
borrower  from  a  foreign  corporation,  under  this  doctrine,  cannot  de- 
feat an  action  by  the  corporation  on  a  note  or  mortgage  given  by  him, 
on  the  ground  that  the  corporation  had  no  authority  under  its  charter 
to  make  the  loan.**  As  we  have  seen,  there  is  much  conflict  as  to  the 
effect  of  ultra  vires  contracts,*^ 
Some — Limilations  of  the  Local  Lows. 

It  does  not  follow,  even  when  a  corporation  is  recognized  in  another 
state,  that  it  can  exercise  all  the  powers  that  are  conferred  upon  tt 
by  its  charter.  Its  powers  also  depend  upon  the  law  nf  thf  istatf  in 
which  they  are  exercised.  In  other  words,  its  powers  are  limited,  not 
only  by  its  cnartef  Mid  the  laws  ot  the  state  of  its  creation,  but  also 
by  tfie  laws  of  the  state  in  wnicn  it  exercises  them."  'thus,  ttie  laws 
of  a  itate  prohibiting  c<)ff)bi^Tl(ni5  tfOih  Hdldii^g  real  estate,  or  limit- 
ing their  power  in  this  respect,  apply  to  foreign  as  well  as  to  domestic 
corporations.  And  generally,  in  the  absence  of  legislation  changing 
the  rule,  a  foreign  corporation  cannot  exercise  greater  powers  than 
the  local  laws  allow  to  similar  dcwnestic  corporations.** 

If  the  charter  of  a  corporation  prohibits  it  from  taldnp  bv  devise. 
it  cannot  tahe  in  another  state,  though  there  may  be  no  prohibitory 

■  ■PuicoBBt  V.  InHnranc«  Co..  79  lod.  172;  Steam  Nav.  Co.  *.  Weed.  IT 
Barb.  (N.  T.)  878. 

»t  Ante,  p.  167. 

*i  Powler  V.  Bell,  90  Tex.  IBO.  87  S.  W.  1058.  39  L.  R.  A.  254,  69  Am.  St 
Rep.  788;  Interstate  Sav.  k  L.  Aiis'n  v.  Strlne,  58  Neb.  133,  78  N.  W.  BTI;  Id, 
59  Neb.  27,  80  N.  W.  4S;  SoholoBkl  t.  New  South  Ballding  A  L.  Asa'D.  77  Miss. 
155,  28  Sontt.  861;  Rio  Grande  k  W.  By.  v.  Tellnride  Power  T.  Co.,  23  Utah, 
22.  eS  Pac.  fiOS;  State  t.  Cook,  171  Mo.  848,  71  S.  W.  829.  The  statute  of 
New  Jereejr.  declarlns  that  the  anonal  franchlBe  or  license  fee  Imposed  on  cor- 
poratloDs  chartered  by  that  state  should  be  a  preferred  debt  in  case  of  In- 
solvency, can  have  no  extraterritorial  eRect.  and  snch  claim  It  not  entitled 
to  preference  In  Insolvenc;  proceedtog^B  agalnat  sncb  corporatloDB  In  another 
state.  J.  A.  HolBhonser  Co.  v.  Gold  HUl  C.  Co..  138  N.  C.  248,  50  S.  B.  650. 
70  L.  H.  A.  183. 

'»  Banyan  v.  Coster's  Lessee,  14  Pet  (U.  B.)  122,  10  L.  Ed.  382;  Carroll  v. 
City  of  East  St  Louis,  67  111.  668.  16  Am.  B(^  632;  White  v.  Howard,  46  N. 
Y.  144;  Harding  v.  American  Glucose  Co.,  182  ni.  561,  56  N.  E.  677,  64  L. 
R.  A.  738,  74  Am.  St  Rep.  18S.  A  foreign  corporation  which  has  assumed 
the  name  of  an  older  domestic  corporation,  which  It  could  not  obtain  If  In- 
corporated In  the  state,  will  be  enjoined  from  the  use  thereof,  though  it  has 
compiled  with  the  registration  laws,  and  thereby  received  a  certlflcate  to  do 
business  In  the  state.  American  Clay  Mfg.  Co.  t.  American  Clay  Mfg.  Co., 
198  Pa.  189.  47  Atl.  936.  And  see  Philadelphia  Trust  etc.,  Co.  t.  Pbllad^ 
phia  Trust  Co.  (C.  C.)  123  Fed.  584;  ante.  p.  6ia 
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statute  in  the  latter  state,  for  a  prohibitory  clause  in  the  charter  of 
a  corporation  cleaves  to  it  everywhere.**  It  has  been  held,  however, 
that  a  statute  of  wills  of  one  state,  since  it  has  no  extraterritorial 
effect,  cannot  prevent  a  corporation  of  that  state  from  taking  by  de- 
vise in  another  state,  where  there  is  no  such  prohibition.**  This  de- 
cision would  seem  to  be  a  sound  one,  but  the  contrary  has  been  held 
in  Illinois.**  Where  the  laws  of  a  state  prohibit  a  corporation  from 
taking  land  by  devise,  a  devise  in  that  state  to  a  foreign  corporation 
is  void,  though  by  its  charter,  and  by  laws  of  the  state  of  its  crea- 
tion, it  is  authorized  to  take  by  devise.** 

Same — Power  to  Acquire  Real  Estate. 

A  foreign  corporation  may  acquire  and  hold  land,  provided  the^ 
transaction  is  not  prohibited  by  the  law  of  the  state  where  the  land  lies>/ 
or  not  contrary  to  its  public  policy.**  As  we  have  seen,  if  a  corpora- 
tion takes  a  conveyance  of  land  for  a  purchase  not  authorized,  or  takes 
more  land  than  it  is  authorized  to  take,  the  conveyance  is  not  void,  and 
only  the  state  can  object.**  And  some  cases  so  hold  even  if  the  char- 
ter of  the  corporation  contains  an  express  provision  against  holding 
land.**  In  the  case  of  a  foreign  corporation,  the  same  rule  is  applied, 
and  a  conveyance  to  it  will  not  be  void  because  the  transaction  is  not 
authorized  by  its  charter,  and  its  title  is  not  to  be  open  to  collateral  at- 
tack on  that  ground.**  If  the  power  of  foreign  corporations  to  acquire 
land  is  restricted  by  the  law  of  the  state  where  the  land  lies,  a  different 
question  is  presented ;  but  here  again  the  rule  prevails  that  it  is  for  the 
state  to  object,  and  that  the  title  of  the  corporation  is  not  open  to  col- 
lateral attack.**    Under  statutes  imposing  upon  foreign  corporations 

••  White  ▼.  Howard,  88  Conn.  342,  1  Gumming,  Gas.  Priy.  Gorp.  81* 

•Hd. 

•*  Starkweather  t.  Society.  72  111.  60,  22  Am.  Rep.  133. 

•»  White  v.  Howard,  46  N.  Y.  144. 

»*  Cowell  V.  Colorado  Springs  Co.,  100  U.  S.  55,  25  L.  B3d.  647;  American  & 
F.  G.  Union  t.  Yonnt,  101  U.  S.  352,  25  L.  Bd.  888;  Lakeview  Land  Go.  y.  San 
Antonio  Traction  Co.,  95  Tex.  252,  66  S*  W.  766;  Blodgett  y.  Lanyon  Zinc 
Ga,  120  Fed.  808,  58  O.  O.  A.  70;  ante,  p.  180. 

•B  Ante,  p.  164.  »•  Ante,  p.  166. 

•T  Silyer  Lake  Bank  y.  North,  4  Johns.  Gh.  (N.  Y)  870;  Lancaster  y.  Am- 
sterdam Imp.  Co.,  140  N.  Y.  676,  35  N.  B.  964,  24  L.  R.  A.  322;  Jones  y.  Haber- 
sham, 107  U.  S.  174,  2  Sup.  Gt  386.  27  L.  Bd.  401;  Watts  y.  Gantt,  42  Neb. 
869,  61  N.  W.  104. 

9t  Seymour  y.  Slide  &  8.  Gold  Mines,  158  U.  8.  628,  14  Sup.  Gt  847,  88  L. 
Bd.  807;  Garlow  y.  Aultman,  28  Neb.  672,  44  N.  W-  878;  Galyeston  Land  & 
I.  Go.  V.  Perkins  (Tex.  Giy.)  26  S.  W.  256;  Myers  y.  McOayock,  39  Neb. 
848,  58  N.  W.  622,  42  Am.  St  Rep.  627;  McKlnley-Lannlng  Loan  &  T.  Co.  y, 
Gordon,  113  Iowa,  481,  85  N.  W.  816.  Gf.  Myatt  y.  Ponca  Glty  L.  ft  L  Co., 
14  Okl.  220,  78  Pac.  185. 
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conditions  precedent  to  doing  business  in  the  state,  the  quesUon  whether 
failure  to  comply  with  the  conditions  renders  a  conveyance  to  the  cor- 
poration void  must  of  course  depend  upon  the  terms  and  construction 
of  the  statute.  In  the  absence  of  a  clear  intention  on  the  part  of  the 
legislature  to  declare  the  transaction  void,  however,  it  would  seem 
that  the  same  rule  should  apply,  and  that  in  such  case  the  corporations 
acquire  good  title  subject  only  to  the  right  of  the  state  to  attack  it.** 
Corporationi  de  Facto. 

A  foreign  corporation  will  be  accorded  the  status  of  a  corporation  de'~^ 
facto,  if  it  is  a  corporation  de  facto  in  the  state  by  which  it  was  created,  j 
and  if  it  has  complied  with  the  law  relating  to  foreign  corporations.    In 
such  a  case,  persons  who  deal  with  it  cannot  attack  its  corporate  exist- 
ence on  the  ground  of  irregularity  in  organization.    Any  question  af- 
fecting its  right  to  transact  business  because  of  such  irregularity  is  a 
matter  of  inquiry  only  for  the  state  of  its  creation,'** 
Rights  and  Immunities  of  Af  embers. 

The  rights  and  immunities  of  members  of  foreign  corporations  are  \ 
within  the  rule  of  comity,  and  must  be  respected.  They  cannot  be  held  ) 
individually  liable,  for  instance,  for  the  debts  or  torts  of  the  corpora-  f 
tion,  unless  they  are  made  so  by  its  charter,  or  by  some  statute.'"  ) 

Quo  Warranto  and  Mandamus. 

Quo  warranto  is  a  proper  remedy,  unless  excluded  by  statute,  to  try 
the  right  fit  a  fprpign  corporation  to  can7  on  business  in  the  state,  and 
to  oust  it  if  it  is  without  right,'"  TEe  excciitive  otticcrs  oi  the  state,  in 
issuing  certificates  to  foreign  corporations  under  the  statutes,  act  in  a 
ministerial  capacity,  and  their  determination  is  not  judicial  and  final, 
but  may  be  reviewed  by  the  courts.'" 

>•  Prittz  v.  Palmer,  132  U.  S-  282,  10  Bnp.  CL  98,  33  I>.  Ed.  317;  Cerlow  t. 
Aultman.  28  Neb.  672.  44  N.  W.  878;  LoulBTille  Property  Co,  v.  City  of  Nash- 
Tille,  :14  Teim.  212.  84  S.  W,  810.    And  ue  Hamilton  v.  Reeves.  69  Kan.  844. 

76  Pac.  418. 

lodLanoflBter  v.  Improvement  Co..  140  N-  T.  576.  3S  N.  B),  964,  24  Ij.  R. 
A.  S22:  Bank  of  Toledo  v.  International  Bank.  21  N.  T.  M2. 

101  Merrick  v.  Van  Santvoonl.  34  N.  Y.  208. 

IK*  State  V.  Fidelity  &  Casualty  Ina.  Co.,  39  Minn.  638.  41  N.  W.  108;  Stat* 
V.  Fidelity  ft  Casualty  Ins.  Co..  49  Ohio  Sup.  440,  31  N.  H.  658,  IS  L.  R.  A. 
611,  34  Am.  St  Rep.  CTS;  State  v.  Western  Union  Mat  Life  Ins.  Co.,  47  Ohio 
St  167.  24  N.  B.  892.  8  L.  R.  A.  129;    SUte  t.  Fidelity  &  Casualty  Ins.  Co.. 

77  Iowa,  648,  42  N.  W-  509:  State  v.  Standard  01!  Co,.  81  Neb.  28,  84  N.  W. 
413,  67  Am.  St.  Rep.  44B;  State  v.  Ameilcan  Book  Co.,  65  Kan.  847.  69  Pac. 
563.  And  see  MacOlnulas  v.  Boaton  &.  M.  Con.  C.  &  S,  Mln.  Co.,  20  Uont  428; 
75  Pac.  89;  Attorney  Oeneral  v.  Electric  Storage  B.  Co.,  188  Mass.  239,  74 
N.  B.  767. 

loa  State  v.  Fidelity  &  Casualty  Ins.  Co.,  89  UUrn.  538,  41  N.  W.  108;  State 
V.  Fidelity  ft  Casualty  Ins.  Co.,  ffi  Ohio  Sup.  440,  81  N.  B.  668,  16  L.  B.  A. 
«tl.  S4  Am.  St.  Rep,  573. 
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Where  the  executive  officer  of  the  state  charged  with  the  duty  of 
granting  and  revoking  permits  for  foreign  insurance  companies  to  do 
business  in  the  state  is  required  to  grant  permits  when  certain  conditions 
exist,  and  is  not  vested  with  discretionary  power,  mandamus  will  lie  to 
compel  him  to  grant  a  permit  in  a  proper  case.***  But  if  he  is  invested 
with  discretionary  power,  as  where  he  is  required  to  grant  a  permit 
when  he  "is  satisfied  with  the  capital,  securities,  investments,"  etc.,  of 
the  corporation  applying  for  it,  or  where  he  is  given  the  power  to  re- 
voke or  refuse  a  permit,  where,  after  an  examination,  he  "has  reason 
to  believe"  that  a  statement  made  by  a  foreign  corporation  is  false,  his 
action  cannot  be  controlled  by  mandamus.* •* 

ACTIONS  BY  AND  AGAINST. 

250.  By  tlie  eomity  of  itatei,  a  oorporation  oreated  under  tlie  laws 

of  one  state  or  oonntry  may  sne  in  the  eonrte  of  another  state 
or  oonntry  nnlees  otherwise  provided  by  statute. 

251.  A  foreign  oorporation  oannot  be  sned  In  the  oonrts  of  a  state,  nn-'^ 

less  Jurisdiction  can  be  obtained  by  service  within  the  state  \ 

npon  an  authorised  agent.  Provision  Is  very  generally  made  by  \ 
statute  for  service  upon  particular  officers  of  foreign  corpora-  ( 
tlons  doing  business  In  the  state,  and  a  corporation  which  \ 
does  business  ^within  a  state  having  such  a  statute  Impliedly 
submits  to  Its  Jurisdiction. 

253.  A  Judgment  recovered  against  a  foreign  corporation  after  due 
service  of  process  on  an  authorised  agent  In  the  state  Is  entitl- 
ed, under  the  constitution  and  laws  of  the  United  States,  to  the 
same  faith  and  credit  In  all  other  states  as  In  the  state 
in  which  it  was  rendered. 


) 


254.  For  the  purposes  of  Jurisdiction  of  actions  In  the  federal  courts, 
a  corporation  is  a  ^dtlsen''  or  'Inhabitant"  of  the  state  of  its 
creation,  and  of  that  state  only. 

Actions  by  Foreign  Corporations. 

It  is  well  settled  that,  by  the  law  of  comity  among  nations,  a  corpora- 
tion created  by  one  sovereignty  may  assert  its  rights  by  suit  in  the 
courts  of  another  sovereignty.  The  same  law  of  comity  prevails  among 
the  states  of  this  Union,  and  it  is  the  rule  that,  unless  otherwise  pro- 
vided by  statute,  a  foreign  corporation  may  sue.*** 

J04  Kansas  Home  Ins.  Co.  v.  Wilder,  43  Kan.  731,  23  Pac.  1001. 

"»  State  T.  Carey,  2  N.  D.  36,  49  N.  W.  164;  Dwelltng-House  Ina.  Co.  v. 
Wilder,  40  Kan.  561,  20  Pac.  265. 

106  Bank  of  Augusta  v.  Barle,  13  Pet  (U.  S.)  619,  10  L.  Ed.  274;  British 
American  Land  Co.  v.  Ames.  6  Mete.  (Mass.)  391;  Portsmouth  Liver j  Co.  v. 
Watson,  10  Mass.  91;  Cone  Bzport  &  Commission  Co.  v.  Poole.  41  S.  C.  70, 
19  S.  B.  208,  24  L.  R.  A.  289;  Diamond  Match  Co.  y.  Roeber,  106  N.  Y.  473, 
13  N.  B.  419,  60  Am.  Rep.  464;  St  Louis,  A.  &  T.  Ry.  Co.  T.  Fire  AssTn,  55 
CI.ABK  Cobp.(2d  Ed.)— 40 


62<  MBBIGH  COBPOBATIOm.  (Ch.  16 

Sam* — SMut€s  Imposing  Conditions. 

Under  some  statutes  imposing  on  fordgn  corporations  conditions 
which  they  must  comply  with  before  doing  business  in  the  state,  con- 
tracts entered  into  in  violation  of  the  statute  are  void,  and  in  such  case, 
of  course,  no  action  upon  the  contract  can  be  maintained  even  if  the 
conditions  have  been  afterwards  corniced  with.^**  If,  however,  the 
effect  of  the  statute  is  not  to  render  the  contract  void,  an  action  may 
be  maintained  on  the  contract  unless  the  statute  otherwise  provides.'** 

In  some  states  by  express  provision  of  the  statute  a  foreign  corpora- 
tion doing  business  in  the  state  without  complying  with  prescribed  con- 
ditions cannot  maintain  an  action  in  its  courts  on  a  contract  growing 
out  of  such  business.  If  the  effect  of  the  statute  is  to  render  such  con- 
tracts void,  no  subsequent  compliance  can  validate  the  contract  or 
enable  the  corporation  to  maintain  an  action  thereon.'**  Where  such 
is  not  the  effect  of  the  statute,  it  is  generally  held  that  a  subsequent 
compliance  is  sufficient  to  enable  the  corporation  to  maintain  a  suit."* 

Ark.  163,  18  8.  W-  4S;  Bmerson  v.  Machine  Co.,  61  Mich.  6.  16  N.  W.  182: 
Portsmontb  Uverr  Co.  v.  Watoon.  10  Mass.  91;  Henriqnea  v.  Dntch  West 
India  Co.,  2  Ld.  Baym.  16S2;  fillver  Lake  Bank  t.  North,  4  Johns.  Ch.  (N. 
Y.)  870;  Washburn  Mill  Oo.  v.  BarUett,  S  N.  D.  138,  M  N.  W.  H4;  National 
Cash-RegtHter  Co.  v.  Wilson,  9  8.  D.  112,  81  N.  W.  280.  The  fact  that  the 
Incorporators  were  realdents  of  the  state  and  that  the  object  of  the  Incor- 
poration was  to  obtain  the  b^ieflt  of  less  rigorous  laws  conld  not  defeat  the 
right  to  aae.  Gnmberland  Tel.  A  T.  Go.  v.  LoolBTlUe  Home  Tel.  Co-,  114  K7. 
892.  72  B.  W.  4. 

(•T  Delaware  B.  g.  ft  a  Co.  v.  Bethlehem  ft  N.  P.  R7.  Co-,  204  Pa.  22,  S8 
Atl.  S33;   ante,  p.  eiT. 

Id*  G.  B.  Rogen  ft  C.  Gorp.  t.  Blmmons,  1S5  Masa.  259,  29  N-  B.  580;  Wash- 
bum  Mill  Co.  V.  Bartlett,  8  N.  D.  1S8,  64  N.  W.  H4;  Natlimal  Cash-Reglatw 
Co.  V.  Wilson,  9  B.  D.  112,  81  N.  W-  285;  Garratt-Pord  Co.  v.  Vermont  l£fg. 
Go.,  20  R.  I.  187.  ST  AtL  948,  38  L.  B.  A.  545,  78  Am.  St  Rep.  SS2. 

lo*  Delaware  R.  (J.  ft  C.  Co.  t.  Bethlehem  ft  N.  P.  By.  Co.,  snpra. 

no  Simplex  Dairy  Ga  t.  Cole  (C.  a)  86  Fed.  789 ;  Neachatel  Aqibalte  Oa. 
T.  Mayor,  etc.,  1S5  N.  Y.  373.  49  N.  E.  1043;  Security  Savings  ft  L.  Ass  u  t. 
Elbert,  153  Ina  198,  54  N.  S.  758;  Chicago  Mill  ft  L.  Go.  v.  Blms.  101  Mo. 
App.  569,  74  B.  W.  128:  State  v.  American  Book  Co..  69  Kan.  1,  78  Pac.  411, 
1  L.  R.  A.  (N.  8.)  1041;  and  see  Sontherland-Innea  Co.  r.  Cban^,  72  Ark. 
327,  80  S.  W.  162;  Iowa  Falls  Mfg.  Co.  v.  Farrar  (S.  D.>  104  N.  W.  449.  Cou- 
tra,  G.  Hellman  Brewing  Co,  v.  Plemelsl,  86  Minn.  121.  88  N.  W.  441;  Sher- 
man Nnreery  Co.  r.  Augenbangh,  D8  Minn.  201,  100  N.  W.  1101.  Cbmpllanoe 
after  commencement  of  suit  Is  enoagb.  Caraon-Rand  Co.  v.  Stem,  129  Ho. 
381.  31  8.  W.  772,  32  L-  R.  A.  420;   Hamilton  v.  Reeves  ft  Go.,  69  Kan.  844, 
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Because  the  corporation  has  not  complied,  it  is  not  prevented  from  re- 
covering on  a  counterclaim  in  an  action  brought  by  another/^^  or  from 
appealing  from  a  judgment  in  such  an  action.^^'  In  a  few  states  it  is 
enacted  that  a  foreign  corporation  which  has  not  complied  with  the 
statutory  conditions  cannot  maintain  a  suit  even  on  a  contract  made 
outside  the  state ;  ^^*  but  generally  the  prohibition  of  the  statutes  is 
confined  to  doing  business  in  the  state,  and  the  right  to  maintain  an 
action  on  a  contract  made  elsewhere  is  not  affected.^^^ 

The  prohibition  against  the  maintenance  of  actions  unless  the  corpo- 
ration has  complied  with  the  statutory  conditions  is  confined,  expressly 
or  by  implication,  to  actions  on  contracts,  and  does  not  extend  to  ac- 
tions for  torts  committed  in  the  state,  or  to  other  actions  growing  out 
of  the  invasion  of  rights  of  property.^** 

Actions  against  Foreign  Corporations. 

Formerly  it  was  held  that  a  foreign  corporation  could  not  be  sued 
for  the  recovery  of  a  personal  demand  outside  of  the  state  by  which 
it  was  chartered.  The  principle  that  a  corporation  must  dwell  in  the 
place  of  its  creation,  and  cannot  migrate  to  another  sovereignty,  coupled 
with  the  doctrine  that  an  officer  of  the  corporation  does  not  carry  his 
functions  with  him  when  he  leaves  the  state,  so  as  to  render  service 
of  process  upon  him  service  upon  the  corporation,  prevented  personal 
actions  against  it.  There  was  no  mode  of  compelling  its  appearance 
in  the  foreign  jurisdiction.***  With  the  growth  of  corporations,  the 
doctrine  of  the  exemption  of  foreign  corporations  from  suit  caused 

hiblt  or  limit  the  right  of  such  corporation  to  sue  in  the  federal  courts. 
Blodgett  T.  Lanyon  Zinc  Co.,  120  Fed.  803,  58  G.  C-  A.  79. 

Hi  J.  R.  Alslng  Ck>.  v.  New  England  Quartz  ft  S.  Co.,  66  App.  Div.  473,  73 
N.  Y.  Supp.  847. 

lit  Swift  &  Co.  V.  Platte,  68  Kan-  1,  72  Pac.  271,  74  Pac.  635. 

lis  See  J.  Walter  Thompson  Co.  ▼.  Whitehead,  185  ni.  454,  56  N.  B.  1106. 

114  White  River  U  Co.  y.  Southwestern  Imp.  Afls'n,  50  Ark.  625,  18  S.  W. 
1065;  Ware  Cattle  Co.  ▼.  Anderson,  107  Iowa,  231,  77  N.  W.  1026;  Slaytor- 
Jennings  Ca  ▼.  Specialty  Paper  Box  Co.,  69  N.  J.  Law,  214,  54  Atl.  247;  Ma- 
son ▼.  Bdward  Thompson  Co.,  94  Minn.  472,  103  N.  W.  507.  But  see  Seaman's 
▼•  Temple  ft  Co.,  105  Mich.  400,  63  N.  W.  408,  28  L.  R.  A.  430,  55  Am.  St  Rep. 
457. 

Ill  American  l^pefounders'  Co.  r.  Conner,  6  Misa  Rep.  391,  26  N.  Y.  Supp. 
742;  Joseph  Schllts  Brewing  Co.  r.  Bster,  86  Hun,  22,  38  N.  Y.  Supp.  143; 
St  Louis,  A.  ft  T.  Rj.  Co.  ▼.  Fire  Ass'n,  60  Ark.  325,  30  S.  W.  350,  28  L.  R. 
A.  83;  Delaware  ft  A.  T.  ft  T.  Co.  ▼.  Pensaulsen  Tp.  (a  (X)  116  Fed.  910. 
Cf.  St  Louis,  etc.,  Co.  ▼•  Beilharz  (Tex.  Civ.  App.)  88  S.  W.  512.  Cf.  Bishoff 
▼.  AutomobUe  Touring  Co.,  97  App.  Dlv.  17,  89  N.  Y.  Supp.  694. 

!!•  Per  Mr.  Justice  Field,  in  St  Clair  y.  Coz,  106  U.  S.  350,  1  Sup.  Ct  354, 
27  L.  Bd.  222,  357.  See  McQueen  ▼.  Manufacturing  Co.,  16  Johns.  (N.  Y.) 
5;  PeclEham  t.  Inhabitants,  16  Pick.  (Mast.)  274,  286. 
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much  inconvenience  and  injustice,  and  to  obviate  this  the  legislatures 
of  the  several  states  interposed,  and  provided  for  service  of  process  up- 
on officers  and  agents  of  foreign  corporations  doing  business  therein. 
These  statutes,  which  usually  provide  that  before  doing  business  in 
the  state  the  corporation  shall  appoint  an  agent  for  service  of  process 
upon  it,  are  valid,  as  we  have  seen ;  for  a  state  has  a  right  to  impose 
conditions  upon  allowing  a  foreign  corporation  to  do  business.^^^  If 
a  foreign  corporation  comes  into  a  state  in  which  there  is  such  a  law. 
and  transacts  business  there,  it  impliedly  submits  to  the  jurisdiction  of 
the  state,  and  will  be  bound  when  served  with  process  in  the  manner 
provided."*  "The  state  may,"  said  Mr.  Justice  Field  in  St.  Clair  v. 
Cox,*^*  "impose  as  a  condition  upon  which  a  foreign  corporation  * 
shall  be  permitted  to  do  business  within  her  limits,  that  it  shall  stipulate 
that,  in  any  litigation  arising  out  of  its  transactions  in  the  state,  it  will 

iiT  Milwaukee  Trust  Ga  y.  Oermania  Ins.  Co.,  106  La.  669,  31  So.  298. 
Where  the  Tennessee  statute  provided  for  service  of  process  on  a  particular 
person  in  behalf  of  a  foreign  corporation,  and  pursuant  thereto  a  nonresident 
company  appointed  such  person  as  its  agent  to  receive  process,  and  a  later 
act  provided  that  service  might  be  made  on  any  other  agent,  by  thereafter 
continuing  to  do  business  In  the  state  the  company  assented  to  the  terms 
of  the  later  act,  at  least  to  the  extent  of  consenting  to  service  of  process  on 
an  agent  so  far  representative  in  character  that  the  law  would  imply  au- 
thority In  him  to  receive  such  service  within  the  state.  Connecticut  Mut  L. 
Ins.  Co.  V.  Spratley,  172  U.  S.  602,  19  Sup.  Ct  308,  42  L.  Ed.  569.  A  provisicm 
in  a  contract  between  a  foreign  building  and  loan  association  and  a  resident 
of  the  state  requiring  all  actions  against  the  association  to  be  brought  in 
the  state  of  the  company's  incorporation  was  void,  as  <^posed  to  the  settled 
policy  of  the  state,  as  indicated  by  an  act  subsequently  passed,  requiring  for- 
eign building  and  loan  associations  to  consent  that  legal  notice  of  suit 
agalBSt  them  might  be  served  upon  the  auditor.  Field  v.  Eastern  Building 
&  L.  Ass'n,  117  Iowa,  186,  90  N.  W.  717. 

lit  Smith  V.  Empire  State-Idaho  M.  ft  D.  Co.  (C.  C.)  127  Fed.  462;  J.  B. 
Watklns  Land-Mortg.  Co.  v.  Elliott,  62  Kan.  291,  62  Pac.  1004,  84  Am.  St 
Rep.  385.  And  see  Henrietta  Mining  &  M.  Co.  v.  Johnson,  173  U.  S.  221,  19 
Sup.  Ct  402,  43  L.  Ed.  675.  If  the  corporation  transacts  business  without 
appointing  an  agent,  service  may  be  had  on  a  resident  agent  Mocb  ▼.  Vir- 
ginia F.  ft  M.  Ins.  Co.  (C.  C.)  10  Fed.  696;  Funk  v.  Anglo-Am.  Ins.  Co.,  27  Fed- 
336.  If  the  statute  requires  the  corporation  to  file  a  stipulation  that  process 
may  be  served  on  a  designated  state  officer,  and  the  corporation  transacts 
business  without  filing  the  stipulation,  service  may  nevertheless  be  made 
upon  such  officer.  Ehrman  v.  Teutonla  Ins.  Co.  (D.  C.)  1  Fed.  471;  Masons' 
Fraternal  Ace.  Ass*n  v.  Riley,  60  Ark.  578,  31  S.  W.  14a  Contra,  Rothrock  v. 
Dwelling  House  Ins.  Co.,  161  Mass.  423,  37  N.  E.  206,  23  L.  R.  A.  863,  42  Am. 
St  Rep.  418.  "The  liability  of  a  foreign  corporation  to  be  sued  in  a  particu- 
lar Jurisdiction  need  not  be  distinctiy  expressed  in  the  statutes  of  that  juris- 
diction, but  may  be  implied  from  a  grant  of  authority  in  those  statutes  to 
carry  on  its  business  there."  Per  Mr.  Justice  Gray,  in  Barrow  S.  S.  Ca  v. 
Kane,  170  U.  S.  100,  18  Sup.  Ct  526,  42  L.  Ed.  964. 

11*  106  U.  S.  350,  1  Sup.  Ct  854,  860,  22  L.  EdL  222. 
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accept  as  sufficient  the  service  of  process  on  its  agents  or  persons  spe- 
cially designated,  and  the  condition  \^juld  be  eminently  fit  and  just. 
And  such  condition  and  stipulation  may  be  implied  as  well  as  expressed. 
If  a  state  permits  a  foreign  corporation  to  do  business  within  her 
limits,  and  at  the  same  time  provides  that,  in  suits  against  it  for  busi- 
ness there  done,  process  shall  be  served  upon  its  agents,  the  provision 
is  to  be  deemed  a  condition  of  the  permission;  and  corporations  that 
subsequently  do  business  in  the  state  are  to  be  deemed  to  assent  to  such 
condition  as  fully  as  though  they  had  specially  authorized  their  agents 
to  receive  service  of  process."  *■• 

By  the  weight  of  authority,  statutes  to  the  contrary  notwithstanding, 
service  upon  a  person  as  the  agent  of  a  foreign  corporation  will  be 
binding  upon  the  corporation  only  when  such  person  represents  the 
corporation.  The  mere  fact  that  the  person  upon  whom  service  is 
made  is  an  officer  of  the  corporation  does  not  render  the  service  equiva- 
lent to  service  upon  the  corporation,  so  as  to  give  the  court  jurisdic- 
tion over  it.  He  must  be  in  the  state  as  the  representative  of  the  cor- 
poration. If  a  corporation  should  send  an  agent  into  another  state  to 
make  contracts  there  on  its  behalf,  service  on  him  in  an  action  on  a  con- 
tract so  made,  in  accordance  with  the  laws  of  the  state,  would  bind  the 
corporation.***  But  if  an  officer  of  the  corporation  should  go  into  the 
state,  not  as  the  representative  of  the  corporation,  but  on  business  of 
his  own,  service  on  him  would  not  bind  the  corporation,  either  in  the 
state  or  in  the  federal  courts.***    This  is  the  well-settled  rule  of  the 

ISO  And  see  Lafayette  Ins.  Ck>.  v.  French,  18  How.  404,  15  L.  Ed.  461;  Colo- 
rado Iron  Works  v.  Sierra  Grande  Min.  Co.,  15  Colo.  499,  25  Pac.  325,  22  Am. 
St.  Rep.  433;  Baltimore  ft  O.  R.  Co.  y.  Gallahue's  Adm'r,  12  Grat.  (Va.)  655, 
65  Am.  Dec.  254;  Railroad  Co.  v.  Harris,  12  Wall.  (U.  S.)  65,  20  L.  Ed-  354; 
Moulin  v.  Insurance  Co.,  24  N.  J.  Law,  222,  25  N.  J.  Law,  57;  Wilson  ▼.  Fire- 
Alarm  Co.,  149  Mass.  24,  20  N.  E.  318;  Day  v.  Bank,  13  Vt  97,  101;  Gibbs  r. 
Insurance  Co.,  63  N.  Y.  114,  20  Am.  Rep.  513;  Emerson  y.  Machine  Co.,  51 
Mich.  5,  16  N.  W.  182;  Green  y.  Equitable  Mut  L.  Ins.  ft  E.  Ass'n,  105  Iowa, 
628,  75  N-  W.  635;  State  y.  North  American  Land  ft  T.  Co.,  106  La.  621,  31  So. 
172. 

i>i  See  cases  aboYe  cited.  LerYice  of  process  on  a  general  officer  of  a 
foreign  corporation,  who  Yoluntarlly  came  into  the  state  to  adjust  a  dlfferenc* 
between  the  corporation  and  plaintiff  with  reference  to  the  subject-matter 
of  the  suit,  while  such  agent  was  within  the  state,  was  sufficient  to  confer 
Jurisdiction  of  the  corporation.  Brush  Creek  Coal  ft  Mining  Co.  y.  Morgan- 
Gardner  Electric  Co.  (a  G.)  136  Fed.  506. 

i«a  Newell  y.  Railway  Co.,  19  Mich.  336;  St  Clair  y.  Cox,  106  U.  S.  350,  1 
Sup-  Ct  354,  27  L.  Ed.  222;  Moulin  y.  Insurance  Co.,  24  N.  J.  Law,  222,  224; 
Good  Hope  Co.  y.  Railway  Barb  Fencing  Co.  (C.  C.)  22  Fed.  635;  Bentlif  v. 
Finance  Corp.  (O.  C.)  44  Fed.  667 ;  State  y.  District  Court  of  Ramsey  Co.,  26 
Minn.  233,  2  N.  W.  698 ;  Goldey  y.  Morning  News  Co.,  156  U.  S.  518,  15  Sup. 
Ct.  559,  39  L.  Ed.  517 ;  Conley  y.  Mathieeon  Alkali  Works,  190  U.  S.  406,  23 
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federal  courts,  and  of  most  of  the  state  courts,  but  it  is  not  fully  recc^- 
nized  by  all  of  the  state  courts.^*'  In  New  York  it  is  provided  that 
personal  service  of  the  summons  upon  a  foreign  corporation  in  an  ac- 
tion for  a  cause  arising  in  the  state  may  be  made  by  delivering  a  copy 
thereof,  within  the  state,  to  the  president,  secretary,  or  treasurer,  or  a 
director  thereof;  and  it  has  been  held  that  it  is  not  necessary  that  the 
officer  served  shall  be  in  the  state  in  his  official  capacity,  or  engaged  in 
the  business  of  the  corporation,  nor  that  the  corporation  shall  have 
property,  or  even  do  business,  or  have  a  place  of  business,  in  the 
state.***  It  must  be  borne  in  mind,  however,  that  it  is  only  by  coming 
into  the  state  that  a  foreign  corporation  submits  to  the  jurisdiction,  and 
that,  even  if  service  is  made  in  the  manner  required  by  statute,  the  court 
acquires  no  jurisdiction  over  it,  unless  it  is  doing  business  in  the  state.*'* 
If  the  corporation  does  transact  business  in  the  state,  unless  the  statute 
otherwise  provides,  it  is  amenable  to  process  even  in  an  action  upon  a 
cause  of  action  which  arose  outside  the  state,  whether  the  action  is  one 
of  contract  or  of  tort*** 

Sup.  Gt  728,  47  L.  Ed.  1113;  Carsten  ft  Earles  ▼.  Leldigh  ft  H.  Lumber  Go., 
18  Wash.  450,  61  Pac.  1051,  39  L.  R.  A.  548,  63  Am.  St  Rep.  906 ;  Mecke  v. 
Valleytown  Mineral  Co.,  93  Fed.  697,  35  G.  G.  A.  151 ;  Scott  v.  Stockholders'  Oil 
Go.  (G.  C.)  122  Fed.  835;  Frawley,  B.  ft  W.  v.  Pemisylvanla  Gasualty  Go.  (a 
G.)  124  Fed.  259;  Louden  Machinery  Go.  ▼.  American  Mai.  Iron  Go.  (G.  G.) 
127  Fed.  1009 ;  Puster  v.  Parker  Mercantile  Go.  (N.  J.  Gh.)  59  Atl.  232. 

issHiller  t.  Railroad  Go.,  70  N.  Y.  223;  Pope  ▼.  Manufacturing  Go.,  87  N. 
Y.  137 ;  Klopp  v.  Greston  G.  G.  W.  W.  Go.,  84  Neb.  808,  52  N.  W.  819,  33  Am. 
St  Rep.  666;  Jester  v.  Baltimore  Steam  Packet  Co.,  131  N.  C.  54,  42  S.  E. 
447;  Payne  ft  Joubert  y.  East  Union  L.  Go.,  109  La.  706,  33  South.  739. 
And  see  Houston  v-  Filer  (C.  C.)  85  Fed.  757;  Weston  v.  Gitizens'  Nat  Bank 
<Sup.)  71  N.  Y.  Supp.  827. 

184  Hiller  V.  Railroad  Go.,  supra;  Pope  v.  Manufacturing  Go.,  supra. 

is»  St  Glair  t.  Gox,  106  U.  S.  350,  1  Sup.  Gt  354,  27  L.  Ed.  222;  Ooldey  v. 
Morning  News  Go.,  156  U.  S.  518,  15  Sup.  Gt  559,  39  L.  Ed.  517;  Boardman 
V.  S.  8.  McGlure  Go.  (G.  G.)  123  Fed.  614;  Gentral  O.  ft  S.  Exchange  ▼. 
Board  of  Trade,  125  Fed.  4as.  60  G.  G.  A.  299;  Earle  v.  Ghesapeake  ft  O. 
Ry.  Go.  (G.  G.)  127  Fed.  235;  Martin  v.  New  Trinidad  Asphalt  Go.  (G-  G.)  ISO 
Fed.  394;  Grook  v.  Girard  Iron  Co,,  87  Md.  138,  39  Atl.  94,  67  Am.  St  Rep. 
325;  Greaves  ▼.  Posner,  111  Iowa,  051,  82  N.  W.  1022;  Walter  A.  Zelnicker 
Supply  Go.  ▼.  Mississippi  G.  O.  Go.,  103  Mo.  App.  94,  77  S.  W.  321;  Reming- 
ton V.  Central  Pac.  R.  Go.,  198  U.  S.  95,  25  Sup.  Gt  577,  49  L.  Ed,  959;  Kendall 
V.  American  Automatic  L.  Go.,  198  U.  S.  477,  25  Supi  Ct  768^  49  K  Ed.  118& 
Service  of  summons  within  the  state  on  the  directors  of  a  foreign  insurance 
company  residing  in  the  state,  as  provided  by  the  New  York  statute,  when 
the  cause  of  action  arises  therein,  is  a  valid  service  if  the  company  is  doing 
business  In  the  state,  and  confers  jurisdiction  on  a  federal  court  sitting  in 
that  state.  Pennsylvania  Lumbermen's  Mut.  F.  Ins.  Go.,  ▼.  Meyer,  197  U. 
S.  407,  25  Sup.  Gt  483,  49  L.  Ed.  862. 

126  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  100,  18  Sup.  Gt  526.  42  L.  Ed.  964; 
Smith  V.  Empire  State-Idaho  M.  ft  D.  Go.  (G.  G.)  127  Fed.  462;    Insurance 
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If  a  foreign  corporation  has  property  so  situated  within  the  limits 
of  a  state,  and  under  its  jurisdiction,  that  it  may  be  attached  by  the 
ordinary  process  of  law,  a  suit  may  be  there  maintained  against  the 
corporation  by  an  attachment  of  the  property,  as  it  might  against  a 
foreign  individual  having  property  so  situated,  though  a  personal  judg- 
ment could  not  be  rendered  against  the  corporation.**^  And,  in  gen- 
eral, if  a  foreign  corporation  has  property  within  the  limits  of  a  state, 
the  courts  have  jurisdiction  to  the  extent  of  controlling  its  disposi- 
tion.*" 

Same — Ceasing  to  do  Business  in  the  State. 

Where  the  statute  provides  for  service  of  process  upon  officers  and 
agents  of  foreign  corporations  doing  business  in  the  state,  as  we  have 
seen,  a  foreign  corporation,  by  transacting  business  in  the  state,  im- 
pliedly consents  to  be  sued  and  submits  to  the  jurisdiction.  According- 
ly, if  it  ceases  to  do  business  in  the  state,  and  has  designated  no  agent  on 
whom  services  can  be  made,  it  can  no  longer  be  sued.***  Some  statutes 
provide  that  the  corporation  shall  name  some  person  on  whom  service 
of  process  can  be  made,  and  under  such  a  statute  the  death  or  removal 
of  the  agent  from  the  state,  or  the  revocation  of  his  authority,  leaves 
the  corporation  without  any  agent  on  whom  process  can  be  served.**® 
To  remedy  his  defect  many  statutes  provide  that  service  shall  be  made 
upon  a  permanent  official  of  the  state,  so  that  death,  removal,  or  change 
of  officer  shall  not  put  the  corporation  beyond  the  reach  of  the  process 
of  the  courts ;  and  under  such  statutes  a  withdrawal  of  the  authority  is 
not  operative  to  deprive  the  courts  of  jurisdiction  of  actions  which  have 
arisen  out  of  transactions  entered  into  by  the  company  while  doing 
business  in  the  state.*** 

Go.  T.  McLimons,  28  Neb.  653,  44  N.  W.  091 ;  Hamphreys  r.  Newport  News 
M.  V.  Co.,  38  W.  Va.  135.  10  S.  B.  39.  Contra,  Olson  ▼.  Hump  Min.  Co.  (C. 
C.)  130  Fed.  1017  (Washington  statute). 

127  Blackstone  Mfg.  Co-  v.  Inhabitants  of  Blackstone,  13  Gray  (Mass.) 
488;  Hodgson  y.  Southern  Building  ft  L.  Ass'n,  91  Md.  439,  46  Atl.  971;  Chit- 
ty  y.  Pennsylyania  By.  Co.,  62  S.  C.  526,  40  S.  B.  944.  See,  also,  Strom  y. 
Montana  Central  Ry.  Co.,  81  Minn.  346,  84  N.  W.  46- 

128  Peoples'  Nat.  Bank  y.  Cley eland,  117  Ga.  908,  44  S.  B.  20;  Kidd  y.  New 
Hampshire  Traction  Co.,  72  N.  H.  273,  56  Atl.  465,  66  L.  R.  A.  574. 

i«»  Conley  y.  Mathleson  Alkali  Works,  190  U.  S.  406,  23  Sup.  Ct  728,  47 
L.  Bd.  1113;    Geer  y.  Mathleson  Alkali  Works,  190  U.  S.  428,  23  Sup.  Ct 
807,  47  li.  Bd.  1122;  Cady  y.  Associated  Colonies  (C.  C.)  119  Fed.  421.    But 
see  MeCord  Lumber  Co.  y.  Doyle,  97  Fed.  22,  38  C.  C.  A.  34. 

i»o  Forrest  y.  Pittsburg  Bridge  Co.,  116  Fed.  357,  53  C.  C.  A.  577. 

lii  Mutual  Reserve  F.  L.  Ass'n  y.  Phelps,  190  U.  S.  147,  23  Sup.  Ct  707, 
47  L.  Bd.  987;  Collier  y.  Mutual  Reserve  F.  L.  Ass'n  (C.  C.)  119  Fed.  617; 
Davis  y-  Kansas  ft  T.  C.  Co.  (C.  C.)  129  Fed.  149;  Home  Benefit  Soc.  v.  Muehl, 
109  Ky.  479,  59  S.  W.  520;  Magoffin  y.  Mutual  Reserve  F.  L.  Ass'n,  87  Minn. 
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Same — Who  May  Sue. 

As  a  rule  a  foreign  corporation  may  be  sued  by  a  nonresident  as 
well  as  by  a  citizen.***  In  some  states,  however,  it  is  enacted  that  a 
foreign  corporation  may  be  sued  by  a  nonresident  or  by  another  foreign 
corporation  only  upon  a  cause  of  action  which  did  not  arise  within  the 
state.*'*  Such  a  provision,  in  discriminating  between  resident  and  non- 
resident plaintiffs,  is  not  repugnant  to  the  provisions  of  the  federal 
constitution,  providing  that  the  citizens  of  each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens  in  the  several  states;  *■* 
nor  is  it  unconstitutional,  as  denying  full  faith  and  credit  to  the  judg- 
ment of  another  state,  in  so  far  as  it  precludes  the  maintenance  of  an 
action  on  such  judgment  by  a  foreign  corporation.*'* 

Effect  of  Judgment  against  Foreign  Corporation, 

A  judgment  recovered  against  a  foreign  corporation  after  due  serv- 
ice of  process  on  an  authorized  agent  in  the  state  is  entitled,  under 

260,  91  N.  W.  1115,  94  Am.  St.  Rep.  699;  Groel  ▼.  United  Electric  CJo^  (N.  J. 
Ch.)  60  Atl.  822;  Woodward  ▼.  Mutual  Reserve  L.  Ins.  Ca,  178  N.  Y.  485, 
71  N.  B.  10,  102  Am.  St  Rep.  519;  Johnson  v.  Mutual  Reserve  L.  Ins.  Co., 
45  Misc.  Rep.  316,  90  N.  Y.  Supp.  589,  affirmed  93  N.  Y.  Sapp.  1048,  1052, 1062; 
Plsher  V.  Traders'  Mut  L.  Ins.  Co.,  136  N.  C.  217,  48  S.  B.  667.  Contra, 
Swann  v.  Mutual  Reserve  L.  Ass'n  (C.  C.)  100  Fed.  922;  Friedman  v.  Bmpire 
Life  Ass'n  (C.  C)  101  Fed.  535.  Where  a  foreign  insurance  company  appoint- 
ed agents  in  a  state,  and  did  business  therein,  it  is  conclusively  presumed  to 
have  assented  to  a  statute  providing  that,  when  such  company  ceased  to  do 
business  in  such  state,  the  agent  last  designated  by  it  to  receive  service 
shall  be  deemed  to  continue  as  its  attorney  for  such  purpose.  Green  v. 
Equitable  Mut  L.  ft  B.  Ass'n,  105  Iowa,  628,  75  N.  W.  635. 

1"  Johnson  v.  Insurance  Co.,  132  Mass.  432;  Youmans  v.  Minnesota  Title 
Ins-  &  T.  Co.  (C.  C.)  67  Fed.  282.  A  foreign  corporation  may  be  sued,  for  a 
personal  tort  committed  abroad,  in  a  federal  court  in  New  York,  by  serving 
process  upon  the  agents  conducting  Its  business  there,  though,  by  the  state 
statutes,  service  upon  such  agents  would  not  be  sufficient  to  bring  the  cor- 
poration within  the  jurisdiction  of  the  state  courts.  Barrow  S.  S.  Co.  v. 
Kane,  170  U.  S.  100,  18  Sup.  Ct  526,  42  L.  Bd.  964.  See,  also.  Western  Union 
Tel.  Co  V.  Shaw,  33  Tex.  Civ.  App.  395,  77  S.  W.  433;  Reeves  v.  Southern  Ry. 
Co.,  121  Ga.  561,  49  S.  B.  674,  70  L.  R.  A.  513. 

i««  See  Robinson  v.  Oceanic  Steam  N.  Co.,  112  N.  Y.  315,  19  N.  E.  625,  2  L. 
R.  A.  636;  Strawn  v.  Edward  J.  Brandt-Dent  Co.,  71  App.  Dlv.  234,  75  N. 
Y.  Supp.  698,  affirmed  175  N.  Y.  463,  67  N.  E.  1090;  Coolldge  v.  American 
Realty  Co.,  91  App.  Dlv.  14,  86  N.  Y.  Supp.  318;  Emerson  T.  &  Co.  v.  Mc- 
Cormlck,  51  Mich.  5,  16  N.  W.  182;  Georgia  Central  R-  R.  &  B.  Co.  v.  Georgia 
Construction  &  I.  Co.,  32  S.  C.  319,  11  S.  B.  192;  Bryan  v.  Western  Union 
T.  Co.,  133  N.  O.  603,  45  S.  E.  938. 

184  Robinson  v.  Oceanic  Steam  Hav.  Co.,  supra;  Georgia  Central  R. 
R.  &  B.  Co.  V.  Georgia  Construction  ft  I.  Co.,  supra- 

185  Anglo-American  Provision  Co.  v.  Davia  Provision  Co.,  191  U.  S.  373, 
24  Sup.  Ct  92,  48  L.  Bd.  225. 
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the  constitution  and  laws  of  the  United  States,  to  the  same  faith  and 
credit  in  all  other  states  as  in  the  state  in  which  it  was  rendered.^** 
A  judgment  against  a  corporation  in  one  state  can  always  be  attacked 
in  another  state  by  showing  that  the  court  acquired  no  jurisdiction 
to  render  a  personal  judgment  against  it.  And,  to  sustain  a  personal 
judgment  against  a  foreign  corporation,  there  must  have  been  personal 
service  upon  an  authorized  agent  within  the  state,  or  a  voluntary  ap- 
pearance by  the  corporation.***  In  St.  Clair  v.  Cox,***  it  was  held: 
(1)  That,  when  service  is  made  within  a  state  upon  an  agent  of  a  for- 
eign corporation,  it  is  essential,  in  order  to  support  the  jurisdiction 
of  the  state  court  to  render  a  personal  judgment  which  will  be  recog- 
nized by  the  federal  courts  as  binding  upon  the  corporation,  that  it 
shall  appear  somewhere  in  the  record — either  in  the  application  for 
the  writ,  or  accompanying  its  service,  or  in  the  pleadings  or  finding 
of  the  court — that  the  corporation  was  engaged  in  business  in  the 
state.  (2)  That  if  the  transaction  of  business  by  the  corporation  in 
the  state,  general  or  special,  appears,  a  certificate  of  service  by  the 
proper  officer  on  a  person  who  was  its  agent  there  is  prima  facie  evi- 
dence that  the  agent  represented  the  company  in  the  business,  but  it 
may  be  shown,  when  the  record  is  offered  as  evidence  in  another  juris- 
diction, that  the  agent  did  not  represent  the  corporation;  that  his 
duties  were  limited  to  those  of  a  subordinate  employe,  or  to  a  particu- 
lar transaction;  or  that  his  agency  had  ceased  when  the  matter  in 
suit  arose.  (3)  That  where  there  is  nothing  in  the  record  oflfered  in 
evidence  to  show  that  the  corporation  was  engaged  in  business  in  the 
state  where  service  was  made  on  its  agent,  and  the  return  of  the  offi- 
cer gives  no  information  on  the  subject,  so  that  it  does  not  appear,       / 

!••  Lafayette  Ins.  Ga  y.  French^  18  How.  (U.  8.)  404,  16  L.  Ed.  451. 

i»T  St  Olalr  v.  Cox.  106  U.  S.  850,  1  Sup.  Ot  354,  22  L.  Bd.  222.  If  the 
corporation  appears  generally,  the  court  acquires  Jurisdiction.  Moffitt  ▼. 
Chicago  Chronicle  Co.,  107  Iowa,  407,  78  N.  W.  45;  Wineburgh  v.  United 
States  Steam  &  S.  R.  A.  Co.,  178  Mass.  60,  58  N.  B.  145,  73  Am.  St.  Rep.  261; 
Newcomb  ▼.  New  York  Central  ft  H.  R.  R.  Co.,  182  Mo.  687,  81  S.  W.  1069- 
The  filing  of  a  petition  and  bond  for  the  removal  of  a  cause  from  a  state 
to  a  federal  court,  and  the  proceedings  thereon,  do  not  constitute  such  a  gen- 
eral appearance  as  will  prevent  the  federal  court  from  setting  aside  the 
service  as  illegal  and  void.  Farmer  v.  National  Life  Ass'n.  (C.  C.)  50  Fed- 
829;  Qoldey  v.  Morning  News,  156  U.  S.  518,  15  Sup.  Ct  559,  39  L.  Bd.  517. 

!••  106  U.  S.  850, 1  Sup.  Ct  354,  22  L.  Bd.  222.  See,  also,  Connecticut  Mut 
L.  Ins.  Co.  V.  Spratley,  172  U.  S.  602,  19  Sup.  Ct  308,  43  L.  Bd.  569;  Central 
Grain  &  S.  Bzch.  v.  Board  of  Trade,  125  Fed.  463,  60  C.  C.  A.  299;  Barle  v. 
Chesapeake  R.  Co.  (C.  C.)  127  Fed.  235;  Jackson  v.  Delaware  River  A.  Co. 
(C.  C.)  131  Fed.  184;  Bureka  Mercantile  Co.  v.  California  Ins.  Co.,  130  Cal. 
153,  62  Pac  398;  J.  B.  Watkins  Land-Mtg.  Co.  v.  Blllott,  62  Kan.  291,  62 
Pac.  1004. 
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even  prima  fade,  that  the  alleged  agent  stood  in  any  such  represen- 
tative character  to  the  company  as  could  justify  service  upon  him, 
the  record  is  properly  excluded. 

Jurisdiction  of  Federal  Courts  in  Actions  against  Foreign  Corpo-J 
rations. 

Since  the  laws  of  a  state  creating  corporations  have  no  extraterri- 
torial cfitct,  a  corporation  cannot  fae  a  dtizen  or  an  inhabitant  of  any 
statc^^hcr  than  that  in  which  it  was  incorporated.  It  is  well  set- 
tled,  therefore,  that,  for  the  purpose  of  jurisdiction  of  actions  by  and 
against  corporations  in  the  federal  courts,  a  corporation  is  a  "dti- 
zen" or  "inhabitant"  of  that  state  only,"*  This  principle  has  fre- 
quently been  applied,  though  not  always  uniformly,  in  determining 
the  jurisdiction  of  the  federal  courts  of  suits  against  corporations. 
Formerly  the  judiciary  act  required  suits,  with  certain  exceptions,  to 
be  brought  in  the  district  whereof  the  defendant  might  be  an  inhab- 
itant, or  in  which  he  might  be  "found."  Under  this  provision  it  was 
held  that  a  corporation  could  be  sued  in  a  state  other  than  that  of 
its  creation,  if  it  carried  on  business  there,  and  had  an  agent  there, 
in  compliance  with  a  state  statute,  upon  whom  process  could  be 
served.  Under  such  drcumstances  it  was  "found"  there,  though  not 
an  inhabitant.'**  In  1887  the  judiciary  act  was  changed  by  omitting 
the  last  clause.  And  the  present  act  pr6vi3ei~that~ircivil  suit'beforc 
a  drcuit  or.jitstricfCDUrtr4HUSt  be  brought  in  the  district  of.which  the 
defendant  is  an  inhabitant,  except  when  the  jurisdiction  is  founded 
-t5iTly  on  the  fact  that  the  action  is  between  citizens  of  different  states, 
in  which  case  suit  may  be  brought  in  the  district  of  the  residen«^of 
either  the  plaintiff  or  the  defendant.  Under  this  statute  a  suit  in  the 
federal  courts  against  a  corporation,  where  the  ground  of  federal  ju- 
risdiction is  the  diverse  dtizenship  of  the  parties,  may  be  brought 
either  in  the  district  of  which  the  corporation  is  an  inhabitant,  or  in 
the  district  wherdn  the  plaintiff  resides.  In  all  other  cases  die  suit 
must  be  brought  in  the  district  of  which  the  corporation  is  art  Ifthablt- 
ant;  and  a  corporation  is  not  a  citizen,  inhabitant,  or  resrd^ni  of  xay 
state,  within  the  meaning  of  this  provision,  other  than  that  by  which 
it  was  created,  though  it  may  do  husiness  and  have  an  agent  in  other 
states,  and  may  have  submitted  in  other  states  to  the  jurisdiction  of 
the  state  courts.'** 

1"  Ante,  p.  66,  and  caaes  there  cited. 

i«a  Bz  parte  SchollenbergCT,  M  U.  8.  369,  24  L.  Bd.  S6S;  Knott  ▼.  Insurance 
Co..  Ped.  Caa.  No.  7,894;  Fonda  v.  AsBurance  Co.,  Id.  4,904. 

1*1  In  re  Keaabej  k.  Mattlson  Co.,  160  U.  8.  221,  16  Sup.  Ct  273,  40  L^ 
Ed.  402;  Soutbera  Pac.  Go.  ▼.  Denton,  146  D.  &  202.  18  Sap.  Ot  44.  36  L-  Ed. 
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This  provision,  in  terms,  applies  only  to  so  much  of  the  jurisdiction 
of  the  circuit  courts  of  the  United  States  as  is  ''concurrent  with  the 
courts  of  the  several  states/'  and  as  concerns  cases  in  which  the  mat- 
ter in  dispute  exceeds  $2,000  in  value.  It  applies  to  ^raflr-^"^^  /-oc^c^ 
for  here  there  is  concurrent  jurisdiction.***^  In  patent  and  copyright 
cases,  however,  in  which  exclusive  jurisdiction  is  given  to  the  tederai 
courts,  and  without  regard  to  the  amount  in  controversy,  it  has  been 
held  that  the  provision  does  not  apply,  and  that  in  such  cases  a  corpo- 
ration  may^be  sued  in  any  district  in  which  service  can  be  had  upon" 
it***  The  statute  does  not  apply  to  suits  against  ^ensTor  corpora- 
tions  created  by  a  foreign  govenmient.  for  they  are  not  inhabitants 
of  any  state,  and  they  may  be  sued  m  any  district  where  they  may  be 
served  with  process.***  ~ 
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866«  Tke  ••■vis  of  a  stat«  hATe  mo  ¥lsitoTi«l  power  ore*  forelca 
povatioBs,  mot  Jwiadiotioa  to  rosnlato  tkoiv  iatonud  affalm 

This,  as  a  general  proposition,  is  well  settled.  Such  power  and  ju- 
risdiction belong  solely  to  the  courts  of  the  state  in  which  the  corpo- 
ration was  created.  And  no  such  jurisdiction  is  conferred  upon  the 
courts  of  a  state  by  a  statute  subjecting  foreign  corporations  doing 
business  in  the  state  to  actions  in  its  courts.  Thus,  the  courts  of  a 
state  cannot  enforce  a  forfeiture  of  the  charter  of  a  foreign  corporation 
for  violation  of  law,  or  removal  of  officers  for  misconduct;  nor  can 
they  exercise  authority  over  the  corporate  functions,  the  by-laws,  or 
the  relations  between  the  corporation  and  its  members,  arising  out  of, 

d42;  Hhaw  r.  Mining  Ck>.,  145  U.  8.  444,  12  Sup.  Ot  986,  36  L.  Bd.  768,  2  Onm- 
mlng,  Obsl  Prlr.  Corp.  S,  Sliep,  Gas.  Ck>rp.  00,  W.  D.  Smith,  Gas.  GoriK  15; 
Filli  ▼.  RaUroad  Co.  (C.  C.)  87  Fed.  60.  C<Hitra,  Miller  v.  Bllnlng  Co.  (C.  G.) 
46  Fed.  840;  XT.  8.  r.  Southern  Pac.  R.  Go.  (G.  C)  49  Fed.  297;  Shalnwald 
▼.  Davids  (D.  G.)  69  Fed.  704. 

i«s  In  re  Keashey  ft  Mattlson  Go,  160  U.  S.  221,  16  Sup.  Gt  273,  40  L.  Ed. 
402. 

i4t  This  point  seems  not  to  have  heen  finally  decided  by  the  supreme  court, 
but  there  Is  dictum  In  support  of  the  text,  and  the  lower  courts  have  so  held, 
regarding  the  dldslons  of  the  supreme  court,  as  being  to  this  effect  See 
In  re  Hohorst,  150  U.  8.  603,  14  Sup.  Gt  221,  37  L.  Ed.  1211;  In  re  Keasbey 
&  Mattlson  Go.,  160  XT.  S.  221,  16  Sup.  Gt.  273,  40  L.  Ed.  402;  Smith  ▼.  Manu- 
facturing Co.  (G.  G.)  67  Fed.  801;  National  Button  Works  ▼.  Wade  (C.  C.) 
72  Fed.  298.  Gontra,  Donnelly  t.  Gordage  Ga  (GL  G.)  66  Fed.  618;  Gorham 
Manufg  Go.  ▼.  Watson  (G.  G.)  74  Fed.  418;  Union  Switch  ft  Signal  Go.  ▼. 
Hall  Signal  Go.  (G.  G.)  60  Fed.  620. 

i««  In  re  Hohonst,  100  U.  8.  603,  14  Sup.  Ot  221,  87  L.  Bd.  1211. 
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and  depending  upon,  the  law  of  its  creation.***  Therefore,  it  has 
been  held  that  they  cannot  entertain  an  application  of  a  stockholder  of 
a  foreign  corporation,  even  though  he  be  a  resident  of  the  state,  for  a 
writ  of  mandamus  to  compel  the  corporation  to  annul  a  forfeiture  of 
his  stock,  and  reinstate  him  as  a  stockholder;  **•  nor  a  suit  to  enjoin 
a  foreign  corporation  from  paying  a  stock  dividend,  upon  the  ground 
that  it  has  no  authority  to  declare  such  a  dividend ;  **^  nor  a  suit  to 
appoint  a  receiver  generally,  and  not  merely  of  the  assets  within  the 
state ;  **•  nor  a  suit  by  a  stockholder  to  compel  a  distribution  of  as- 
sets ;  **•  nor  a  suit  by  a  former  member  of  a  foreign  mutual  insur- 
ance company  to  compel  it  to  restore  him  to  his  rights  under  a  policy 
issued  to  him  in  the  state  where  the  corporation  was  created.**® 

But  it  has  been  held  that  this  doctrine  does  not  prevent  the  courts 
of  a  state  from  issuing  a  writ  of  mandamus,  upon  application  of  a  stock- 
holder, to  compel  the  resident  president  of  a  foreign  corporation  doing 
business  in  the  state  to  allow  an  inspection  of  books  of  the  corporation 
in  his  possession ;  *•*  nor  from  entertaining  an  action  by  a  stockholder 
to  compel  a  foreign  corporation  doing  business  in  the  state  to  issue  to 
him  a  new  or  duplicate  stock  certificate  in  place  of  one  which  has  been 
lost  or  destroyed.***  And  when  a  receiver  has  been  appointed  by  the 
court  where  the  corporation  is  domiciled,  the  court  of  another  juris- 

14B  North  State  Copper  ft  Gold  Mln.  Go.  v.  Field,  64  Md.  161.  20  Atl.  1030; 
Wilklns  Y.  Thome,  60  Md.  253;  Condon  ▼.  Mutual  Reserve  F.  L.  Ass*n,  80 
Md.  99,  42  Atl.  948,  44  L.  R.  A.  149,  73  Am.  St  Rep.  169;  Stockley  t.  Thomas, 
89  Md.  663,  43  Atl.  766;  State  ▼.  North  American  Land  ft  T.  Co.,  106  La.  621. 
31  South.  172,  87  Am.  St  Rep.  809;  Madden  v.  Pennsylyania  Electric  L.  Co., 
199  Pa.  454,  49  Atl.  296.  But  see  Harding  y.  American  Glucose  Co-,  182  IlL 
551,  55  N.  E.  577,  74  Am.  St  Rep.  189,  64  L.  R.  A.  738;  Richardson  v-  Clinton 
Wall  T.  Mtg.  Co.,  181  Mass.  580.  64  N-  B.  400;  Miller  ▼.  Qulney,  179  N.  T. 
294,  72  N.  B.  116. 

146  North  State  Copper  ft  Gold  Mln.  Co.  ▼.  Field,  64  Md.  151,  20  AtL  1039. 
But  see  Guilford  r.  Telegraph  Co.,  59  Minn.  832,  61  N.  W.  324,  60  Am.  St 
Rep.  407. 

i*T  Howell  ▼.  Railway  Co.,  51  Barb.  (N.  Y.)  878.  See,  also,  Taylor  t. 
Mutual  Reserve  Fund  Life  Ass'n,  97  Va.  60,  83  S.  E.  385,  45  L.  B.  A.  621. 

i«8  Stafford  ▼.  Mills  Co.,  13  R.  I.  810.  See,  also,  Leary  r.  Columbia  River 
&  P.  S-  Nav.  Co.  (C.  C.)  82  Fed.  775;  Sidway  v.  Missouri  Land  &  Live-Stock 
Co.  (C.  C.)  101  Fed.  481. 

i4»  Redmond  v.  Manufacturing  Co.,  13  Abb.  Prac.  N.  S.  (N.  T.)  832. 

iBo  Smith  V.  Insurance  Co.,  14  Allen  (Mass.)  836. 

181  Richardson  v.  Swift,  7  Houst  (Del)  187,  80  Atl.  781.  And  see  State  v. 
McCullough,  3  Nev.  202 ;  Tyng  v.  CJorporatlon  Trust  Co.,  104  App.  Div.  486,  98 
N.  Y.  Supp.  928 ;  Fay  v.  Coughlin-Sandford  Switch  Co.,  47  Misc.  Rep.  687,  94  N. 
Y.  Supp.  62a  But  see  People  v.  Parker  Vein  Coal  Co.,  10  How.  Praa  (N. 
Y.)  643. 

162  Guilford  v.  Telegraph  Co.,  59  Minn.  882,  61  N.  W.  824,  50  Am.  St  Rep. 

407. 
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diction  has  power  to  appoint  an  ancillary  receiver  for  the  assets  within 
its  jurisdiction,^**  although  such  appointment  is  discretionary.*** 

The  dissolution  of  a  corporation,  whether  by  the  expiration  of  its 
charter,  the  forfeiture  of  its  privileges,  or  as  the  result  of  its  insolvency, 
is  governed  and  controlled  by  its  charter  and  the  law  of  the  sovereignty 
by  which  it  was  created;***  and  such  dissolution  is  effective  every- 
where.*** A  court  of  one  state  or  country,  therefore,  has  no  juris- 
diction of  a  suit  to  dissolve  a  corporation  created  by  the  laws  of  an- 
other state  or  country.**^  Local  courts  of  equity,  however,  will  take 
jurisdiction  of  the  assets  of  a  foreign  corporation  which  may  be  with- 
in the  state,  in  case  of  the  dissolution  or  insolvency  of  the  corporation, 
and  see  to  their  equitable  distribution.*** 

!••  Buswell  y.  Order  of  Iron  Hall,  161  Mass.  224,  86  N.  B.  1065,  23  L.  R.  A. 
846;  Shlnney  y.  North  American  Saving,  Loan  &  Building  Oo.  (G.  C.)  97  Fed. 
9;   Hallenborg  y.  Greene,  66  App.  Div.  590,  73  N.  Y.  Supp.  403. 

i5*Borton  v.  Brines-Ghase  Go.,  175  Pa.  209,  34  Atl.  597;  Irwin  v.  Granite 
State  Provident  Ass'n,  66  N.  J.  Eq.  244,  38  Atl.  680;  Mabon  y.  Ongley  Blectrlc 
Go.,  156  N.  Y.  196.  50  N.  B.  805. 

IBS  A  statute  providing  that  corporations  whose  existence  is  terminated 
shall  be  continued  for  a  certain  period  for  the  purpose  of  prosecuting  and  de- 
fending suits  does  not  apply  to  foreign  corporations.  Marion  Pho^hate  Go. 
y.  Perry,  74  Fed.  425,  20  G-  G.  A.  490,  33  L.  R.  A.  252;  Rodgers  y.  Adriatic 
Fire  Ins.  Ga,  148  N.  Y.  34,  42  N.  B.  515;  Fitts  v.  NaUonal  Life  Ass'n,  130  Ala. 
413,  30  South.  374;  Olds  y.  Gity  Trust,  Safe  Deposit  ft  Surety  Go.,  185  Biasa 
500,  70  N.  E.  1022,  102  Am.  St  Rep.  356. 

IBS  Marion  Phosphate  Go.  y.  Perry,  74  Fed.  425,  20  G.  G*  A.  490,  33  L.  R. 
A.  252;  In  re  Stewart  39  Misc.  Rep.  275,  79  N.  Y.  Supp.  525;  Fitts  y.  National 
Life  Ass'n,  130  Ala.  413,  80  South.  374.  And  see  B.  F.  Kirwan  Mfg.  Co.  v. 
Truzton,  2  Pennewlll  (Del.)  48,  44  Atl.  427.  Where  it  is  alleged  that  a  foreign 
corporation  has  been  dissolyed  by  decree,  the  Jurisdiction  of  the  court  of  the 
home  state  to  dlssolye  it  must  be  shown,  and  may  be  inquired  into.  Olds  y. 
Gity  Trust  Safe  Deposit  &  Surety  Co,,  185  Mass.  500,  70  N.  B.  1022,  102 
Am.  St  Rep-  356;  Hammond  y.  National  Life  Ass'n,  31  Misc.  Rep.  182,  65 
N.  T.  Supp.  407. 

iiT  Note  by  Wm.  L.  Murfree,  7  G.  G.  A.  421;  Republican  Mountain  Sllyer 
Mines  y.  Brown,  7  a  0.  A.  412,  58  Fed.  644,  24  L.  R.  A.  776. 

!••  Note,  7  G.  G.  A.  421;  Smith  y.  Insurance  Go.,  3  Tenn.  Gb.  502,  6  Lea 
(Tenn.)  564;  Lelpold  y.  Marony,  7  Lea  (Tenn.)  128;  Patterson  y.  Lynde,  112 
111.  196;  Barclay  y.  Talman,  4  Bdw.  Gh.  (N.  T.)  123;  Day  y.  Telegraph  Go., 
66  Md.  354,  7  Atl.  606;  Bank  Ck>m'r8  y.  Granite  State  Proyident  Ass'n,  70  N. 
H.  557,  49  Atl.  124,  85  Am.  St  Rep.  646;  Hallenborg  y.  Greene,  66  App.  Diy. 
590,  78  N.  Y.  Supp.  403;  Olds  y.  Gity  Trust  Saft  Depocit  k  Surety  Oow,  185 
Mass.  000»  70  N.  IL  1022,  102  Am.  St  Rep.  856. 
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of  charter,  2SS. 
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ABATBMSNT  AND  BBVIVAU 
see  ^'Actions." 

ABUSB  OF  POWBR. 

see  ''Forfeiture  of  Charter";   "Officers  and  Agenttf";  lowers  and  Lia- 
bilities of  €k>rporation." 

ACGBPTANGB, 

of  charter,  44r4fi. 
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presumption  from  conduct,  44,  46. 

power  of  majority  to  accept  amendment  of  charter,  481,  434. 

of  subscription  to  stoclc,  258,  260. 

by  state  of  surrender  of  charter,  288. 

ACCOMMODATION  PAPER, 

power  of  corporation  to  execute,  124,  188w 
negotiable  paper,  bona  fide  purchasers,  174. 

ACCOUNTING, 

by  officers,  see  "Officers  and  Agents." 

ACTIONS, 

power  of  corporation  to  sue,  114. 
between  the  corporation  and  its  mem1)ers,  7. 
by  stoclcholder  against  corporation  for  dividend,  880,  889. 
against  corporation  for  refusal  to  recognise  transfer  of  shares,  427. 
by  corporation  on  subscriptions,  806-dll. 
by  and  against  corporation  after  dissolution,  246. 
by  corporation  against  officers  and  agents,  602,  506. 
by  stockholders  against  officers  and  agents,  621. 

by  stockholders  for  injuries  to  corporation,  and  interference  in  man- 
agement, 6,  10,  876-888. 

at  law,  6,  876,  876. 

in  equity,  10,  376,  877. 

acts  within  power  of  majority,  and  discretionary  powers,  881. 

the  rule  as  stated  by  the  United  States  supreme  court;  884. 

laches  and  estoppel,  886w 

Clabk  Cobp.  0iD  BdO  (688) 
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ACTIONS— Oontlnnad, 

motlTe  of  ■tocktiolder  biiIiik.  387. 
parties  to  suits,  SST. 
abatement  and  rerlTal,  dissolution  of  porporstloD.  24T. 

action  to  entorcs  liability  of  atockbolder  to  creditors,  5TI, 
bj  and  against  foreign  corporatlona,  62&  et  seq. 
by  creditors  of  corporation,  sett  "Creditors  of  Oorporations.'* 
AGBNCT, 

subscriptions  by  sgent,  286. 

effect  of  want  ol  authority.  286. 
agents  of  corporation,  see  "Officers  and  Agenta," 
AOaBSOATB  OOBPORATIONS, 
In  general,  1.  23. 

see  "Corporations." 
AOBBBMBNTS. 

between  corporators,  57. 
between  eorporators  and  tbe  corporntion,  ST. 
tMtween  corporation  and  tbe  state,  acceptance  of  charter,  U-iS. 
see  "Contracts";   "Stockbolders  and  Members." 
AL1SN8, 


as  subscribers  to  stock,  27(X 
ALLOTMHINT. 

Of  sbares,  SIM. 
ALTBRATION, 

of  subscription,  27a 

of  charter,  see  "Amendments :    "Hajttrl^;    'Wato  OontroL." 
AMBNDUBNT, 

of  cbarter,  power  of  state,  see  "State  OontroL" 
acceptance,  44,  4S.  212. 
general  and  special  laws.  88,  89. 
aa  a  release  of  subscribers,  320. 
to  sutborlse  preferred  stock,  36L 
power  of  majority,  430,  434. 
of   by-lsws,  447. 
AMOTION, 

of  offlcers,  920; 
by-laws,  442. 

expulsion  of  members,  389-S92. 
APPOINTMENT, 

of  sgMits,  see  "Officera  and  Agents." 
ABTIOLES  OF  ASSOCIATION, 

necessl^  for,  and  sufflclen<7,  49  et  eeq. 
filing  or  recording,  60. 
pnbllsblng,  SO. 

see   "Charters";    "Creation  of  Oorp(»atl«uf*t    "Da  Facto  Corpora 
Uoos";  "Bstoppel." 
ASSAUiyr  AND  BATIBBT. 
see  "Torts." 
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ASSBSSMENTS  AND  OALLS^ 
In  general,  312-^17. 
necessity,  818. 
Talldlty,  814. 
notice  and  demand,  SlQi 
interest,  31G. 

action  by  corporation,  806-312. 
liability  after  transfer  of  shares,  39S. 

ASSBTS, 

as  a  trust  fund,  see  *'Oreditors  of  Oorporatlona.** 

ASSIGNMENT, 

of  unpaid  snbscrlptlon  to  stock,  817. 

by  corporation  for  benefit  of  credlton,  588L 

of  shares,  see  "Transfer  of  Shares." 

ASSUMPSIT, 

see  "Actions." 

ATTACHMENT, 

of  shares  of  stock,  254,  256^ 

of  corporate  property,  620. 

of  property  of  foreign  corporation,  GSL 

ATTRIBUTES, 


of  corporation,  11  et  seq. 


B 


BANKING  CORPORATIONS, 
powers,  lending  money,  119. 
buying  notes,  etc,  119. 

purchase  of  real  or  personal  property,  180,  131. 
see  heading  relating  to  particular  point 
BEQUEST, 

Income  and  profits  of  shares,  84SL 

BILLS  AND  NOTES, 

see  "Contracts."  ^ 

BOARD  OF  DIRECTORS, 
see  "Officers  and  Agents." 

BONDS, 

see  "Contracts." 

BONUS  STOCK, 

see  "Watered  and  Bonus  Stock." 

BOOKS, 

inspection  by  stockholders  or  members,  825-^8281 
as  evidence,  see  "fihridence." 

BORROWING, 

see  "Oontracts." 

BY-LAWS, 

in  full,  44(M4& 
.  by  whom  enacted,  440. 
must  be  proved,  not  Judicially  noticed,  44L 
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BI-LA.WB — Contlnned, 
validity.  Ml  et  seg. 

proTldluf  for  election,  ■ppolntment,  uid  removal  of  officers.  441. 
limiting  powers  mod  prescribing  dntles  ol  offlcera  and  aceuts,  411,  483. 
provision  for  corporate  meeting*,  441. 
regulating  right  to  vote,  442, 
regolatlng  transfn  of  sharw,  894,  442,  443, 
providing  for  expulsion  of  members,  442. 
must  be  consistent  with  law,  442. 
rostraint  of  trade;  442. 
giving  Hen  on  shares,  401,  443. 
providing  for  forfeiture  of  shares,  442,  444, 
mast  be  reasonable,  442^ 
most  be  general,  442. 
mnst  be  consistent  wltb  charter,  444. 
cannot  deprive  stockholdK  of  contract  rfgbti,  44IL 
partial  Invalidlt;,  446. 
effect  as  to  stockholders,  446. 
tif  set  as  to  third  persons,  446. 
repeal  and  amendment,  447. 
walTer  of  by-laws,  448. 
violation  b7  offlcwa,  UablUt;  to  coiporatloD,  6Q& 

c 

CALLS   AND  ASSBSBMENTS, 
In  general,  812-S17. 
neceasltr.  818. 
valldltj.  814. 
notice  and  demand,  S2S. 
intoeat,  S1& 

action  by  corporation,  806-312. 
Uabllltr  after  transfer  of  shares,  SOS. 
OAPACITT, 

of  coriKtratora,  B7. 
CAPITAL  STOCK, 
defined,  204. 
Increase  of,  S46. 

subscriptions  and  payment  thereof,  S4T. 
nnantborlsed  Increase,  847. 
sharebolder'a  right  to  pref^ance,  848. 
preferred  stock.  349-366. 
defined,  849. 
power  to  create,  3^ 
amendment  of  charter  anthorlEtng.  351. 
laches  and  estoppel  of  stockholders,  351. 
rights  and  liabilities  of  holders  oC,  802.     , 
dividends,  SS2. 
llabiUty  to  creditora,  8S4. 

status  as  creditors  and  not  atocUiolders,  862,  36^ 
watered  and  bonus  stock,  366-374. 
d^ned,  360. 
effect  as  to  corporation,  866,  866. 
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(UPITAL  STOCK— Oontlnued, 

effect  as  to  stockholders,  865,  368. 
effect  as  to  creditors,  866,  868. 

payment  of  original  subscriptions,  855,  358. 

increase  of  capital  stock,  866,  860. 

issue  of  stock  at  market  value  bj  active  corporation  to  pay 

debts,  etc.,  855,  861. 
gratuitous  issue  of  stock,  866»  864. 
payment  for  stock  In  property  or  services,  866,  864. 
value  of  property  or  advices,  866,  866. 
creditors  who  cannot  complain,  866^  869. 
effect  of  constitutional  and  statutory  provisions,  866»  870. 
liability  of  transferees,  874. 
power  of  corporation  to  acquire  and  bold  stock,  124»  146,  16(X 
certificates  of  stock,  see  "Gertlflcates." 
subscriptions,  see  "Subscriptions  to  Stock.** 
transfer,  see  "Transfer  of  Shares." 
as  a  trust  fund,  see  "Creditors  of  CcMrporationi.'* 

CASHISR, 

see  "Officers  and  Agents.** 

CISRTIFIOATEiS, 

of  Incorporation,  necessity  for  and  sufficiency,  48  et  seq. 
filing  or  recording,  50. 
publishing,  60. 

see  "De  Facto  Corporations";    "Bbtoppel.** 
of  stock,  nature  of,  258,  307. 

not  necessary  to  membership  in  corporation,  268,  807. 
new  cotificate  on  transfer  of  shares,  414. 

compelling  issuance,  428. 
forged  and  unauthorized  certificates,  416^  421,  424 
liability  of  Indorser,  421. 
liability  of  corporation,  424. 

OHARITABLS  CORPORATIONS, 
nature,  28^  24^ 

GHARTBR, 

authority  from  the  state  essential  to  corporate  existence,  29l 
power  to  grant  charter,  29. 
power  of  state  legislatures,  81. 

grant  of  exclusive  privileges,  81. 

enactment  of  acts,  two-thirds  vote,  82. 

restriction  as  to  subject  and  title  of  acts,  32. 

reetrlctlons  in  federal  constitution,  82,  33. 
power  of  congress,  29,  34. 

corporations  in  District  of  Columbia,  35. 
power  of  territorial  legislatures,  80,  85. 
presumption  of  charter,  preecription,  80,  81. 
delegation  of  power  to  create  corporations,  80,  36. 

performance  of  ministerial  acts,  80,  86. 
gena*al  and  special  laws,  87-43. 

limitation  on  power  of  territorial  legislature.  36. 

distinction  between  general  and  special  law,  37. 

conferring  additional  privileges  or  powers,  87,  88L 
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CHAATEB — Contlnaed, 

amendment  of  charter,  S8,  3B. 
"qtecUl"  law  defined,  40. 
Intmtlon  to  create  a  body  corporate,  42. 
ratiflcatlon  of  claim  to  nvporate  existence,  43. 
acceptance  of  cbarter,  44-4S. 

wltbdrawal  or  repeal  of  oITered  charter  or  enabUnc  met,  44,  40. 
presomptlon  of  acceptance.  4fi,  40. 
wbo  may  accept,  46. 
acceptance  of  amendment,  47. 
wbo  may  accept,  47. 
§ee  "Amendment" 
place  of  organ iz« don,  oatslde  tbe  atate,  <& 
compllaace  with  coudlttoni  precedent,  4&-4S6. 
aabstantlal  compliance  enfflclent,  49,  52, 
dlractoiy  prOTlalona,  4B.  63. 
condltlooa  enbeeqnent.  dlstlnKnlsbed.  49,  S4. 
wbo  may  object,  de  facto  corp<»«tiona,  49,  BS, 

estoppel,  49.  Ci5. 
particular  conditions,  49-fiS. 
flnrrender,  2S3. 
extension  of,  7ft. 

distinguished  from  creation  of  new  corporation,  7S. 
effect,  7S. 
expiration,  81.  231. 
constmctlon  of,  in  general,  116. 

In  favor  of  tbe  public  in  cases  of  doubt,  116. 
general  terms  following  special  terms,  116,  IIS. 
express  mention  and  implied  exclnslon,  116,  118,  120l 
intention  to  create  a  body  corporate.  42. 
purpose  of  lacorporstlon,  60,  62. 
aee  "Powers  and  Liabilities." 
forfeltOTe,  see  "Dissolution":    "Forf^tnre  of  Cbarter." 
as  a  contract  not  to  be  Impaired,  see  "State  Control," 
amendment,  see  "Amendment." 
OirrZBN, 

corporation  as  a,  21,  67. 
CITIZENSHIP. 

of  corporation,  66-73. 

domicile — reside nce^-bsbltat,  67. 
for  purpose  of  Jurisdiction  of  federal  courts,  68. 
wbere  tbere  are  charters  from  several  states,  66,  6ft, 
charter  dlsUngulsbed  from  license,  66,  71. 
see  "Foreign  Corporations." 
CIVIL  CORPORATION, 

defined,  23,  24. 
COMPANIES, 

see  "Corpora tloDs":    "Joint-Stock  Comptor," 
OOMPBNSATION. 
of  officers,  51& 
COMPETITION. 

contracts  to  prevent,  142. 


INDEX.  689 

[Th«  flsorts  ret«r  to  pagM.] 

CONDITIONS  PREOBSDENT, 

to  formation  of  corporation,  49-60. 

substantial  compliance  sufficient,  40,  52. 

directory  proyislons,  49,  68. 

conditions  subsequent,  distinguished,  49,  54. 

-who  may  object,  de  facto  corporations,  49,  56. 
estoppel,  49,  55. 

particular  conditions,  49,  65. 
in  contract  of  subscription,  287-293. 

after  incorporation,  288. 

prior  to  incorporation,  291. 

must  be  expressed  in  the  writing,  292. 

waiver,  293. 

distinguished  from  special  terms,  287,  394. 
foreign  corporations,  617,  328, 

CONDITIONS  SUBSEQUENT, 

distinguished  from  conditions  precedent  to  Incorporation,  64. 
in  subscriptions  to  stock,  294. 

distinguished  from  conditions  precedent,  287,  894. 

yalldlty,  293. 

who  may  receive  297* 

CONFLICT  OP  LAWS, 

power  to  take  and  hold  property,  122. 
transfer  of  shares,  406. 

CONGRESS, 

power  to  create  corporations,  29,  34. 
in  District  of  Columbia,  29,  35. 

CONSIDERATION, 

for  subscription  to  stock,  263,  267. 

CONSOLIDATION, 

power  of  corporations  to  consolidate,  128^  160. 
etfect  as  to  creditors,  642. 

CONSPIRACY, 

liability  of  corporations,  193,  195, 
see  •rrorts." 

CONSTITUTIONAL  LIMITATIONS, 

on  power  of  state  legislatures  to  create  corporations,  20,  81« 
requirement  of  two-thirds  vote,  82. 
restrictions  as  to  subject  and  title  of  acts,  32. 
grant  of  exclusive  privileges,  31. 
general  and  special  laws,  37-42. 

distinction,  37. 

conferring  additional  privileges  or  powers,  37,  38. 

"special* '  law  defined,  40. 
restrictions  of  federal  constitution,  32,  33. 


power  of  congress  to  create,  29,  34.  I 

in  District  of  Columbia,  29,  35. 
federal  corporation  not  controllable  by  states,  35. 
territorial  corporations,  29,  35b 

Olask  Oobp.  (2d  Ed.) — 44 
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CONSTITUTIONAL  LIMITATIONS— ConUnued, 

delegation  of  power  to  create  corporations,  29,  8G> 

performance  of  mlnlaterlal  acta,  20,  3S. 
the  (±art«r  aa  a  contract  not  to  be  Impaired,  see  ''State  ControL' 
Impairing  rights  of  credltota,  CiS9,  56Q, 
CONSTBUCnON. 

of  cbarten,  see  "Obarters." 
00NTIND0U8   BDCCBeSION, 

the  attrlbnta  of,  11,  13. 
OaVTRACTB, 

power  to  contract,  In  general,  112  et  aeq.,  124. 
purchase  of  real  and  personal  property,  119,  124,  180. 
sale,  conveyance,  lease,  mortgage,  or  pledge,  124,  132. 

railroad  and  other  qoaal  pnbUc  corporations,  124,  127,  133,  IML 

sale  or  mortgage  of  fraacblse,  124,  133,  IBS. 
borrowing  money,  124,  13& 
executing  bonds,  124,  136. 
negotiable  instnunenta,  124,  187. 
suretyship  and  guarantTi  124,  138. 
accommodation  paper,  124,  138. 
contracts  of  partnwahlp,  124,  14ft 
Joint  contracts,  124,  141. 
to  prevent  competition,  142. 
subscription  lor  or  purcbase  of  stock  In  another  corpcvatlon,  124,  14D> 

taking  and  holding  stock  to  secure,  or  In  payment  of  debt,  124,  147. 
purchase  of  Its  own  stock,  12B,  14S-1S0. 

taking  and  holding  stock  to  secure,  or  fn  payment  of  debt,  124,  14& 
presumption  of  power  to  contract,  12G,  ISS. 
lending  money,  119. 

subscription  to  eipensea  of  festival,  etc.,  128. 
oEFer  of  reward  for  apprehension  of  criminals.  127. 
form  and  mode  of  corporate  contracts,  164-160. 

seal,  17,  IM,  158. 

effect  or  seal,  160. 

appointment  of  agent  1S4. 

implied  contracts,  1&6. 

quasi  contract,  IH. 

requirement  of  writing,   156. 
effect  of  ultra  vlies  contract,  see  "Ultra  Vires." 
Ill^al  contracts,  see  "Ultra  Vires." 
of  members,  not  binding  on  corporation,  6. 
between  corporators,  57. 
between  corporators  end  the  corporation,  37. 

between  the  corporation  and  the  state,  acceptance  of  charto'.  44-~l& 
the  charter  as  a  contract  not  to  be  impaired,  see  "State  OontroL" 
by  promoters,  108,  101,  108. 
aubscrlptloDS,  see  "SnbBcrlpdons  to  Stock." 
for  sale  of  shares,  statute  of  frauds,  266,  206. 
between  stockholder  <a  member  and  corporation,  7,  490. 
between  officers  and  corporation,  494  et  seq. 
Uabtllty  of  oflBcers  and  agents  to  thlid  persona,  608. 
of  foreign  corporations,  603. 
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CONTRIBUTION, 

between  stockholdera,  592. 

OONVBTANOBB, 

of  corporate  property  by  members,  5,  6. 
between  members  and  tbe  corporation,  7. 
power  to  take,  119,  124,  180. 
power  to  make,  124,  182. 

railroad  and  other  quasi  public  corpormtUms,  124^  t27»  188|  1881 

conveyance  of  franchise,  124,  188,  186w 

CORPORATE  ENTITY, 
explained,  5  et  seq. 

CORPORATE  NAME, 
in  general,  15,  68,  114. 

CORPORATION, 
defined,  1. 

as  a  legal  entity,  6,  14. 
as  a  collection  of  individuals,  8. 
attributes  and  incidents,  11. 
distinguished  from  partnership,  10  et  esq. 

from  unincorporated  Joint  stock  company,  181 
as  a  person,  citizen,  inhabitant,  etc.,  21. 
kinds  of  corporations,  28. 

sole  and  aggregate,  28. 

religious  or  ecclesiastical,  28,  24. 

eleemosynary,  28,  24. 

civil,  28,  24. 

public  and  private,  28»  25. 

stock  and  nonstock,  23,  27. 

quasi  corporations,  28,  28b 
by  prescription,  80,  81. 
de  facto,  see  '^e  Facto  Corporatioiis.* 
foreign  corporations  de  facto,  824. 
distinction  between  corporation  and  its  memben,  1-lflL 

eORPORATORS, 

agreement  between,  57. 

agreement  between  corporators  and  eofporatlonv  9U 

who  may  become,  57. 

number  of,  49,  57. 

see  "Stockholders  or  Members.** 

COVBRTUREV, 

"Married  Women." 


OREATION  OF  CORPORATIONS, 
in  general,  29  et  seq. 
power  to  create,  29. 

state  legislatures,  29,  81. 

congress  of  the  United  States,  29,  84. 

In  District  of  Columbia,  29,  85. 

territorial  legislatures,  80,  35. 

corporations  by  prescription,  80,  8& 

delegation  of  power,  80,  35. 
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GEBATION  OF  CO  RPOBATIONS— Continued. 
j  ganiral  and  special  laws,  37. 

constitutional  reatrlctioD.  38. 
ratification  of  claim  to  corporate  existence,  43. 
tntantlon  to  create,  12. 

afreement  between  corporation  and  tbe  state,  acceptance  of  charter,  44. 
place  of  organtEatlon,  48. 
compliance  with  condltlona  precedent,  4B. 

artlclea  of  associntloQ  or  certificate,  necessity  and  snfficlcucy,  49  et  aeq. 
Ollng  or  recordlDf.  GO. 
I  pabllsblng,  50. 

■ee  "De  Facto  Corporations";  "Estoppel," 
atreement  between  corporatioa  and  corporators,  57, 
who  maj  become  corporator*,  67. 
■umber  of  corporators.  49,  B7. 
purpose  of  Incorporation,  60. 
corporatlona  in  restraint  of  trade,  62. 
corporate  name,  S3. 
I  residence  and  citlienahip  of  corporattoos.  66, 

correeponding  cbartera  In  several  states,  66,  69. 
recoKDltlou  of  foreiKu  corporation  distinguished,  06,  71. 
j  extension  of  chatter  or  creation  of  new  cori>oratlon.  73. 

I  proof  of  corporate  existence,  76. 

!  for  particular  questions,  see  spedflc  heada. 

I  CREDITORS  OF  CORPORATIONS, 

I  relation  between  creditors  and  the  corporation.  524-644, 

;  remedies  in  general,  S24. 

{  propel  subject  to  esecntion,  i>25- 

I  aaaeta  of  a  corporation  as  a  trust  fund  for  credltora,  B26-63!! 

I  interference  in  mHuagemeut  of  corporation,  632. 

fraudulent  conTeysnces  and  transfers,  536. 
subsequent  creditors,  63S. 
necessity  for  Judgment  before  attaching,  537. 
salts  for  Injunction  and  receiver,  538. 
assignment   for  benefit  of  creditors,  539. 
I  right  to  prefer  creditors,  639. 

dlssolntion  of  corporation,  effect.  641. 
effect  of  consolidation  of  corporations,  642. 
I  extension  of  charter,  new  corporation,  643. 

I  set-off  b;  debtor  of  corporation,  644. 

I  station  between  creditors  and  stocUtolders,  645-501!. 

'  liability  of  stockholders  to  creditors  at  common  law,  10,  S4St  S60. 

!  liability  on  subscriptions,  646-64a 

'  conditional  sobacrlptlons,  543. 

snbBcrlptlons  on  Bpeclal  terms,  647. 
release  of  subscribers  by  corporation,  647. 
IlabllItT  of  holders  of  watered  or  bontu  stock,  356.  8S8-ST4,  647. 
original  subscriptions,  S65,  363. 
Increase  of  capital  stock,  355,  360, 
Issue  of  stock  at  market  value  by  going  corporation  to  paj 

debts,  etc.,  355,  S61. 
gratuitous  issue  of  stock.  355.  364. 
payment  for  stock  In  property  or  serrlcas,  355^  8S^ 
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QBBDITOBS  OF  CORPORATIONS— Continued, 

value  of  property  or  seirlces,  355,  3G5. 
creditors  -who  cannot  complain,  355,  369. 
effect  of  constitutional  and  statutory  proTlslons,  850,  87Ql 
liability  of  transferees,  874. 
rights  as  to  profits  and  dividends,  549. 
diversion  of  capital,  unauthorized  dividends,  549. 
preferred  stockholders*  354,  549. 
statutory  liability  of  stockholders  to  creditors,  550-573. 
may  be  excluded  by  express  agreement,  551. 
unpaid  Installment  of  subscriptions,  551. 
unlimited  statutory  liability,  552. 
limited  liability,  552. 
liability  untU  capital  is  paid  in,  653. 
constitutional  provisions,  554. 
effect  of  dissolution  of  corporation,  554. 
nature  of  liability,  whether  penal  or  contractual.  554. 
nature  of  contractual  liability,  555. 
what  constitutes  dissolution  for  purpose  of  statute,  557. 
"debts,"  "demands,"  etc,  within  the  statutes,  557. 
debts  due  clerks,  laborers,  etc.,  558. 
excepted  classes  of  corporations,  659. 
release  or  discharge  of  corporation,  559. 
constitutional  law,  laws  affecting  existing  corporations,  559. 

repeal  or  change  of  law,  660. 
who  liable  as  stockholders  under  the  statutes,  561. 
general  rule,  561. 
shares  registered  in  name  of  person  without  his  knowledge, 

562. 
effect  of  transfer  of  shares,  668. 
registration  of  transfer,  564. 

transfer  to  person  incapable  of  assuming  liability,  565. 
to  infant,  666. 
to  corporation,  666. 
to  insolvent,  666. 
sham  or  colorable  transfers,  567. 
transfers  after  suspension  of  business,  568. 
pledgees,  568. 

trustees,  executors,  agents,  etc.,  569. 
election  between  apparent  and  real  owner,  570. 
assignees  in  bankruptcy  or  Insolvency,  670. 
married  women,  670. 

death  of  stockholder,  survival  of  liability,  571. 
forfeiture  of  stock,  571. 
holders  of  unauthorized  stock,  671. 

status  of  preferred  stockholders,  whether  creditors,  352,  354. 
who  may  enforce  statutory  liability,  572* 

stockholders  or  officers  who  are  creditors,  572. 
remedies  of  creditors  against  stockholders,  578. 
common-law  liability  on  subscriptions,  etc,  674. 

action  by  assignee  for  creditors  or  in  bankruptcy,  675w 
action  at  law  by  creditors,  576. 
general  creditors'   bill  in  equity,  576w 
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■alt  for  appointment  of  receiver,  5TCL 
partlea  to  snit,  B7& 
necessltr  for  callft,  577. 
■tatntory  remedlee,  677, 
statutory  liability,  57a 

irbm  tbe  etatute  glvea  a  remedy.  578. 

where  no  remedy  Is  prescribed,  579. 

eaforcement  Id  foreign  JurUdfctlon,  581. 

necesBl^  (or  Judgment  against  corporation,  5 

eSect  of  Judgment  against  corporation,  686. 

statute  of  limitations,   C87. 

liability  on  subscription.  587. 
statutory  liability.  588. 
enforcement  In  foreign  jurisdiction,  590. 
■et-off  by  stockholders,  581. 
contrlbotloii  among  stocbholdnv,  682. 
relation  between  creditors  and  officers,  693-601. 

liability  of  officers  to  creditors  at  common  law,  66! 
preferences  to  officers  wbo  are  creditors,  686. 
■tatntory  liability  of  officers,  597. 
CDforcMnnit  In  forelcn  JnrlsdlctloQ,  60S. 


roflpoDSlblUty  of  corporation,  1981 
ODMULATITE  VOTING, 

■t  stockboldNB'  meetlncB,  462. 
ODBATIVa  AOTS, 

ratifying  claim  to  c<»porate  existence,  13, 


ass  Towimi  and  LlablllOea." 


DBBDS, 

■e*  "Contracts";  "Conveyances." 
DB  FACTO  COBPOEATIONS, 
defined,  78. 

statns  and  powers,  78,  79. 
faretgn  de  facto  corporatloDs,  80.  624. 
de  facto  existence  after  explratloD  of  charter,  Sl-SO. 
wbat  necessary  to  constltnte,  81-88. 

valid  law  antborizlng  Incorporation.  83. 
bona  fide  attraopt  to  organize,  55,  85. 
snffldency  of  compliance  with  law,  80. 
oser  of  corporate  powers.  ST. 
fraudnloit  attempt  to  or^sanlze,  83. 
doctrine  Is  distinct  from  doctrine  of  artojvel,  88. 
see  "Estoppel." 
DS  FACTO  DIRECTORS. 
•M  "Officers  and  Agents." 
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DBFINITIONS. 
corporation,  L 

unincorporated  joint-stock  company,  IQi 
•ole  corporation,  28. 
aggregate  corporation,  1,  2S. 
religions  oorporation,  23,  24. 
ecclesiastical  corporation,  23,  24. 
eleemosynary  corporation,  28,  2^ 
lay  corporation,  26. 
clYll  corporation,  28,  24. 
public  corporation,  28,  26. 
private  corporation,  28,  26. 
stock  corporation,  28,  27. 
nonstock  corporation,  28,  27, 
quasi  corporations,  28,  28. 
foreign  c<Mi)oration8,  66-78,  602. 
corporations  by  prescription,  80,  81« 
capital,  264. 
capital  stock,  264. 
shares,  264. 

certificates  of  stock,  268. 
common  stock,  849. 
preferred  stock,  840. 
guarantied  stodc,  840. 
dividend,  830. 
stock  dividend,  88a 

VBLBGATION, 

of  power  to  create  corporation,  80,  8& 
performance  of  ministerial  acts,  80,  8Sb 

DEPOSIT, 

payment  of,  by  subscriber,  804. 

DBVISB, 

to  corporation,  120,  122w 

DIRECTORS,  .  -V^^         \       L-^/     r,    ^    H^\ 

see  "Officers  and  Agents.**    '^v.CVv\^V^AAr(XA,M'i     ;  V 

DISOHARGE, 

of  subscriber,  see  "Subscriptions  to  Stock.** 

DISSOLUTION  OF  CORPORATION, 
bow  effected,  280-246,  637. 
expiration  of  charter,  281. 
by  act  of  the  legislature,    201,  218^  281. 
loss  of  integral  part,  death  or  loss  of  members, 
surrender  of  charter,  238. 
loss  or  surrender  of  property,  234. 
abandonment  of  franchises  or  business,  235. 
forfeiture  of  charter,  286. 

who  may  declare,  286,  241. 

necessity  for  Judicial  proceeding,  285,  236. 

when  forfeiture  will  be  decreed,  237. 

waiver  of  forfeiture,  240. 

modes  of  proceeding  to  enforce,  248;» 
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DISSOLUTION  OF  CORPORATION— CouUnued, 
equity  JnrlBdlctlon.  243. 
effect  of  dlsaolutlaii,  246. 

uerciBe  ot  corporate  powers,  247. 

cctlonB  and  proceedings  after  dlBsolotlon.  24T. 

judgment  rendered  after  dissolatlon,  247. 

extlDgu  lab  meat  of  debts,  247. 

revetsion  and  escbeat  of  property,  21S-290. 

equity  lurlsdlctlon  otbt  assets,  2S0,  e37. 

effe<rt  as  to  credltora,  D4L 

effect  Id   foreign  Jurisdiction,   637. 
acts  or  membera  as  acts  of  corporation,  for  purpose  of  torteltoret  & 
extension  of  cbarter,  73. 

DISTBIBDTION. 

of  sbares  In  caae  of  exceealTe  salwcrtptlona,  289,  SO^ 
DIVIDENDS, 

rlKbts  as  to  proflta  and  dlTidends.  S2B-S46. 

"dJTldend"  defined,  and  dlBtlngntsbed  from  profits,  SSa 

no  rigbt  to  proflta  antll  dividend  declared.  330. 

right  to  dividend  vests  when  it  Is  declared.  SSL 

when  dividends  may  be  declared,  882, 

discretion  of  directors  as  to  declaring,  334. 

wbo  entitled  to  dWidenda,  336. 

effect  of  transfer  of  shares,  836,  390. 

how  payable,   SS8. 

stock    dlvldenda.    338. 

set  <rff  against  debt  due  to  corporation,  3S8. 

remedies  of  stockholders,  3Sd. 

Interest,  840. 

statute   of   limiutltms,    840. 

remedies  where  dividends  are  ImpropN'lr  paid.  341. 

on  preferred  stock,  3S2. 

grants  and  bequests  of  Income  and  profits  of  stock,  &42-S4& 

rights  aa  t>etween  life  tenant  and  remainder-man,  &42-SM. 
DOHICILB. 

see  "OittBeDBhlp";   "Foreign  Oorporatloiu,'* 
DBUNEBN  PBRBONS, 

as  snbscrlben  to  stock,  271. 


"Offlctn  and  Acentu" 
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BXNTITT, 

corporate  entity  explained,  6  et  seq.  ■ 

EQUITY, 

suits  by  stockholders,  Interference  In  management,  375-388. 

acts  within  power  of  majority,  and  discretionary  powers,  SSL 

mle  stated  by  the  United  States  supreme  court,  884. 

laches  and  estoppel,  386. 

motive  of  stockholder  suing,  387. 

parties  to  suit,  887. 

to  compel  declaration  of  dividend,  834,  339. 
jurisdiction  to  dissolve  corporation,  248. 
jurisdiction  over  assets  of  dissolved  corporation,  248. 
suits  by  creditors,  see  "Creditors  of  Oorporatioos.'* 

BSOHBAT, 

of  property  on  dissolution  of  corporation,  ^247-250. 

OSOBOW, 

conditional  delivery  of  subscription,  298. 

ESTOPPBL, 

by  contract  or  otherwise,  to  deny  organization  and  existence  of  corpora- 
tion, 56,  91-99. 
necessity  for  recognition  of  corporate  existence,  94. 
the  doctrine  based  upon  equitable  grounds,  96. 
unlawful  assumption  of  corporate  powers,  96. 
the  doctrine  not  limited  to  de  facto  corporations,  96L 
of  subscriber  to  stock,  to  deny  corporate  existence,  91i 
to  dispute  validity  of  subscription,  823. 

BVIDEINGE, 

proof  of  corporate  existence,  75-77. 

of  acceptance  of  charter,  presumption,  44,  46. 

of  amendment,  47. 
presumption  of  charter,  corporations  by  prescription,  80,  81. 
presumptions  of  corporate  power,  120,  126,  153. 
parol  evidence  of  condition  in  subscription,  292. 
oral  subscriptions  to  stock,  272,  278. 

BXOLUSIVB  PRIVILEGES, 
power  to  grant,  31. 
power  of  state,  205. 

EXECUTION, 

property  of  corporation  subject  to,  525. 
levy  upon  shares  of  stock,  254,  256. 

EXECUTOR  OR  ADMINISTRATOR, 
power  of  corporation  to  act  as,  123. 

EXEMPLARY  DAMAGES, 
see  'Torts." 

EXEMPTION, 

from  taxation,  see  'rTaxatlon.** 

EXPIRATION  OF  CHARTER, 
extension,  78. 
effect,  8L 
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SXFVTjBIOV, 

of  members,  S89-362. 
bjr-lAwi,  442. 
BXTBNSION  or  CHARTER, 
In  gmenil,  78. 


F 

FBDBBAL  OORPOEATIONS, 

powar  of  conKieu  to  create,  29.  34. 
ia  Dinnct  ot  OoInmbU.  29,  35. 
not  oontioUable  hj  tbe  Btatea,  30. 

EXmSION     CURPORATIONB, 
deOned,  66-78.  OQS. 
■titns.  Id  general,  602. 
power  to  act  Id  another   Jurisdiction,  602. 
C0mtt7,  002,  601. 
right  to  exclude  or  ImpOH  condldons,  60L 

taxation,  606. 

requiring  dqtoalt,  607. 

requiring  appointment  of  agent,  and  mbmlsshHi  to  JmiadlctSaa 
courta,  607,  e2& 

Interstate  commerce,  607. 

absolnto  excloBlmt,  enffldmcT  of  groonda,  609. 
foreign   corporation   In  fraud   of   lawa   of  a   state,   or   contnLi7   to   I 

poll<7,  010. 
retallator;  statntea,  613. 

what  coQBtltntes  "doing  bnalnesa"  In  the  state,  614,  631. 
dfect  of  noncompliance  with  atatnte,  contracts,  etc.,  617. 

estoppel,  619. 
powers  of  fwelgn  corporation,  limitation  of  Its  charter,  "Wl. 

llmltaUon  of  the  local  law,  622. 

power  to  acqnire  real  estate,  623. 
foreign  corporations  de  facto,  SO,  624. 
rights  and  Immnnltlea  of  members,  624. 
qno  warranto   and  mandamos,   621. 
actlona   bT,  625-627. 

Btatntee  Impoalng  conditions,   623. 
actlona  against  S2Q,  6Z7-6S5. 

service  of  process,  637  et  seq. 

attachment  of  property,  631- 

ceasing  to  do  bnslness  In  the  state,  631. 

who  mar  sne,  632. 

effect  of  ]adgment  against,  632. 

jurledlcUoo  of  federal  courts,  631. 
Tisltorial  power  of  state  over  foreign  corporation,  636. 

cannot  enforce  forfeltore  of  charter,  685. 

other  Illastratlons,   636,  636. 

dlBSOlutlOQ,    637. 
enforcement  of  Ilabllltr  of  stockholders  of,  681,  690. 
enforcem^it  of  liability  of  oUcers  ot  699. 


INDBX.  899 

[Tli«  flgiirM  r«f«r  to  pasM.] 

FOBFBITUBS  OF  OHABTSR, 
In  general,  235-r240. 
yacation  by  legislature,  218^  281. 
who  may  enforce,  285,  241. 
necessity  for  Jndldal  proceedings,  285,  286L 
when  forfeiture  will  be  decreed,  285,  237. 
waiver  of  forfeiture,  240. 
modes  of  proceedings  to  enforce,  24S, 
equity  Jurisdiction,  248. 
see  "Dissolution." 

FORFBITURB  OF  SHABBS, 

for  nonpayment  of  assessments,  808,  800. 

action  and  forfeiture  as  cumulatlYe  remedies,  806,  SU* 

effect,  811,  822. 

by-laws,  442,  444. 

FORGED  TBANSFBR, 

see  "Transfer  of  Shares.** 

FORMATION, 

see  "Creation  of  Corporations."* 

FBANCHISB, 

see  "Creation  of  Corporations*';   "Powers  and  Liabilities.** 

FRAUD, 

liability  of  corporation,  198,  106. 

see  "OflELcers  and  Agents'*;    "Torts.** 
In  procuring  subscriptions  to  stoc^  277« 

authority  of  agents,  27& 

what  constitutes  fraud,  279. 

effect   ratification,   and  laches,  282. 
of  promoters,  106. 
In  organisation  of  corporation,  88. 

see  "Watered  and  Bonus  Stock.** 

FRAUDS.  STATUTE  OF, 

whether  applicable  to  contracts  for  sale  of  sharesi  2B0»  260L 
not  applicable  to  subscriptimis  to  stock,  272. 

FRAUDULENT  CONVEYANCES, 
by  corporations,  585. 


GBNERAL  AND  SPECIAL  LAWS, 
see  "Creation  of  Corporations." 

GRATUITOUS  STOCK, 

see  "Watered  and  Bonus  Stock.** 

GUARANTIED  STOCK, 
defined,  840. 

see  "Preferred  Stock.'* 

GUARANTY, 

see  "Contracts." 

GUARDIAN, 

power  of  corporation  to  act  as,  128. 
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OABITAT, 

BM  "Cltl«nBlilp." 
HUSBAND  AND  WIFE), 

■M  ''Married  Women." 


[LLBQAI.  CONTRACXa, 

BM  "Contraete";    "DItra  Vlrea." 
INCOMB  AND  PBOFITS  OF  SHABSa, 

tee  "Dividends." 
INCOBPOEATION, 

■ee  "Creation  of  Oorporattooa," 
[NGREASB, 

Of  Btock,  see  "Capital  Stock." 
INFANTS, 

as  subwrlbera  to  stock,  271. 
INHABITANT, 

corporation  as  a,  2L 
INJUNCTION, 

•ee  "Bqnlty." 

mlt  b7  Btockboldera,  see  "StockbolOen  and  Ifaraben," 

salt  b7  creditors,  638. 

see  "Creditors  of  Corporations.'* 
INSANE  PBRSONS. 

aa  subscribers  to  stock,  zn. 
INSOLVENCY. 

does  not  dlsaolre,  234,  236. 
INSPECTION  OF  BOOKS  AND  PAPERS, 

rlgbt  of  stockbolders  or  members,  S2&-d2& 
INSURANCE  COMFAMBS. 

powers,  generallr,  aee  "Powers  and  UabUltlea.'* 

lending  money  on  dlaconnt  of  notes,  128,  notfc 

borrowing  money,  18& 
INTEREST, 

on  subscription  to  atock,  S16,  ---,, 

on  dtridenda,  84a 
INTBEPEBTATION, 

of  charters,  see  "Ohartera." 
IRBBQUIiAR  INOORFOBATION, 

see  "De  Facto  Corporations";    "Estoppel";    'Tartnersblp," 

J 

JOINT-STOCK  OOMPANT, 

Id  seneral,  18. 
JOINT  TENANOr, 

power  to  hold  In  Joint  tenancy,  121. 
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JUDGMENT, 

against  foreign  corporation*  6S2. 
against  corporation  after  dlBSOlutlon,  2^7. 

JURISDICTION, 

see  -Action*" ;  •'Bquity." 

K 

KNOWLEDOB. 

notice  to  officer  or  agent  as  notice  to  corporation,  488. 


LAY  CORPORATIONS, 
defined,  25. 

LBASB8, 

by  corporation,  power,  124,  182. 

railroad  or  other  quasi  public  corporation,  124,  182. 

LBOISLATIYB  CONTROL, 
see  ''State  Control." 

LBOISLATURB, 

see  ''Congress";   "State  Legislature^;   rTerritorial  Corporations."* 

LIBBL, 

liability  of  corporation  for,  198,  19S. 
see  "Torts." 

'licbnss, 

see  "Foreign  Gbrporatiomk** 

LIBN, 

of  corporation  <m  shares,  401,  448. 

LIMITATION  OP  ACTIONS,  (^ 

to  recover  dividend,  340.  Xmk>^ 

action  by  corporation  against  officers  and  agents,  606.     ^^ 
action  by  creditors  to  enforce  liability  of  stockholders,  587. 

liability  on  subscriptions,  687. 

statutory  liability,  688. 

enforcement  in  foreign  Jurisdiction,  680. 

LOANS, 

see  ''Contracts." 

M 

ICAJORITY, 

powers  of  the  majority.  In  full,  480-440. 

in  general,  480. 

where  the  power  of  management  is  vested  in  the  directors^  480,  4S3L 

power  to  accept  amendment  of  charter,  431,  434. 

must  act  at  a  meeting  duly  held,  448  et  seq. 

power  to  make  by-laws,  440. 

see  "By-Laws." 
Increase  of  capital  stock,  348. 
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UAUOIOUS  PROSEODTION, 

lUbUity  of  ccuToraUoii,  198,  190. 
•M  "Torti." 
HAMAQEUBOIT  OF  00RP0RATI0N8, 

poven  of  tbe  majorltr  of  stockholder,  430-440. 
In  gsDeral,  430. 

wbere  tbe  power  <a  manageiDent  Is  vested  In  tbe  directors.  430,  4S8L 
power  to  accept  unrndmoit  or  alt«Btlon  of  charter,  431.  43^ 
mnst  act  at  b  meetlns  dul^  held,  448  et  seq. 
by-UwB,  440-448. 

bj  whom  enacted,  440. 

moat  be  prOTed,  not  Jodtctaily  noticed,  441. 

valldlt;,  441. 

proTtdIng  for  election,  appointment,  and  removal  of  ofltcen  and 
agents,  441. 

limiting  powera  and  preacrlblDg  dndee  of  officers  and  agents, 
441,  488. 

provision  for  corporate  meettngs,  441. 

regntating  right  to  vote,  442. 

regulating  transfers  of  shares,  442,  443. 

expulsion  of  members,  442. 

restraint  of  trade,  442. 

giving  lien  on  shares,  401,  448. 

providing  for  forfeiture  of  shares,  442,  444. 

mnst  be  reasonable,  442. 

must  be  general,  442. 

must  be  consistent  with  charter,  444. 

cannot  derive  atockbolder  (rf  vested  rights,  449. 

partial  Invalidity,  44B. 
effect  as  to  atockboldws,  446. 
effect  as  to  third  persons,  446. 
repeal  and  amendment,  447. 
waiver  of  by-law,  448. 
■tockholders'  meetings,  448. 
necessity,  449: 
calling  meetings,  449. 
notice  of  meeting,  450. 
time  and  place  of  meeting,  4S1. 
conduct  of  meeting,  453. 
qaomm  and  majority,  464. 
disabllltr  of  Individual  stockholders,  455, 
tMord  and  proof  of  action,  456. 
core  of  Irregularity  by  ratification,  456. 
preaomption  ot  regularity,  466. 
adjourned  meetings,  456. 
•qnlty  Jurisdiction,  456. 
voting,  457-468. 

who  entitled  to  vote,  In  general,  46& 

pledgor  and  pledgee,  459. 

trustees,  469. 

Bbarea  bald  by  the  corporation,  460. 

shares  owned  Jointly,  460. 

restrictions  In  charter  or  statute,  460. 
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MAMAOBMENT  OF  GORPOBATIONE^-Obntlnued, 

evasion  of  charter  or  atatotory  provision,  460. 
personal  interest  of  stockliolder,  4QL 
number  of  votes,  402. 
cumulative  voting,  462. 
votes  by  proxy,  468. 

voting  trusts  and  pooling  agreements,  464. 
effect  of  illegal  reception  or  rejection  of  votes, 
•lection  and  appointment  of  officers  and  agents,  460i. 
qualifications  of  directors  and  other  officers,  47<X 
powers  of  directors,  471. 
directors  de  facto,  473. 
appointment  of  agents,  and  ratification,  473^ 
must  act  as  a  board,  475. 
directors'  meetings  and  resolutions,  47S. 
special  meetings,  476. 
place  of  meeting,  476. 
notice  of  meeting,  477. 
quorum  and  majority,  478. 
record  of  proceedings,  470. 
autfaiMrity  of  other  officers  and  agents,  in  general,  48Ql 
general  manager,  480. 
president,  48L 
treasurer,  482. 
cashier  of  bank,  483. 
effect  of  charter  and  by-laws,  483. 
holding  out,  agency  by  estoppel,  484. 
agency  by  ratification,  486. 
negotiable  instruments,  487. 
ultra  vires  contracts  by  agents,  487. 
BOtlce  to  officer  or  agent  as  notice  to  corporation,  488b 
contracts  between  stockholder  and  corporation,  490. 
relation  between  officers  and  corporation,  401. 
a  fiduciary  relation,  401. 
fraud  and  breach  of  trust,  401. 

contracts  and  other  transactions  between  officers  and  eorporatloD, 
494. 
contract  or  transaction  by  officer  v^ith  himself,  404. 
personal  interest  of  officer  in  contract  or  transaction,  405. 
extent  of  personal  interest,  407. 

where  cori>oration  is  represented  by  other  agents,  408. 
consent,  acquiescence,  and  laches  of  corporation  or  stockholders, 

500. 
liability  of  corporation  to  extent  of  benefit,  501. 
liability  of  officers  to  coriK>ration,  502. 
mistekes  or  errors  of  Judgment,  502. 
breach  of  trust,  502,  503. 
violation  of  charter  or  by-laws,  502. 
negligence,  502  et  seq. 
remedies  against  officers,  506. 
stetute  of  limitetions,  508. 
liability  of  officers  and  agento  to  third  persons,  on  contracts,  508. 
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MANAGEMENT  OF  CORPOBATION&-Omtii»ied, 

liability  of  corporation  for  torti  of  officers  and  agents,  510L 

ratification,  513. 

ultra  Tires,  514. 
liability  of  officers  and  agents  to  third  persons  for  torts,  516w 
compensation  of  officers,  51& 
removal  of  officers  and  agents,  520. 
relation  between  officers  and  stockholders,  521. 
Interference  and  suits  by  individual  stockholders,  375-38& 

laches  and  estoppel,  SSd. 
interference  by  creditors,  532. 

BiANAGERS, 

see  "Officers  and  Agents." 

MANDAMUS, 

to  compel  court  or  officer  to  issue  certificate  of  incorporation,  ete,  86L 

to  recover  or  compel  declaration  of  dividend,  341. 

by  stockholder,  to  enforce  right  to  inspect  books»  82& 

by  foreign  corporation,  621.  ^  o^vxA^o.^  P  V  ?  /   ^ 

MANUFACTURING  COMPANIES.  ^  M   ^ 

powers  of,  see  "Powers  and  LiabllitiesL* 

MiARBIED  WOMEN, 

as  subscribers  to  stock,  27U 

MEETING  OF  DIRECTORS, 
in  general,  475. 
special  meetings,  470. 
place  of  meeting,  4T8. 
notice  of  meeting,  477. 
quorum  and  majority,  478. 
record  of  proceedings,  479. 

ICEETINGS  OF  STOCKHOLDERS; 
in  general,  448. 
necessity,  449. 
calling  meetings,  449. 
notice  of  meeting,  450. 
time  and  place  of  meeting,  451« 
conduct  of  meeting,  453. 
quorum  and  majority,  454. 
disability  of  individual  stockholders,  45Qi. 
record  and  proof  of  action,  455. 
cure  of  Irregularity  by  ratification,  456w 
presumption  of  regularity,  450. 
adjourned  meetings,  456. 
equity  Jurisdiction,  456. 
by-laws  regulating,  442. 
voting,  457-467. 

who  entitled  to  vote,  in  general,  458. 

by-laws  regulating,  442. 

pledgor  and  pledgee,  458. 

trustees,  459. 

shares  held  by  corporation,  400. 

shares  owned  Jointly,  460. 
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MEBTINGS  OF  STOGKHOIJ>£BS--OonUDued, 
reetrictlons  In  charter  or  statute,  460. 
evasion  of  charter  or  statute,  460. 
personal  interest  of  stockholder,  461. 
number  of  votes,  462. 
cumulative  voting,  462. 
voting  by  proxy,  463. 
voting  trusts  and  pooling  agreements,  404. 
effect  of  illegal  reception  or  rejection  of  votes,  468b 

MBMBERS, 

see  "Stockholders  or  Members.** 

MJ}RGBR, 

of  members  in  corporation,  5  et  seq. 

MISNOMBR, 

of  corporation,  effect,  661. 

IflSTAKB. 

subscriptions  to  stock,  284. 

MONOPOLY,  i 

power  to  grant  exclusive  privileges,  31. 

MORTGAGES,  '  i 

power  of  corporation  to  mortgage  property,  124,  132. 

railroad  or  other  quasi  public  corporation^  124,  132.  i 

power  of  corporation  to  take,  122.  | 

MORTMAIN, 

statutes  of,  120.  | 

MUNICIPAL  CORPORATIONS, 
as  subscribers  to  stock,  271. 
distinguished  from  private  corporations,  25. 


N 

NABiE  OP  CORPORATION,  ' 

in  general,  necessity,  15,  63,  114.  I 

choice  of  name,  63,  64. 

taking,  name  of  another  corporation,  63,  64.  I 

acquisition  by  user  or  reputation,  64. 
change  of  name,  66. 

special  act  authorizing  change,  39. 

effect,  64,  65. 
effect  of  misnomer,  65. 

NEGLIGENCE, 

liability  of  corporation,  198,  194. 

see  "'Torts." 
of  officers  and  agents,  see  "Officers  and  Agents'*;   "Torts.** 

NEGOTIABLE  INSTRUMENTS, 
see  "Contracts." 
want  of  authority  in  officer  or  agent  executing,  487. 

NONRESIDENCE, 
of  corporators,  58. 

nonresidents,  as  subscribers  to  stock,  270. 
Clabk  Corp.  (2d  Ed.)— 45 
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NONSTOCK  CX>RFORATIONS, 

NOTES, 

see  "Contracts.'* 

NOTIGi; 

lo  officer  as  notice  to  corporation,  488L 

NUMBBR, 

of  corporators,  49,  57. 


OBJBCT  OF  INCORPORATION, 
■ee  "Purpose  of  Incorporatton." 

OBLIGATION  OF  CONTRACTS, 
see  ''State  OontroL" 

OFFICERS  AND  A6BNTS, 

election  and  appointment,  164,  469. 

by-laws,  441. 
qnallflcatlon  of  directors  and  other  officers,  4701 
powers  of  directors,  471. 
directors  de  facto,  478. 
appointment  of  agents  and  ratification,  478. 
must  act  as  a  board,  47S. 
directors'  meetings,  475» 
special  meetings,  476w 
place  of  meeting,  470. 
notice  of  meeting,  477. 
qnomm  and  majority,  478. 
record  of  proceedings,  479. 
authority  of  other  officers  and  agents,  In  general,  480. 
general  manager,  480. 
president,  481. 
treasurer,  482. 
cashier  of  bank,  488. 
effect  of  charter  and  by-laws,  442,  483. 
holding  out,  agency  by  estoppel,  484. 
agency  by  ratification,  486. 
negotiable  Instruments,  487. 
ultra  vires  contracts  by  agents,  487. 
notice  to  officer  as  notice  to  corporation,  488. 
contracts  betwoi  stoddiolder  and  corporation,  490. 
relation  between  officers  and  corporation,  491. 
a  fiduciary  one,  491. 

fraud  and  breach  of  trust,  secret  profits  and  persona]  benefit,  ^!L 
contracts  and  other  transactions  between  officers  and  corporatii 
494. 
contract  or  transaction  by  office  with  himself,  494. 
personal  Interest  in  contract  or  transaction,  495^ 
extent  of  personal  interest,  497. 
where  corporation  is  represented  by  other  agents,  49& 
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OFFI0EB8  AND  AOBNT8 — Obntinued, 

ccmsent,  acqniescoioe,  and  laches  of  corporatton  or  stockholden, 

000. 
Habilltj  of  corporation  to  extent  of  benefit,  001. 
liability  of  officers  to  corporation,  002. 
mistake  or  error  of  Jndgment,  841,  002, 
breach  of  tmst,  002,  OOa 
▼lolation  of  charter  or  by-laws,  002» 
negligence,  502. 
remedies  against  officers,  008. 
statute  of  limitations,  006. 
discretion  as  to  declaring  dividends,  884. 
who  anthorized  to  increase  capital  stock,  346. 
liability  of  officers  and  agents  to  third  persons  on  contracts,  506, 
liability  to  credit<Mrs,  see  "Creditors  of  Corporations." 
liability  of  corporation  for  torts  of  officers  and  agents,  278^  010^ 
ratification,  013. 
nltra  Yires,  014. 
agents  to  receive  snbscrlptions,  280. 
as  subscribers  to  stock,  272. 

liability  of  officers  and  agents  to  third  persons  f{«  torts,  018^ 
compensation,  018. 
removal,  020. 

by-laws,  44L 
relation  between  officers  and  stockholders,  021. 
liability  to  creditors,  086-^1. 
preferences  to  officers  who  are  creditors,  Q06b 
statutory  liability,  087. 
promoters,  see  "Promoters.** 

ORGANIZATION, 

see  "Oreatlon  of  Corporations.** 


PAROL  BVIDENOB, 
"Evidence." 


PARTNERSHIP, 

distinguished  from  corporation,  10  et  seq. 

liability  of  associates  of  pretended  corporation  as  partners,  98. 

PAYMBNT, 

in  whole  or  in  part  for  stock,  as  condition  precedent  to  incorporation,  01. 

of  deposit  by  subscriber,  301. 

of  subscriptions,  in  part  only,  300  et  seq. 

of  subscriptions,  in  property,  806  et  seq. 

of  dividends,  see  "Dividends." 

see  "Watered  and  Bonus  Stock.** 

PBRPBTUAL  8U0CBSSI0N, 
the  faculty  of,  11,  13. 

PERSON, 

coiporation  as  a«  21. 


\ 
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pmrsonjlL  property, 

power  to  take  and  hold,  119. 

by  gift  or  bequest,  120. 
power  to  sell,  convey,  mortgage,  or  pledge,  124, 132. 
power  to  purchase,  125-181. 

PLAOB, 

of  organization,  outside  the  state,  4& 

PLEDGB, 

power  of  corporation  to  pledge  property,  124. 

POLICB  POWER, 

of  state  oyer  corporations,  206-210. 

POOLING  AGREEMENTS, 

▼oting  trusts  and  pooling  agreements,  404. 

POOLS, 

contracts  to  prevent  competiticm,  142. 

POWERS  AND  LIABILITIES  OF  CORPORATION, 
in  general,  112. 
express  powers,  114. 

powers  incidental  to  corporate  existence,  114. 
perpetual  succession,  114. 
corporate  name,  114. 
power  to  sue,  in  general,  114. 
to  contract,  see  "Oontracts." 
to  use  common  seal,  114,  124,  154 
ts  make  by-laws,  see  '^By-laws." 

amotion  or  removal  of  members,  see  ''Expulsion  of  Members.** 
powers  implied  from  those  expressly  granted,  115,  127. 
construction  of  charters,  in  general,  116. 

in  favor  of  the  public  in  case  of  doubt,  116 

general  terms  following  special  terms,  116,  118. 

express  mention  and  implied  exclusion,  116,  119. 
power  to  take  and  hold  real  and  personal  property,  119. 

by  gift  or  bequest,  120. 

by  devise,  120,  122. 

enumeration  of  purposes  as  an  exclusion  of  others,  120. 

limitation  as  to  amount  or  value  of  property,  120l 

presumption  of  power,  120. 

statutes  of  mortmain,  120. 

power  to  take  fee,  121. 

reversion,  121. 

joint  tenancy,  121. 

tenancy  in  common,  121. 

conflict  of  laws,  122. 

devise  for  use  of  corporation,  122. 

power  to  take  mortgage,  122. 
power  to  act  as  trustee,  executor,  guardian,  etc.,  123. 
power  as  to  contracts  and  conveyances,  see  ''Contracts'* ;  '^OonTeyancsflT' ; 

"Leases";  "Mortgages";  "Pledge." 
liability  for  torts,  see  "Torts." 

liability  for  acts  of  oflicers  or  agents,  see  "Officers  and  Agtnts.'* 
criminal  responsibility,  see  "Crimes.** 
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POWBRS  AND  LIABIXilTIES  OF  CX)RPORATIONS--Oontinned| 
power  to  increase  capital  stock,  346. 
issuing  preferred  stock,  84&-356. 

see  "Preferred  Stock." 
Issue  of  watered  or  bonus  stock,  856-^4. 

see  "Watered  and  Bonus  Stock." 

POWSBS  OF  MAJORITY, 
see  "Majority." 

PBE>F£RRBD  STOCK, 
In  full,  349-^6. 
defined,  349. 
power  to  create,  349. 
amendment  of  charter  authorizing,  851. 
laches  and  estoppel  of  stockholders  to  object,  351. 
rights  and  liabilities  of  holders,  852. 

dividends,  352. 

liability  to  creditors,  854. 

status  as  creditors,  and  not  as  stockholders,  352,  354. 

PRBFBRRINO  CREDITORS, 
validity  of  preferences,  539. 

PRBSOBIPTION, 

corporations  by,  80,  31. 

PRBSIDBNT, 

see  "Officers  and  Agents.** 

PRESUMPTION, 

of  charter,  corporations  by  prescription,  80,  8]« 
of  acceptance  of  charter,  44,  46. 
of  corporate  power,  120,  125,  153. 

PRINCIPAL  AND  AGENT, 

see  "Agency";  "Officers  and  Agents.** 

PRINCIPAL  AND  SURETY, 
see  "Contracts." 

PRIVATE  CORPORATIONS, 

distinguished  from  public,  23,  25. 

PROFITS, 

see  "Dividends.** 

PROMOTERS, 

relation  between  corporation  and  its  promoters,  108-111. 
liability  of  corporation  for  expenses  and  services  of  promoters,  103. 
liability  on  contracts  by  promoters,  104. 
liability  of  promoters,  secret  profits,  etc.,  108^ 

PROOF, 

see  "Evidence.** 

PROPERTY  OF  CORPORATION, 

Is  not  owned  by  the  members  individually,  5  et  seq. 
meml>en  cannot  convey  individually,  6,  7. 
nor  sue  at  law  for  injury  to,  7. 

otherwise  under  some,  circumstances  in  equity,  10. 
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not  Kttacbnble  for  debts  of  mttmbers,  0. 

Inranbls  Imtemt  of  mraiben,  0^  nota 
PROXY, 

Totlcx  br  proxy  st  etockbolden'  meetlnf .  463. 
PDBUO  0OBPOBATION8, 

deOned,  and  dlitlnpilshed  from  prlnte,  28,  2S. 
PURP08B  OF  INCOBPORATION, 

for  what  pnrpow  corpontlon  may  be  fonned,  Vt. 

conatrnctloa  of  Keoeral  danse  of  enabling  act,  SI. 

reetrlctlana  of  federal  constitution  on  power  of  statea,  20,  8& 
29,84. 
privileges,  81. 

Q 

QDA8I  OORPORATIONS, 

defined,  28,  28. 
QtrOBDM, 

■••  "Meetings  of  Dlrectora";  "Meetings  ot  Btockbolders." 
QUO  WABRA1<T0, 

against  foreign  carporetton,  624^ 
see  "State  Control." 

R 

BA.ILROAD  OOMPAJ4IBS, 

powws,  to  take  and  bold  land,  120. 

to  aid  In  maintenance  of  steamboat  line  by  anotba,  137* 

to  pnrchase  and  operate  a  steamboat,  127. 

lease  and  operation  of  another  road,  128. 

lease  or  transfer  of  Its  own  road,  128. 

eonsolldatloii  agreement,  128. 
see  "Consolidation." 

lease  of  telegraph  line  to  anotber,  128. 

CMttract  to  carry  over  connecting  line,  126,  144. 

reatrlctlixi  as  to  motive  power,  127. 

porcbase  of  real  or  personal  property,  13(K  181. 

dealing  In  bills  and  notes,  131. 

•ale,  lease,  mortgage,  or  pledge  of  propertj,  132-130. 

««itracts  of  gnarant?  or  snretysblp,  13B. 
BATIPIOATION, 

of  claim  to  coriKinte  existence,  43. 

by  corptwatloc  of  ccmtracts  of  ofilcer  or  agent,  488. 

»t  torta,  518. 
RDAX>  PROFERTT, 

power  to  take  and  bold,  118,  623. 

by  devise,  120,  122. 

ennmeratlon  of  purposes  as  an  exclnslon  of  otbent  120. 

limitation  as  to  amount  or  value,  120. 

preBumptloa  of  power,  119. 
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BBAL  PBOPBBTT— Continued, 

Btatatot  of  mortmain,  120l 

power  to  take  in  fee,  121. 

reversion,  121. 

Joint  tenancj,  12L 

tenancy  in  common,  121* 

conflict  of  laws,  121. 

devise  for  use  of  corporation,  122. 

power  to  take  mortgage,  122. 
power  to  sell  and  convey  or  mortgage,  124,  13Z 
power  to  purchase,  126-182. 

BBOBIVBRS, 

suits  by  creditors,  688. 

suits  by  stockholders,  875. 

suits  by  creditors  for  appointment,  57Bb 

BBGISTRATION, 

of  transfer,  see  "Transfer  of  Shares." 

BBTiTCASB» 

of  subscriber,  see  ''Subscriptions  to  Stock." 

BBLIOIOUS  CORPORATIONS, 
defined,  28,  24. 

powers,  generally,  see  ''Powers  and  Liabilities."  « 

contracts  in  raising  money  for  church  purposes,  129. 

RBMEDIBS, 

see  "Actions";  "Bquity";  "Injunction";  "Mandamus";  "Quo  Warranto." 

RBMOYAL, 

of  members,  880-882. 
of  officers,  520. 
by-laws,  442. 

REPUTATION, 

acquisition  of  corporate  name  by,  84. 

RBSIDBNCB, 

of  corporation,  86-78. 

for  purpose  of  Jurisdiction  of  federal  courts,  66  et  seq. 
domicile— residence — ^habitat,  67. 
citisenship,  68w 
where  there  are  charters  from  several  states,  66»  69. 
charter  distinguished  from  license,  66^  71. 
of  corporators,  58. 

RBVBRSION, 

of  property  on  dissolution  of  corporation,  121,  248-26(X 

REVOCATION, 

of  subscription  to  stock,  264,  266. 

s 

SAIjBS, 

power  of  coiporation  to  purchase  property,  119. 126-13Z 
power  to  sell,  124,  132. 

railroad  and.  other  quasi  public  corporations,  124,  183. 

sale  of  frandiise,  124,  188. 
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UXJIB— OoDtlnued, 

«I  shares,  see  "Transfer  of  Shares." 

dlcrtln^lsbed  from  subscription,  Wk 
statute  of  fratids.  2BS,  2!S& 
see  "Contracts." 


S»T-OrF  AND  CODNTEnCLAIM, 
against  dividend,  338. 
tj  debtor  of  corporation,  544. 
bj  stoclibolder  ss  against  creditors.  RQl. 

BHABDS, 

defined,  264.  2SS. 

not  a  chattel  Interest  bnt  In  the  nature  of  cbow  U  acUon,  SB5> 

not  real  estate,  255. 

uecntlon  and  attacbment  of  abarcs,  2G6. 

transferability,  15. 

transfer  of,  see  "Tranafer  of  Bhares." 

forfeiture,  see  "PorfeitnTe  of  Shares." 


SLANDBR, 

llablllt;  of  corporatloE 
see  "Torts." 


bpdcial  laws, 

see  "Creation  of  Corporations." 

STATE  CONTBOL, 

power  of  tbe  eUte  ovh  corporations,  201-22S. 
tba  charter  as  a  contract  not  to  be  Impaired,  201. 

contract  between  corporation  and  membera,   208. 

creating  similar  corporation,  204. 

where  ezcloslve  prlTllege  baa   been  granted,  206. 

contracts  between  corporation  and  third  persons,  209. 

change  of  remedies,  206. 
police  power  of  state,  200-210. 
power  of  eminent  domain,  211. 
rwerratlon  of  power  to  alter  or  repeal  charter,  212-219. 

In  conatltntion  or  general  law,  213. 

acceptance  of  amendment,  218. 

changes  authorised  \>j  reservation,  213-228. 

vacation  of  charter  for  misuser,  218. 

offer  of  amendment,  power  of  majorltj,  219. 
taxation  of  corporations,  219-229. 

the  power  in  general,  220. 

object  of  taxation,  220. 

Jurisdiction,  221. 

proper!;  taxable.  221. 

doable  taxation,  221. 
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STATB  OONTROL— Gontinaed, 
place  of  taxation,  223. 
restrictloiui  in  federal  constitntlon,  228. 

equality  and  uniformity,  228. 

United  States  bonds,  224. 

regulation  of  commerce,  224^ 

federal  corporations,  225. 
exemption  from  taxation,  225. 
doctrine  of  ultra  yires,  229. 
foreign  corporations,  229. 
forfeiture  and  dissolution,  280l 

8TATB   liBOISLATURB, 
power  to  Incorporate,  29. 
grant  of  excluslye  privileges,  31. 
enactment  of  laws,  two-thirds  vote,  32. 
restriction  as  to  subject  and  title  of  laws,  32. 
restrictions  in  federal  constitution,  32,  33. 
delegation  of  power  to  create  corporation,  80,  35. 

performance  of  ministerial  acts,  80,  36. 
ratification  of  claim  to  corporate  existence,  43. 
power  over  corporations,  see  "State  OontroL** 

STATUTB8, 

of  mortmain,  120. 

of  wills,  122. 

of  frauds,  whether  applicable  to  contracts  for  sale  of  shares,  255,  256b 

not  applicable  to  subscriptions  to  stock,   272. 

general  and  special  laws,  see  ''Creation  of  Gorporationa." 

STOOK, 

see  "Capital  Stock." 

STOCK  CORPORATIONS, 

defined  and  distinguished  from  nonstock,  23»  27* 

STOCK  DIYIDBNDS, 

defined,  right  to  declare,  838. 

STOCKHOLDBRS'   MSBTINOS, 
see  ''Meeting  of  Stockholders.'* 

STOCKHOIiDBRS  OR  MBMBBRS, 
distinct  from  the  corporation,  5. 
merger  in  corporate  entity,  5. 
do  not  own  the  corporate  property,  5,  6. 
cannot  convey  corporate  prqperty,  5,  6. 
cannot  sue  at  law  for  injury  to  corporate  property,  6. 
otherwise,  under  some  circumstances  in  equity,  10. 
cannot  bind  corporation  by   contracts,  6. 
their  declarations  or  admissions  not  binding  on  corporation,  6. 
insurable  Interest  in  corporate  property,  5,  note, 
may  contract  with  corporation,  or  convey  to  or  take  from  it,  7. 
may  sue  corporation,  and  be  sued  by  it,  7. 

action  by  or  against  corporation,  not  by  or  against  members,  7. 
demands  of,  as  set-off  to  demand  against  corporation,  8. 
when  acts  of,  considered  acts  of  corporation,  8. 
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ST0CEH0LDEB8  OR  MEMBERS— OmtlDned, 

cbaiwB  or  daath  of,  does  not  affact  corpM^te  extstence  or  idaatltj,  U. 
bow  mcmbenhlp  Is  acquired,  In  geDeral,  201. 
nonstock  corporations,  251,  2S2, 
Btock  coiporatioiiB,  201,  20&. 
Bobscriptloni  to  stock,  208. 
aftef  iDcorporatton,  2S8L 

dlstlngnlshed  from  a  sale  of  tbares,  208. 
prior  to  Incorporation,  280-^TO. 
common-law  snbsortptloas,  261. 
nature  as  a  contract,  261,  262. 
formation  of  the  contract,  261. 
consideration,  268. 
reTOcatlon  or  lapse,  264. 
snbicrlptlos  onder  atatntes,  267. 

consideration  and  revocation,  267. 
cgreementa  to  paj  mbecrlptlon  to  tmsteea  for  corporation  when 

formed,  268. 
distinction    between   preaent    subscription   and   agreement  to  sab- 

■crlb^  268. 
wbo  may  become  sobacrlbers,  270. 
aliens  and  nonresidents,  270. 
Infanta,   270. 

Insane  and  drunken  persons,  2T1, 
married  women,  271. 
coritoratianB,  271. 
municipal  corporations,  2TL 
directors  or  otBcers.  272. 
Sortn  of  subscription,  272-275. 
at  common  law,  272. 

necessity  for  writing,  272. 
formalities  reQnlred  by  statute,  273. 

subscrlptloaa  after  Incorporation,  274. 
director;  provlslona,  274. 
substantial  compliance  with  stotnte^  270^ 
mutual  consent,  2TC. 
nbscrlptlons  Induced  by  fiand,  277. 
authcMlty  of  sgents,  278. 
what  constitutes  fraud,  279. 
effect  of  fraud,  ratification  and  laches,  282L 
Butwcrlptlons  under  mistake,  284 
mbscrlptlon  by  t^ent,  285. 

effect  of  want  of  authorltj',  285. 
agents  to  receive  subscriptions,  286. 
conditional  subacrlpUons,  2S7-283. 

after  organization  of  corporation,   289. 
prior  to  Incorporation,  29L 

conditions  must  be  expressed  in  the  wnting,  292. 
walTW  of  conditions,  293. 
•nbscrlptlons  upon  special  terms,  294. 

dlstlngnlshed  from  conditional  nbacrlptlons,  288,  294. 

Taltdlty,  296. 

wbo  may  receive,  297, 
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arrOOKHOIiDORB  or  lfiaiBERS^-Ck>ntlniied, 

conditioiial  deliTery  of  gnbscrlptioii,  escrow,  298. 

subscription  of  entire  capltalt  289,  299. 

excessive  subscription  and  distribution,  299,  804. 

payment  of  deposit,  804. 

delivery  of  certificate  not  essential  to  liability  or  rights,  807. 

remedy  of  corporation  on  subscriptions,  808-812L 

action  to  recover  assessments,  806. 

forfeiture  of  shares,  806,  809. 

action  and  forfeiture  as  cumulative  remediea»  806^  811« 
calls  and  assessments,  812-317. 

necessity,  818. 

validity,  814. 

notice  and  demand,  816. 

Interest,  816. 
assignment  of  unpaid  subscription,  817. 
release  and  discharge  of  subscriber,  818-823. 

withdrawal  and  release,  818. 

reduction  of  shares,  818. 

violation  of  charter  by  corporatlcm,  mismanagement  820. 

alteration  or  amendment  of  charter,  820. 

loss  or  abandonment  of  business,  propertyt  or  franchises,  821. 

forfeiture  of  shares,  822. 

transfer  of  shares,  323. 
estoppel  of  subscriber,  92,  328. 
Increase  of  stock,  846. 

shareholder's  right  to  preference,  848. 
right  to  inspect  books  and  papers  of  corporation,  886-8281 
rights  as  to  profits  and  dividends,  829-846.        '*^-- 
"dividend"  defined,  880. 
distinguished  from  ''profits,"  880. 
no  right  to  profits  until  dividend  declared,  380. 
right  to  dividend  vests  when  It  is  declared,  880l 
when  dividend  may  be  declared,  882. 
discretion  of  directors  as  to  declaring,  834. 
who  entitled  to  dividends,  836. 
effect  of  transfer  of  shares,  886,  899. 
how  payable,  888. 
stock  dividends,  838. 

set-off  against  debt  doe  to  corporation,  388w 
remedies  of  stockholders,  839. 
interest,  340. 

statute  of  limitations,  340. 

remedies  where  dividends  are  improperly  paid,  841. 
grants  and  bequests  of  Income  and  profits  of  stock,  342-846. 
rights  as  between  life  tenant  and  remainder-man,  342-846. 
preferred  stock,  849-866. 
defined,  849. 
power  to  create,  849. 
amendment  of  charter  authorizing,  851. 
laches  and  estoppel  of  stockholders  to  object,  85L 
rights  and  liabilities  of  holders  of,  852. 

dividends,  352. 
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STOCKHOLDERS  OE  MEMBERS— CouUnaed, 
IlHbllltr  to  creditors.  354. 

■tatUB  as  creditors,  and  not  stock  lio Idem,  3S2,  S5C 
WBterad  mnd  bonas  Btock,  355-374. 
defined.  355. 

effect  aa  to  corporation,  355,  356. 
effect  as  to  stockboldera,  355,  3fi& 
effect  as  to  credltoro,  856,  S5& 

payment  of  original  aabscrtptlonB,  356,  368. 

Increaae  of  capital  stock,  356,  360. 

Issue  ot  stock  at  market  value  bj  active  corporation  to  paj 

debta,  etc,  366,  361. 
gratuitous  Issue  of  stock,  856,  364. 
pajment  (or  stock  In  property  or  services,  356,  364. 
value  of  property  or  services,  35S.  3ti5. 
creditors  wbo  cannot  complain,  356,  369. 
effect  of  constitutional  and  statutory  provUloos,  356,  370i 
liability  of  transferees,  874. 
KcUons  by,  for  Injorlea  to  corporations,  and  Interference  In  manag»- 
ment.  375-3SS. 
at  lavF,  378.  87ft, 
In  equity,  375,  377. 

acts  witbln  power  of  majority,  and  discretionary  powers,  381. 
the  rule  as  stated  by  the  United  States  ■opreme  court.  8S1. 
lacbes  and  estoppel,  3S6. 
motive  of  stockholder  suing,  3S7, 
parties  to  suits,  387. 
transfers  of  sbarea,  16,  89S-129. 
right  to  transfer,  893. 
by-laws,  394. 

agreement  not  to  transfer.  896. 
effect  of  transfer,  39T-400. 
liability  for  calls,  398. 
right  to  dividends,  399. 
statutory  liability  to  credltora,  400i 
pledgees,  trustees,  etc.,  400. 
lien  of  corporation  on  shares,  401. 
by-laws,  401. 
waiver,  402. 
Talldlty  of  transfers,  403. 

transf^  after  dissolution,  403. 
mode  of  transfer.  404. 
what  law  governs,  405. 
registration  of  transfer.  406. 
the  rules  stated,  40a 
necessity,  as  against  corporation.  408L 

as  against  estoppel  of  owner  In  case  of  unauthorized  tr>n» 

fer,  409. 
as  against  prior  equities  of  third  persons.  409. 
ns  ngaluBt  creditors  of  the  corporation,  410. 
as  against  bona  fide  purchasov  or  pledgees,  410^ 
as  against  creditors  of  registered  owner.  411. 

failure  to  register  as  evidence  of  Mcret  trusty  US. 
Issue  of  new  certificate,  414 
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SrOOKHOLDERS  OR  MEMBBRS— Continued, 
forged  and  unauthorized  transfers,  415. 
liability  of  transferee,  417.  . 
transfers  by  trustees,  417. 

estoppel  of  owner  In  case  of  unauthorized  transfer,  418^ 
effect  of  Judicial  proceedings,  420. 
liability  of  indorser  of  forged  certificate,  421. 
liability  of  corporation  arising  from  unauthorized  or  invalid  transfer, 

422. 
liability  of  corporation  on  certiflcates  issued  fraudulently,  without 

authority,  etc.,  424. 
remedy  against  corporation  for  refusal  to  recognize  transfer,  427. 
compelling  corporation  to  issue  new  certificates,  428. 
acceptance  of  amendment  of  charter,  47. 
powers  of  the  majority,  see  "Majority." 
relation  between  oflScers  and  stockholders  or  members,  521. 
tzpulslon  of  members,  389-302. 
liability  to  creditors,  see  "Creditors  of  Corporationa." 
see  "Oorporators.** 

SUBSCRIPTIONS  TO  STOCK, 
after  incorporation,  258. 

distinguished  from  a  sale  of  shares,  259. 
prior  to  incorporation,  260-270. 
oommon-law  subscriptions,  201. 
nature  as  a  contract,  261,  262. 
formation  of  the  contract,  201. 
consideration,   263. 
revocation  or  lapse,  264. 
subscriptions'  under  statutes,  267. 

consideration  and  revocation,  267. 
agreements  to  pay  subscriptions  to  trustees  for  corporation  when  form- 
ed, 268. 
distinction  between  present  subscription  and  agreement  to  sutiacribe^  268. 
who  may  become  subscribers,  270. 
aliens  and  nonresidents,  270. 
infants,  270. 

insane  and  drunken  persons,  271. 
married  women,  271. 
corporations,  124,  145,  150,  271. 
municipal  corporations,  271. 
directors  or  officers,  272. 
form  of  subscription,  272-275. 
at  common  law,  272. 

necessity  for  writing,  272. 
formalities  required  by  statute,  273. 
directory  provisions,  274. 
substantial  compliance  with  statute,  275. 
mutual  consent,  275. 
•ubscriptions  induced  by  fraud,  277. 
authority  of  agents,  278. 
what  constitutes  fraud,  279. 
effect  of  fraud,  ratification  and  laches,  282. 
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SDBBORIPTIONS  TO  STOCK— Oontlnned, 
■gbscrlptioiia  nnder  mletake,  2S4. 
•DbKrlptloo  b7  ageat,  28B. 

effect  of  want  of  antborlty,   286. 
acenta  to  recelT*  mbacriptlons.  28& 
condJtIonal  ■abaalpUoiu,  2S7-203. 

stter  Incorporfttlon,  2%. 

prior  to  lucorpa  ration,  2U1. 

CondltloDB  most  be  ezpreEsed  In  tbe  nrltlng,  292. 

watv«r  ot  conditions,  283. 
anbacrlptlooB  upon  special  tenns,  2M. 

dlstlnpilslied  from  condlUooal  mbscrlptlonB,  288,  29t. 

validity,  286. 

wbo  may  recelTe,  297. 
Goodltlonal   delivery  of  mbacrlFtloD,   escrow.  29a. 
solwcrlptlon  of  entire  capital,  280,  299. 
excessive  snbscrlptlon  aod  distribution,  299,  304. 
paymoit  of  d^XMit,  304. 
deUverr  of  certlflcate,  S04. 
remedy  of  coiporatlott  on  sabscrlpUoDS,  808-812. 

action  to  recover  aaseaaments,  308. 

forf^tnie  of  shares,  308,  809. 

action  and  forfeltnre  as  comalatlve  remedies;  308^  8U. 
calls  and  SMessments,  812-817. 

necessity,  818. 

valldltT,  SH. 

notice  and  demand,  816. 

interest,  316. 
asaigDmeat  of  nnpaid  subscription,  SIT. 
release  and  discharge  of  subscriber,  81&-823. 

withdrawal  and  release.  818. 

Tcdoction  of  afaaree,  81& 

violation  of  charter  by  corporation,  mismanagement,  820; 

alteration  or  amendment  of  charter,  320. 

loss  OF  abandoDment  of  business,  property,  or  franchises,  321. 

forfeiture  of  shares,   822. 

transfer  of  shares,  823. 
(■bvpel  of  subscriber,  92,  323. 

sabacrlptlons  as  a  condition  precedent  to  Iscorpwatlon,  SI, 
payment  In  whole  or  In  part  aa  a  condition  precedent,  51. 
Increase  of  stock,  346. 

shareholder's  right  to  preference,  S4. 


see  "Actions";  "Equity." 
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TAXATION, 

of  domestic  corporation,  see  "State  Control." 

of  foreign  corporation,  see  "Foreign  Oorporatlons." 

TENANCY  IN  COMMON, 

power  to  hold  as  t«iant  In  common,  121. 

TERRITORIAL  CORPORATIONS, 

power  of  territorial  legislatures  to  create,  80,  35. 
^ect  of  admission  to  statehood,  35. 

TITLE  OF  ACTS, 

constltatlonal  limitation,  82. 

TORTS, 

responsibility  of  corporation  for  torts,  198. 

liability  of  corporation  for  torts  of  olficers  and  agents.  510. 

ratification,  618. 

nltra  Tires»  614. 
fraud  In  procorlng  subscriptions,  277. 

liability  arising  fn^n  unauthorized  or  Inyalid  transfer  of  shares,  422. 
liability  on  certificates  of  stodE  Issued  fraudulently,  without  authority, 

etc  424. 
liability  of  ofllcers  and  agents  to  third  persons^  Slfiw 

TRANSFER  OF  SHARES, 
hi  full,  16v  88&-420. 
right  to  transfer,  16,  888. 
by-laws,  804,  442,  448. 
agreement  not  to  transfer,  890. 
effect  of  transfer,  807-400. 

llabUlty  f<Hr  calls,  396. 

right  to  dlTldends,  880,  842,  899. 

statutory  liability  to  creditors,  400. 

pledgees,  trustees,  etc,  400. 
lien  of  corporation  on  shares,  401« 

by-laws,  401,  443. 

walTsr,  402. 
ralldity  of  transfers,  406. 
transfer  after  dissolution,  408. 
mode  of  transfer,  404. 
what  law  governs,  406. 
registration  of  transfer,  406. 

the  rules  stated,  406. 

as  against  corporation,  406. 

as  against  estoppel  of  owner  In  case  of  unauthorized  transfer,  406. 

as  against  prior  equities  of  third  persons,  409. 

as  against  creditors  of  the  corporation,  410. 

as  against  bona  fide  purchasers  and  pledgees,  410. 

as  against  creditors  of  registered  owner,  411. 

failure  to  register  as  eyldence  of  secret  trust,  418. 

Issue  of  new  certificate,  414. 
fdrged  and  unauthorized  transfers,  416  et  seq. 

liability  of  transferee,  417. 

transfers  by  trustees,  417. 
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TRANSFER  OF  8HARES--Ooiitinued, 
estoppel  of  true  owner,  41& 
effect  of  Judicial  proceedinss.  420. 
liability  of  Indoner  of  forged  certificate.  421. 

liability  of  corporation  arising  from  onauthorised  or  InTalld  trana^ 
f  er.  422. 
liability  of  corporation  on  certificates  issued  fraudulently,  wfOioat  au- 
thority, etc,  424. 
r«nedy  against  corporation  for  refusal  to  recognize  transfer,  427. 
oompelling  corporation  to  Issue  new  certificate,  428. 
liability  of  transferees  of  watered  or  bonus  stock,  374. 

TRBASURBR, 

see  ''Ofllcers  and  Agents.'* 

TRESPASS, 

liability  of  corporation,  194. 

TRUST  COMPANIES, 

power  to  act  as  trustee,  123. 

TRUST-FUND  DOCTRINE, 
In  general,  626-682. 

TRUSTS. 

power  of  corporation  to  act  as  trustee,  123. 
deyise  in  trust  for  use  of  corporation,  122. 
relation  between  corporation  and  its  promoters,  103»  108. 
contracts  to  prevent  competition,  142. 
see  "Officers  and  Agents." 

TURNPIKE  COMPANIES, 

power  to  engage  as  carriers,  128L 

u 

UI/TRA  VIRES, 

what  acts  are  ultra  vires,  161. 

a  corporation  may  exceed  its  powers,  161. 

effect  of  ultra  ylres  act,  in  general,  163. 

objection  by  state,  forfeiture  of  charter,  163. 

Injunction  at  suit  of  stockholder,  163,  164. 

conveyances  of  land,  or  transfers  of  personalty,  164. 

contracts,   167. 

the  doctrine  that  an  ultra  vires  contract  is  illegal  and  void,  168. 

executed  and  executory  contracts,  171. 

ignorance  of  ultra  vires  character  of  transaction,  173. 

negotiable  bills  and  notes,  174. 

bonds,  174. 

severable  transaction,  176. 

actions  quasi  ex   contractu,   17C. 

suit  in  equity  for  accounting,  17C. 

relief  in  equity  against  ultra  vires  contract,  177. 

borrowing  money,  subrogation  of  lender,  177. 
the  doctrine  allowing  recovery  on  ultra  vires  contract,  178. 

action  maintainable  by  corporation,  182. 

necessity  for  performance  by  the  plaintiff,  182. 

the  ground  of  this  doctrine,  182. 

specific  performance,  186. 
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ULTRA  VTRB8 Continued, 

assent  of  sharfbolders,  I86w 
illegal  contracts  in  the  strict  sense,  187. 

contracts  disabling  quasi-public  oorpcMratlon  from  p«r£onnlnf  datlMW 
18a 

express  prohibition  in  charter,  188i« 

effect  of  illegality,  191. 
liability  for  torts,  see  'Torts.** 
responsibility  for  crime,  see  "Crimes.** 
as  a  defense  against  taxation,  229. 
ultra  Tires  acts  as  releasing  subscription  to  gtock*  82QL 

UNITED  STATES, 
see  "Congress.** 

USER, 

acquisition  of  corporate  name  by  user  or  reputation,  ML 


VISITORI.\L  POWER, 
see  "State  Control.** 

VOTING, 

Toting  trusts  and  pooling  agreements,   464. 
see  "Meetings  of  Stockholders.** 

w 

WATERED   AND   BONUS    STOCK. 
In  full.  .3ri.V374. 
defined,  3.15. 

effect  as  to  corporation,  856,  866. 
effect  as  to  stockholders,  366,  868. 
effect  as  to  creditors,  366,  358. 

payment  of  original  subscriptions,  855.  858. 

increase  of  capital  stock,  355,  360. 

issue  of  stock  at  market  value  by  active  corporation  to  pay  d«M%  oteit 
356,  361. 

gratuitous  issue  of  stock,  356.  364. 

payment  for  stock  in  property  or  services,  856,  864L 

value  of  property  or  serrices,  866,  866. 

creditors   who  cannot  complain,   356,  369. 
effoot  of  constitutional  and  statutory  provisions,  856,  870. 
liability  of  transfers,  374. 

WILLS, 

power  of  corporation  to  take  by  devise  or  bequest,  120,  122L 
conflict  of  laws,  122. 

bequest  of  income  and  profits,  dividoids,  842. 
Qlabk  Oobp.  (2d  Bd.)— 46 


ruTWiummg  oa,  TMonmaM  amd  ■naBOVxmv,  wt,  pavl, 


C^e  ^ornbook  Series 

Comprises  elementary  treatises  on  all  the  principal  sub- 
jects of  the  law.  The  books  are  made  on  the  same  gen- 
eral plan,  in  which  certain  special  and  original  features 
are  made  prominent 

Ct?e  "fiornbook  plan/' 

Is  to  set  forth  the  leading  principles  in  black-letter  (like 
this) 

And  to  give  the  necessary  amplification,  explanation,  ap- 
plication, etc.,  under  the  principles,  in  type  like  this.  The 
authorities  are  grouped  in  footnotes  at  the  bottom  of  the 
page.* 

This  shows  why  these  books  are  found  so  serviceable  as 
practitioners'  handbooks.  A  lawyer  may  want  to  be  re- 
minded of  the  law;  in  that  case  he  wants  it  presented  in 
such  a  way  that  he  can  pick  out  what  he  needs  with  the 
least  trouble. 
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